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f  N  the  preparation  of  the  third  edition  of  the  Magistrates'  Manual, 
it  has  been  necessary  to  re-write  or  alter  more  than  half  the 
book.  A  large  number  of  cases  have  been  decided  by  the  courts 
both  in  England  and  Canada  since  the  publication  of  the  last 
edition.  These  have  all  been  noted  in  the  text  with  the  numerous 
changes  in  the  statute  law.  Besides  "  The  Criminal  Code,  1892," 
re-models  and  materially  alters  this  branch  of  our  jurisprudence. 

In  the  Code  there  is  distinctly  noticeable  a  tendency  to  assimil- 
ate the  procedure  in  civil  and  criminal  cases.  In  respect  of  a  con- 
siderable number  of  offences  a  statute  of  limitations  now  runs 
against  the  Crown.  There  is  a  greater  liberality  in  allowing  appeals 
and  a  person  convicted  of  treason  or  any  indictable  offence  may  be 
made  liable  for  costs,  and  pecuniary  compensation  or  satisfaction 
can  be  ordered  in  certain  cases. 

The  accused  is  at  liberty  to  admit  any  fact  on  his  trial  or  to 
remain  out  of  court  on  such  terms  as  the  judge  thinks  proper. 
The  prisoner  or  the  wife  or  husband  of  the  prisoner  may  now  give 
evidence  and  must  answer  questions  tending  to  criminate,  while  the 
list  of  offences  requiring  two  witnesses  has  been  extended  and 
includes  various  acts  of  seduction  as  well  as  procuring  feigned 
marriages. 

The  difference  between  felony  and  misdemeanour  has  been 
abolished.  Principals  in  the  first  and  second  degree  and  acces- 
sories before  the  fact,  incur  the  same  degrees  of  guilt  and  the  old 
distinctions  between  these  offenders  have  lost  their  importance. 
Larceny  and  embezzlement  are  known  as  theft,  in  which  the  char- 
acteristics of  both  offences  are  blended. 
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The  definition  of  murder  has  been  changed.  It  is  now  culpable 
homicide  and  homicide  with  provocation  is  manslaughter.  Malice 
does  not  necessarily  constitute  an  essential  part  of  murder.  An 
intentional  killing  without  provocation  or  a  killing  resulting  from 
an  intention  to  inflict  grievous  bodily  injury  is  murder,  though,  of 
course,  malice  is  evidence  to  show  the  intent. 

In  what  was  formerly  known  as  unlawful  and  malicious  injuries 
malice  is  not  the  principal  ingredient ;  a  reckless  act  done  without 
legal  justification  or  excuse  or  colour  of  right,  with  knowledge  that 
it  will  ocCi:3ion  the  injury,  is  deemed  to  be  done  wilfully,  and  if  so 
done,  it  becomes  an  indictable  offence.  In  arson  the  burning 
must  be  wilful  in  the  sense  already  indicated,  and  no  intent  to 
defraud  is  necessary,  except  where  the  offender  sets  fire  to  his  own 
property. 

The  procedure  before  justices  of  the  peace,  whether  on  prelimi- 
nary inquiry  or  in  summary  cases,  has  been  somewhat  simplified, 
and  on  the  whole  improved.  Witnesses  for  the  defence  may  be 
summoned  in  indictable  cases,  and  the  deposition  of  a  witness 
must  be  read  over  to  and  signed  by  the  witness  and  the  justice, 
the  accused,  the  witness  and  justice  being  all  together  at  the  time. 
There  is  also  power  to  take  depositions  in  shorthand,  when  signing 
is  not  required.  The  jurisdiction  of  the  Sessions  has  been  enlarged, 
and  the  law  of  venue  abolished.  The  most  striking  change,  how- 
ever, in  preliminary  inquiries  is  the  admission  of  evidence  for  the 
defence,  and  upon  the  whole  evidence  the  magistrate  must  decide 
in  committing  for  trial. 

Informations  may  be  in  popular  language.    For  instance,  where 

the  accused  is  charged  with  murder  the  information  may  allege 

that  "A.  murdered  B.,  at  ,  on  "  ;   or  for  theft, 

that  "  A.  stole  a  sack  of  flour  from  a  ship  called  the  ,  at 

,  on 
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In  summary  cases,  the  procedure  for  compelling  the  appear- 
ance of  the  accused  or  receiving  informations  compelliog  the 
attendance  of  witnesses,  or  the  taking  of  evidence,  is  substantially 
the  same  as  in  the  case  of  a  preliminary  inquiry.     An  option  is  given 

^         to  the  person  aggrieved  by  a  decision  to  appeal  to  the  Sessions,  as 

(I         formerly,  or  to  proceed  by  way  of  a  stated  case. 

There  are  other  fundamental  alterations  in  the  law  and  prac- 
tice, though  large  portions  of  the  Code  are  merely  declaratory. 
The  criminal  Acts  are  differently  arranged  and  the  manner  of 
stating  offences  has  been  altered.  The  change  in  the  structure  of 
the  sections  is  so  great  that  even  those  familiar  with  the  subject 
will  not  in  all  cases  recognize  the  former  offences  without  an  atten- 
tive study. 

j|  Parliament  has  made  a  step  in  advance  in  the  enactment  of  the 

Code,  though  some  trifling  inaccuracies  are  apparent,  and  the 
appendix  of  acts  and  parts  of  acts  not  affected  by  the  Code  is  likely 
to  lead  to  confusion. 

Toronto,  12th  October,  1893. 
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INTRODUCTORY   CHAPTER. 

THE  Crown  has  the  prerogative  right  to  appoint  justices  of  the 
peace  within  the  Dominion  of  Canada  and  each  of  its  pro- 
vinces, but  it  derogated  from  that  right  bj'  assenting  to  the  British 
North  America  Act  which,  in  delegating  the  administration  of 
justice  to  the  Provinces,  gave  them  also  the  right  to  appoint 
justices  of  the  peace  though  the  right  of  the  Crown  is  still  exer- 
cisable. R.  V.  Bush,  15  0.  E.  398.  Of  course  justices  may  be 
appointed  by  Act  of  Parliament ;  or  persons  holding  certain  offices 
may,  on  being  appointed  or  elected  to  such  offices,  becomes  justices 
of  the  peace. 

In  general  they  are  divided  into  two  classes,  namely,  those 
appointed  by  commission,  and  those  who  are  such  for  the  time 
being  merely  by  virtue  of  holding  some  other  office.  Thus  every 
Judge  of  the  Supreme  Court  of  Canada,  the  Exchequer  Court  of 
Canadca,  and  of  the  Supreme  Court  of  Judicature  for  Ontario,  is 
ex-offlcio  a  justice  of  the  peace.  E.  S.  0.  c.  71,  s.  1.  See  also 
E.  V.  Hosier,  4  P.  E.  0.  64. 

Eeevep  of  municipalities  in  certain  unorganized  districts  are 
under  the  legislation  relating  thereto  ex-ofiicio  justices  of  the  peace 
in  their  respective  municipalities  with  power  to  try  alone  and  con- 
vict for  offences  under  "  The  Liquor  License  Act."  E.  v.  McGowan, 
22  0.  E.  497. 

In  Ontario,  the  Eevised  Statutes,  c.  71,  provide  for  the  appoint- 
ment and  qualification  of  justices  of  the  peace,  and  the  legislature 
of  that  province  had  power  under  the  British  North  America  Act, 
8.  92,  No.  14,  to  pass  this  statute.  E.  v.  Bennett,  1  0.  R.  445 ; 
E.  V.  Bush,  15  0.  R.  398  ;  E.  v.  Lee,  15  0.  R.  353. 

The  appointment  of  police  magistrates  is  expressly  provided 
for  by  the  R.  S.  0.  c.  72,  and  the  office  is  one  which  was 
created  many  years  before  that  Act,  and  the  right  of  appointment 
is  vested  in  the  Provincial  Government.  Richardson  v.  Ransom, 
10  0.  R.  387. 

C.M.M, — 1 


MAGISTRATES     MANUAL. 
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Where  a  police  magistrate  has  a  patent  from  the  Outario 
Government  and  it  does  not  appear  that  a  commission  has  been 
issued  by  the  Dominion  Government,  nor  that  search  and  enquiry 
have  been  made  at  tae  proper  offices  to  ascertain  whether  a  com- 
mission has  been  issued  by  such  Government,  but  there  is  only 
an  affidavit  shewing  that  the  magistrate  has  no  authority  from 
the  Dominion  Government  as  the  deponent  knows  from  "  common 
and  notorious  report,"  the  court  \n ill  not  hear  discussed  the  con- 
stitutional question  as  to  which  Government  should  make  ths 
appointment,  or  that  the  appointment  by  the  Ontario  Government 
is  invalid.     R.  v.  Richardson,  8  0.  E.  651. 

Where  a  statute  provided  that  police  magistrates  might  be 
appointed  when  in  the  opinion  of  the  Lieutenant-Governor  the  due 
administration  of  justice  required  their  "  temporary  appointment " 
it  was  held  not  necessary  that  the  commission  of  the  magistrate 
should  be  for  a  temporary  period,  the  statute  declaring  that  such 
magistrates  should  hold  office  "  during  pleasure  "  and  the  haben- 
dum in  the  commission  being  so  limited.  E.  v.  Lee,  15  0.  E.  353 ; 
as  to  appointing  county  police  magistrates  see  the  (Ont.)  65  V. 
e.  16. 

The  local  Government  of  the  province  of  New  Brunswick  has 
power  to  appoint  justices  of  the  peace,  notwithstanding  the  pro- 
visions of  the  British  North  America  Act.  Ex  parte  Williamson,^ 
24  S.  C.  N.  B.,  64 ;  ex  parte  Perkins,  lb.,  66. 

The  Lieutenant-Governor  of  the  North-West  Territories  may 
appoint  justices  of  the  peace  for  the  territories,  who  shall  have 
jurisdiction  as  such  throughout  the  same.     E.  S.  C.  c.  50,  s.  64. 

In  the  District  of  Keewatin  the  Lieutenant-Governor  may 
appoint  justices  of  the  peace  and  such  other  officers  as  are  neces- 
sary for  administering  the  laws  in  force  in  the  District.  E.  S.  C. 
c.  63,  s.  23. 

The  appointment  of  stipendiary  magistrates  is  vested  in  the 
Governor-in-Council  (lb.  s.  24),  and  such  magistrates  have  the 
powers  appertaining  to  any  justice  of  the  peace,  or  to  any  two  jus- 
tices of  the  peace  under  any  laws  or  ordinances  which  are  from 
time  to  time  in  force  in  the  District.    {lb.  s.  26.) 
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Any  judge  of  a  court,  judge  of  sessions  of  the  peace,  recorder/ 
police  magistrate,  or  stipendiary  magistrate  has  full  power  to  do 
alone  whatever  is  by  the  "  Indian  Act"  authorized  to  be  done  by  a 
justice  of  the  peace,  or  by  two  justices  of  the  peace.  R.  8.  C.  c.  43, 
8.  115.  And  every  Indian  agent  is  ex-offi,cio  a  justice  of  the  peace 
for  the  purposes  of  the  Act,  and  has  the  power  and  authority  of  two 
justices  of  the  peace  with  jurisdiction  wheresoever  any  violation  of 
the  Act  occurs  or  wheresoever  it  is  considered  by  him  most  con- 
ducive to  the  ends  of  justice  that  any  violation  of  the  Act  should  be 
tried.     53  V.  c.  29,  s.  9.     See  E.  v.  M'Cauley,  14  0.  R.  643. 

A  police  magistrate  appointed  under  the  (Out.)  41  V.  c.  4,  is 
not  bound  to  exercise  the  functions  of  his  office  at  a  police  court 
set  apart  and  appointed  by  law  in  that  behalf.  R.  v.  Lee,  15  0. 
R.  353. 

The  (Ont.)  48  V.  c.  17,  s.  4,  makes  it  the  duty  of  the  county 
council  to  provide  a  proper  office  for  every  county  police  magis- 
trate. 

In  Ontario,  under  the  R.  S.  c.  72,  s.  18,  every  police  magis- 
trate is  ex  officio  a  justice  of  the  peace  for  the  whole  county 
for  which  or  for  part  of  which  he  has  been  appointed ;  and  under 
section  21  such  police  magistrate  has  the  power  of  two  justices  of 
the  peace,  while  acting  as  aforesaid.  Therefore,  a  police  magis- 
trate for  the  city  of  Hamilton,  in  the  county  of  Wentworth,  while 
sitting  there,  may  try  an  offender  for  breach  of  "  The  Liquor  Li- 
cense Act"  committed  in  the  township  of  Barton,  in  the  said 
county.    R.  v.  Gully,  21  0.  R.  219. 

A  person  having  a  commission  as  police  magistrate  for  the 
county  of  H.,  such  commission  not  excluding  the  town  of  W.,  and 
also  having  a  separate  commission  as  police  magistrate  for  the 
towns  of  W.  G.  C.  and  S.  respectively,  all  being  in  the  county  of 
H.,  convicted  the  defendant  at  W.  of  an  offence  against  "  The 
Canada  Temperance  Act,"  committed  at  W.,  but  upon  an  informa- 
tion taken  and  summons  issued  by  him  at  the  town  of  C,  and  the 
court  held,  having  regard  to  the  provisions  of  section  103  (b)  of 
"The  Canada  Temperance  Act,"  and  of  the  R.  S.  0.  c.  72, 
s.  11,  that  the  magistrate  had  jurisdiction,  by  virtue  of  his  com- 
mission for  the  county,  over  the  offence,  and  had  also  jurisdiction 
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by  tirtue  thereof  to  take  the  information  and  summons  at  C,  and 
the  fact  that  he  described  himself  in  the  information  and  sum- 
mons as  police  magistrate  for  the  town  of  W.  did  not  deprive  him 
of  the  jurisdiction  which  he  bad  as  police  magistrate  for  the 
county.  R.  v.  Roe,  16  0.  R.  1;  R.  v.  Young,  13  0.  R.  198, 
followed. 

An  objection  that  a  conviction  for  unlawfully  keeping  liquor  for 
sale  without  a  license  at  the  village  of  M.  in  the  township  of  0., 
should  have  negatived  that  the  place  where  the  offence  was  com- 
mitted was  an  Indian  reserve,  which  it  was  alleged  formed  part  of 
Buch  township,  was  overruled,  as  there  was  nothing  to  show  the 
fact  alleged,  and  under  the  R.  S.  0.  c.  5,  s.  1.  0.  appeared 
to  be  in  the  county  for  which  the  justices  assumed  to  act.  In  the 
absence  of  evidence  to  the  contrary  the  inference  is  that  the  magis- 
trate is  acting  within  the  territorial  limits  of  his  jurisdiction. 
R.  V.  Fearman,  22  0.  R.  456. 

It  is  a  general  rule  that  all  judicial  acts  exercised  by  persons 
whose  judicial  authority  is  limited  as  to  locality  must  appear  to  be 
done  within  the  locality  to  which  the  authority  is  limited.  R.  v. 
Totness,  11  Q.  B.  80 ;  R.  v.  Cumpton,  5  Q.  B.  D.  341.  And  where 
the  police  magistrate  for  the  county  of  Brant,  whose  commission 
excluded  the  city  of  Brantford,  convicted  the  defendant  of  an 
offence  against  "The  Canada  Temperance  Act,"  committed  at  a  place 
in  the  county  outside  of  the  city,  and  the  information  was  laid,  the 
charge  heard  and  adjudicated  upon  and  the  conviction  made  in  the 
city  of  Brantford,  it  was  held  that  the  magistrate  had  no  juris- 
diction and  that  what  he  did  was  not  authorized  by  the  (Ont.)  41  V. 
c.  4 ;  R.  V.  Beemer,  15  0.  R.  266.  In  the  case  of  R.  v.  Lee,  15 
0.  R.  353,  Mr.  Justice  Robertson  and  the  Divisional  Court  on 
appeal  came  to  the  conclusion  on  similar  facts  that  the  police 
magistrate  had  jurisdiction  under  the  latter  part  of  s-s.  3  of  s.  9 
of  the  (Ont.)  41  V.  c.  4.  But  this  part  was  left  out  in  the  consoli- 
dation and  the  decision  cannot  now  be  relied  on. 

The  defendant  was  tried  at  Belleville  before  the  police  magis- 
trate of  the  county  of  Hastings  and  convicted  for  amongst  other 
things  supplying  milk  from  which  the  cream  or  strippings  had 
been  taken  or  kept  back.    The  factory  was  in  Hastings  but  the 
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defendant  resided  and  the  milk  was  supplied  in  the  county  of  Len- 
nox and  Addington.  The  court  held  that  the  police  magistratp  of 
Hastings  had  no  jurisdiction  to  try  the  offence.  R.  v.  Dowling,  17 
0.  R.  698. 

The  expression  "  magistrate  "  when  used  in  any  Act  of  the 
Parliament  of  Canada  means  a  justice  of  the  peace.  The  expression 
"  two  justices  "  means  two  or  more  justices  of  the  peace  assembled 
and  acting  together.  R.  S.  C.  c.  1,  s.  7,  s-s.  34-35.  In  the  Code 
the  expression  "justice"  means  a  justiceof  the  peace,  and  includes 
two  or  more  justices,  if  two  or  more  justices  act  or  have  jurisdic- 
tion, and  also  any  person  having  the  power  or  authority  of  two  or 
more  justices  of  the  peace ;  R.  S.  C.  c.  174,  s.  2  (b).  See  s.  3  (n) 
also  8.  839  (a). 

If  anything  is  directed  to  be  done  by  or  before  a  magistrate  or 
justice  of  the  peace,  it  shall  be  done  by  or  before  one  whose  juris- 
diction or  powers  extend  to  the  place  where  such  thing  is  to  be 
done  :  and  whenever  power  is  given  to  any  person,  officer,  or  func- 
tionary to  do  or  to  enforce  the  doing  of  any  act  or  thing,  all  such 
powers  shall  be  understood  to  be  also  given  as  are  necessary  to 
enable  such  person,  officer  or  functionary  to  do  or  enforce  the  doing 
of  such  act  or  thing.     R.  S.  C,  c.  1,  s.  7,  s-s.  36,  37. 

When  a  statute  enables  two  justices  to  do  an  act,  the  justices 
sitting  in  Quarter  Sessions  may  do  the  same  act,  for  tUey  are  not 
the  less  justices  of  the  peace  because  they  are  sitting  jn  court  in 
that  capacity.     Fraser  v.  Dickson,  5  Q.  B.  (Ont.)  233.    j 

The  mere  appointment  as  justice  will  not  ordinarily  authorize 
the  person  to  act  until  he  has  duly  qualified.  There  are,  however, 
certain  persons  who  are  not  required  to  qualify  specially.  See 
R.  S.  0.  c.  71,  s.  2.  But  in  Ontario,  when  not  otherwise  provided, 
if  a  person  act  as  justice  of  the  peace  without  being  qualified,  he  is 
liable  to  a  penalty  of  one  hundred  dollars.  R.  S.  0.  c.  71,  s.  15. 
But  in  such  case  his  acts  are  not  invalid,  his  name  being  in  the 
Commission,  and  he  being  therefore  a  justice  of  the  peace.  Mar- 
gate V.  Hannon,  3  B.  &  A.  266. 

This  principle  was  recognized  in  a  case  under  "The  Canada  Tem- 
perance Act "  where  objection  was  raised  that  one  of  the  convicting 
magistrates  had  not  the  necessary  property  qualification ;  but  it 
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appeared  that  the  defendant  had  not  negatived  that  the  justice 
was  a  person  who  is  within  the  terms  of  the  exception,  or  proviso 
in  the  9th  section  of  the  R.  S.  0.  c.  71.  Consequently,  he 
might  be  a  Mayor,  Reeve,  or  Deputy-Reeve  of  some  municipality, 
and  as  such  under  the  protection  of  section  2  of  the  Act.  The 
defendant  therefore  failed  m  shewing  the  justice  to  be  a  person  who 
might  not  lawfully  act  as  such  although  he  had  not  the  required 
property  qualification.     R.  v.  Hodgins,  12  0.  R.  867. 

Under  the  C.  S.  (Cm.),  c.  100,  s.  3,  R.  S.  0.  c.  71,  s.  9, 
a  justice  of  the  peace  must  have  an  interest  in  land  in  his 
actual  possession  to  the  value  of  $1,200.  But  this  statute  does 
not  require  him  to  have  a  legal  estate  in  the  property.  It  is 
sufficient  if  the  land,  though  mortgaged  in  fee  exceeds  by  $1,200, 
the  amount  of  the  mortgage  money.  Eraser  q.t.  v.  McKenzie,  28 
g.  B.  (Ont.)  255. 

The  object  of  this  section  was  not  to  provide  security  for 
damages  which  might  be  recovered  in  consequence  of  any  wrong- 
ful act  or  default  of  the  justice.  The  intention,  rather,  was  that 
the  office  should  be  held  only  by  persons  of  standing  in  the  com- 
munity, such,  at  least,  as  would  attach  to  any  one  in  possession 
for  his  own  use  and  benefit  of  any  of  the  estates  or  interests  speci- 
fied in  lands  of  the  prescribed  value.  The  interest  need  not  be  in 
itself  of  the  value  of  $1,200.  It  is  sufficient  if  he  has  in  lands 
which  are  of  the  value  of  $1,200,  over  and  above  what  will  satisfy 
all  incumbrances  affecting  the  same,  and  over  and  above  all  rents 
and  charges  payable  out  of  the  same,  such  an  estate  or  interest 
as  is  mentioned  in  the  section,  and  the  actual  value  of  the  interest 
itself  is  not  material.  Thus  an  interest  as  tenant  by  the  courtesy 
in  right  of  a  deceased  wife  in  a  lot  of  the  clear  value  of  $1,200,  is 
sufficient  though  the  actual  value  of  the  life  interest  of  the  justice 
may  not  reach  that  sum.    Weir  v.  Smyth,  19  A.  R.  433. 

In  an  action  against  defendant  for  actmg  as  a  justice  of  the 
peace  without  sufficient  property  qualification,  it  appeared  that 
the  evidence  offered  by  the  plaintiff  as  to  the  value  of  the  land  and 
premises  on  which  defendant  qualified,  was  vague,  speculative  and 
inconclusive,  one  of  the  witnesses,  in  fact,  having  afterwards 
recalled  his  testimony  as  to  the  value  of  a  portion  of  the  premises, 
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and  placed  a  higher  estimate  upon  it ;  while  the  evidence  tendered 
by  the  defendant  was  positive,  and  based  upon  tangible  data,  it 
was  held  that  the  jury  were  rightly  directed,  "  that  they  ought  to 
be  fully  satisfied  as  to  the  value  of  the  defendant's  property  before 
finding  for  the  plaintiff,  that  they  should  not  weigh  the  matter  in 
scales  too  nicely  balanced,  and  that  any  reasonable  doubt  should 
be  in  favour  of  the  defendant."  Squier  q.t.  v.  Wilson,  15  C.  P. 
<Ont.)  284;  1  U.  C.  L.  J.,  N.S.  152. 

It  seems  that  the  ownership  of  an  equitable  estate  in  land  is 
sufficient  to  enable  the  owner  to  qualify  thereon  under  the  statute. 
Where,  however,  a  busband  caused  certain  land  to  be  conveyed  to 
his  wife,  by  deed,  absolute  as  between  them,  and  without  any 
declaration  of  trust  in  his  favour,  the  court  held  that,  although 
the  conveyance  might  be  void  as  against  his  creditors,  yet,  that  the 
husband  could  not  qualify  as  a  justice  of  the  peace  on  this  land, 
for  so  far  as  he  was  concerned,  the  absolute  property  therein  was 
by  his  own  act  vested  in  his  wife.  Crandell  q.t.  v.  Nott,  30  C.  P. 
<6nt.)  63.  , 

And,  where  in  an  action  against  a  justice  of  the  peace  for  the 
penalty,  the  defendant  was  called  as  a  witness  on  his  own  behalf, 
and  gave  evidence  as  to  the  value  of  the  property  on  which  he 
<^iualified,  and  the  judge  in  charging  the  jury,  told  them  that 
generally  speakiug,  the  owner  of  property  had  the  best  opinion  of 
its  value,  the  direction  was  held  right  because  the  jury  were  not 
told  that  they  were  to  be  guided  by  such  opinion,  or  that  it  was 
most  likely  to  be  correct.     {lb.) 

In  Ontario  the  R.  S.  c.  71,  ss.  10  and  11,  give  the  oath  of 
qualification  and  the  oath  of  office,  and  section  12  provides  that 
such  oath  be  sent  to  and  filed  with  the  clerk  of  the  peace.  But  it 
is  not  necessary  for  any  justice  of  the  peace  named  in  any  Com- 
mission who,  after  his  appointment  as  such  justice  by  a  former 
Commission,  took  the  oath  of  allegiance  and  the  oath  of  office  as  a 
justice  of  the  peace,  to  again  take  such  oaths,  or  either  of  them, 
before  acting  under  the  new  Commission.     (lb.  a.  14.) 

A  certificate  purporting  to  be  under  the  hand  and  seal  of  the 
clerk  of  the  peace,'  that  he  did  not  find  in  his  office  any  qualification 
filed  by  the  Magistrate,  is  not  sufficient  evidence  that  the  magis- 
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trate  is  not  jn-operly  qualified  to  take  a  recognizance.  R.  v. 
White,  21  C.  P.  (Ont.)  354. 

A  persou  nHsuming  to  act  as  a  justice  of  the  peace,  not  untler 
any  commission  as  a  justice,  but  as  an  alderman  of  a  city,  is  not 
as  such  alderman  legally  qualified  to  act  as  a  justice  until  he  has 
taken  the  oath  of  qualification  required  by  the  Municipal  Acts. 
R.  V.  Boyle,  4  C.  L.  J.,  N.  S.  256 ;  4  P.  R.  (Ont.)  256. 

But  having  taken  such  oath  he  is  not  required  to  have  any 
additional  property  qualification  or  to  take  any  further  oath  to 
enable  him  to  act  as  a  justice  of  the  peace.    E.  S.  0.  c.  71,  s.  2. 

In  Ontario  the  54  V.  c.  16,  s.  1,  provides  that  every  person  here- 
tofore appointed  who  has  not,  prior  to  this  Act  taken  or  shall  not 
on  or  before  the  first  day  of  August  next  take  the  oaths  of  olHoe  and 
qualification  snail  cease  to  be  a  justice  of  the  peace  and  the  com- 
mission under  which  he  was  appointed,  shall,  so  far  as  relates  to 
him,  be  deemed  to  be  absolutely  revoked  and  cancelled,  and  by 
section  2  every  person  hereafter  appointed  a  justice  of  the  peace 
shall  take  tbo  oaths  of  qualification  ami  of  office  within  three 
months  from  the  date  of  the  commission  under  which  he  is 
appointed,  otherwise  the  said  commission  shall,  so  far  as  the  same 
relates  to  him  be  deemed  to  be  absolutely  revoked  and  cancelled. 

Except  when  otherwise  provided  by  law,  no  solicitor  in  any 
court  whatever,  is  eligible  as  a  justice  of  the  peace  during  the 
time  he  continues  to  practise  as  a  solicitor.     E.  S.  0.  c.  71,  s.  7. 

But  as  section  18  of  the  R.  S.  0.  c.  72,  provides  that  every 
police  magistrate  shall,  ex-ojficio,  be  a  justice  of  the  peace  for 
the  place  in  which  he  holds  office,  such  police  magistrate  is  not 
disqualified  from  acting  as  such  justice  of  the  peace  by  reason  of 
bis  being  a  practising  solicitor.  Richardson  v.  Ransom,  10  0. 
R.  387.  But  he  cannot  act  as  solicitor  in  any  criminal  matters 
{lb.  s.  9JJ.) 

No  pevson  having,  using,  or  exercising  the  ofiice  of  sherifi"  or 
coroner,  shall  be  competent  or  qualified  to  be  a  justice  of  the 
peace.  R.  S.  0.  c.  71,  s.  8.  But  a  stipendiary  magistrate  for 
any  temporary  judicial  district,  may  be  a  coroner  for  the  district 
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The  statute  1st  Mary,  sess.  2,  c.  8,  a.  2,  also  di8(iualitieH  a 
sheriff  from  acting  as  a  justice  of  the  peace  :  ex  parte  ColviWe,  L.  R. 
1  Q.  B.  D.  133.  Independently  of  legislation  to  that  effect,  a  jus- 
tice of  the  peace  does  not  become  disqualified  from  acting  as  such, 
by  reason  of  his  being  elected  coroner  for  the  county  or  division  for 
which  he  so  acts  as  justice.  Davis  v.  Justices,  Pembrokeshire, 
L.  R.  7  Q.  B.  D.  513. 

The  acts  of  a  justice  of  the  peace  are  either  ndniaterial  or 
judicial.  He  acts  ministerially  in  preserving  the  peace,  receiving 
complaints  against  persons  charged  with  indictable  offences,  issuing 
summonses  or  warrants  thereon,  examining  the  informant  and  his 
witnesses,  binding  over  the  parties  to  prosecute  and  give  evidence, 
bailing  the  supposed  offender,  or  committing  him  for  trial.  He 
acts  judicially  in  all  cases  of  summary  jurisdiction.  His  convic- 
tion, drawn  up  in  due  form  and  unappealed  against,  is  conclusive, 
and  cannot  be  disputed  by  action,  though  if  he  act  illei  ally, 
maliciously  or  corruptly,  he  is  punishable  by  information  or  in  t- 
ment  as  we  shall  hereafter  see. 

Every  complaint  and  information  must  be  heard  by  one  justi"  ' 
or  two  or  more  as  directed  by  the  Act  or  law  upon  which  the  com- 
plaint or  information  is  fiamed  or  by  any  other  Act  or  law  in  that 
behalf.  But  if  there  is  no  direction  requiring  more  then  one  jus- 
tice for  the  territorial  division  where  the  matter  of  the  complaint 
or  information  arose  may  hear,  try  and  determine  the  case  :  Code 
s.  b'A2.  Under  s.  73,  s-s.  2  of  the  Code,  two  justices  must  try  every 
one  who  entices  a  soldier  or  sailor  to  desert.  So  two  justices  must 
try  every  one  resisting  the  execution  of  a  warrant  to  search  for 
deserters  from  Her  Majesty's  military  or  naval  service,  s.  74.  So 
two  or  more  persons  openly  carrying  offensive  weapons  can  only  be 
convicted  by  two  justices  of  the  peace,  s.  103.  So  every  one  having 
on  his  person  a  pistol  or  air  gun  when  arrested,  s.  107  ;  so  every 
one  having  a  pistol  or  air  gun  with  intent  to  injure  any  other  per- 
son, s.  108 ;  so  every  one  pointing  any  fire  arm  at  any  person, 
8.  109  ;  or  carrying  offensive  weapons,  s.  110;  or  carrying  sheath 
knives,  s.  Ill;  so  the  sale  of  improved  arms  in  the  North- West 
Territories  is  punishable  only  by  two  justices  of  the  peace,  s.  116  ; 
so  conveying  intoxicating  liquor  on  board  any  of  Her  Majesty's 
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ships,  s.  119  ;  so  obstructing  a  public  or  peace  officer  in  the  execu- 
tion of  his  duty,  s.  144  ;  so  the  doing  of  any  indecent  act,  s.  177  ; 
so  playing  or  looking  on  in  a  gaming  house,  s.  199  ;  so  obstructing 
a  peace  officer  in  entering  any  disorderly  house,  s.  200;  so  all  cases 
of  vagrancy,  s.  208 ;  so  secreting  wrecks,  s.  381 ;  so  the  unlawful 
sale  or  possession  of  public  stores,  s.  387  or  not  satifying  the  jus- 
tices that  the  possession  of  such  stores  was  lawful,  s.  388;  o^*  search- 
ing for  such  stores  near  Her  Majesty's  vessels,  s.  389  ;  so  receiving 
arms  or  clothing  belonging  to  Her  Majesty  from  soldiers  is  justici- 
able only  by  two  justices  of  the  peace,  s.  390 ;  so  receiving  neces- 
saries from  mariners  or  deserters,  s.  891 ;  so  printing  circulars,  etc., 
in  likeness  of  notes,  s.  442 ;  or  uttering  defaced  coin,  s,  476 ;  so 
preventing  the  saving  of  any  wreck,  s.  496,  s-s.  2  ;  so  the  offence  of 
cruelty  to  animals,  s.  512 ;  or  keeping  a  cock- pit,  s.  513 ;  or  crimi- 
nal breaches  of  contract,  s.  521 ;  or  intimidation  with  a  view  to 
force  any  person  to  abstain  from  doing  what  he  has  a  legal  right  to 
do,  6.  523  ;  or  to  prevent  his  dealing  in  wheat  or  a  stevedore  from 
working,  s.  525. 

So  proceedings  for  the  summary  trial  of  indictable  offences  re- 
quire two  justices  of  the  peace,  s.  782,  or  for  the  trial  of  juvenile 
offenders  for  indictable  offences,  ss.  809,  811,  812,  815. 

The  Act  respecting  the  safety  of  ships  and  the  prevention  of 
accidents  on  board  thereof,  E.  S.  C.  c.  77,  s.  20,  provides  that 
every  penalty  imposed  by  the  Act  may  be  recovered  before  any  two 
justices  of  the  peace,  or  any  magistrate  having  the  powers  of  two 
justices  of  the  peace.  So  penalties  under  "The  Steam  Boat  Inspec- 
tion Act,"  R.  S.  C.  c.  78,  are  recoverable  before  two  justices  of 
the  peace,  56  V.  c.  25,  s.  2,  so  are  penalties  under  the  Act  respect- 
ing the  "  Navigation  of  Canadian  Waters,"  R.  S.  C.  c.  79,  s.  8, 
and  the  Act  respecting  "Pilotage,"  R.  S.  C.  c.  80,  s.  101,  and 
the  "  Wrecks  and  Salvage  Act,"  R.  S.  C.  c.  81,  s.  39,  and  the 
"  General  Inspection  Act,"  R.  S.  C.  c.  99,  s.  25.  Under  the 
Act  respecting  "  Military  and  Naval  Stores,"  R.  S.  C.  c.  170, 
ss.  o  and  12,  two  justices  of  the  peace  may  in  certain  specified  cases 
summarily  convict  oft'enders. 

Penalties  imposed  under  the  "Animal  Contagious  Diseases  Act," 
R.  S.  C.  c.  69,  8  46,  are  recoverable  before  two  justu-es  of  the  pei,  .'e ; 
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so  two  justices  of  the  peace  may  try  and  determine  in  a  summary 
way  all  offences  punishable  under  the  "  Seamen's  Act,"  E.  S.  C.  c.  74, 
8.  114,  or  *'  The  Inland  Waters  Seamen's  Act,"  E.  S.  C.  c.  75, 
S9.  30  and  37.  Under  the  "  Immigration  Act,"  E.  S.  C.  c.  65,  s.  42, 
certain  penalties  not  exceeding  eighty  dollars  in  amount  are 
recoverable  in  a  summary  manner,  before  two  justices  of  the  peace. 
Under  "  The  Trade  Marks  Offences  Act,"  E.  S.  C.  c.  166,  s.  15), 
penalties  may  be  recovered  by  a  summary  proceeding  before  two 
justices  of  the  peace  having  jurisdiction  in  the  county  or  place 
where  the  offender  resides,  or  has  any  place  of  business,  or  in  the 
county  in  which  the  offence  has  been  committed. 

Two  or  more  justices  of  the  peace  may  seize  any  copper  or  brass 
coin  which  has  been  unlawfully  manufactured  or  imported  (E.  S.  C. 
c.  167,  s.  29). 

Under  the  "  Gas  Inspection  Act,"  E.  S.  C.  c.  101,  s.  47,  the 
proceedings  must  be  before  two  justices,  if  the  penalty  exceeds 
twenty  dollars.  This  must  mean  not  the  penalty  actually  imposed 
by  the  justices  but  the  penalty  prescribed  by  the  Act. 

Under  the  "  Petroleum  Inspection  Act,"  E.  S.  C.  c.  102,  s.  29, 
the  penalties  imposed  by  the  Act  are  recoverable  before  a  police  or 
stipendiary  magistrate,  or  two  justices  of  the  peace  before  whom  it 
is  preferred,  and  no  other  justice  of  the  peace  shall  take  part  in 
sucli  hearing  and  determination. 

.  Under  "  The  Weights  and  Measures  Act,"  E.  S.  C.  c.  104,  s.  63.  if 
the  penalty  exceed  fifty  dollars  the  proceedings  must  be  before  two 
justices  of  the  peace. 

Proceedings  under  the  "  Trade  Unions  Act,"  E.  S.  C.  c.  131,  s.  20, 
must  be  before  two  justices  of  the  peace  or  a  police  or  stipendiary 
magistrate. 

The  penalty  for  using  another  person's  registered  mark  under 
the  Act  respecting  the  "  Marking  of  Timber  "  can  only  be  recovered 
before  two  justices  of  the  peace.     R.  S.  C.  c.  64,  s.  7. 

So  with  penalties  .imposed  for  smuggling.  E.  S.  C.  c.  32, 
B.  192. 

It  is  to  be  observed  also  that  if  it  is  required  by  any  Act  or  law 
that  an  information  or  complaint  shall  be  heard  and  determined 
by  two  or  more  justices,  or  that  a  conviction  or  order  shall  be 
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made  by  two  or  more  justices,  such  justices  shall  be  present  and 
acting  together  during  the  whole  of  the  hearing  and  determination 
of  the  case.     Code,  s.  842,  s-s.  6. 

In  every  Act  of  the  Parliament  of  Canada,  unless  the  context 
otherwise  requires  the  expression,  "  two  justices  "  means  two  or 
more  justices  of  the  peace  assembled  or  acting  together.  R.  S.  C. 
c.  1,  s.  7  (35). 

The  judge  of  the  sessions  of  the  peace  for  the  City  of  Quebec, 
the  judge  of  the  sessions  of  the  peace  for  the  City  of  Montreal,  and 
every  recorder,  police  magistrate,  disti'ict  magistrate  or  stipendiary 
magistrate  appointed  for  any  territorial  division,  and  every  magis- 
trate authorized  by  the  law  of  the  province  in  which  he  acts  to 
perform  acts  usually  required  to  be  done  by  two  or  more  justices  of 
the  peace,  may  do  alone  whatever  is  authorized  by  this  Act  to  be 
done  by  any  two  or  more  justices  of  the  peace,  and  the  several 
forms  in  this  Act  contained  may  be  varied  so  far  as  necessary  to 
render  them  applicable  to  such  case.  E.  S.  C.  c.  174,  s.  7  ;  Code, 
8.  541. 

An  authority  given  by  statute  to  two  cannot  be  executed  by  one 
justice,  but  if  given  to  one  justice  it  may  be  executed  by  any 
greater  number.     Hatton's  case,  2  Salk.  477. 

If  the  complaint  be  directed  to  be  made  to  any  justice,  though 
the  statute  should  require  the  final  determination  to  be  by  two,  the 
complaint  is  well  lodged  before  one,  Ware  v.  Stanstead,  2  Salk.  48S  ; 
and  see  Code,  s.  842  (3). 

All  th3  justices  of  each  district  are  equal  in  authority,  but  the 
jurisdiction  in  any  particular  case  attaches  in  the  first  set  of 
magistrates  duly  authorized,  who  have  possession  and  cognizance 
of  the  fact  to  the  exclusion  of  the  separate  jurisdiction  of  all  others, 
and  the  acts  of  any  others  except  in  conjunction  with  the  first  are 
not  only  void  but  such  a  breach  of  the  law  as  subjects  them  to  an 
indictment.  R.  v.  Sainsbury,  4  T.  R.  456 ;  see  R.  S.  0.  c.  72, 
8.  13. 

But  in  certain  cases  other  magistrates  are  authorized  to  act  in 
the  absence  of  those  first  seized  of  the  case. 

Under  the  commission  of  the  peace,  justices  have  a  general 
power  for  conservation  of  the   peace  and   the  apprehension   and 
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commitment  of  felons.  The  commission  gives  them  jurisdiction  in 
all  indictable  offences  to  discharge,  admit  to  bail,  or  commit  for 
trial.    Connors  v.  Darling,  23  Q.  B.  (Ont.)  543. 

The  maxim  omnia  prasumuntur  rite  esse  acta  does  not  apply  to 
give  jurisdiction  to  justices  or  other  inferior  tribunals.  E.  v.  Atkin- 
son, 17  C.  P.  (Ont.)  802.  On  this  principle  in  a  prosecution  for  a 
penalty  under  a  by-law  of  a  corporation,  the  by-law  must  be  proved, 
for  it  must  appear  on  the  face  of  the  proceedings  that  there  is 
jurisdiction.  E.  v.  Wartman,  4  Allen,  73;  E.  v.  All  Saints,  7 
B.  &C.  785. 

But  the  maxim  applies  so  as  to  warrant  a  presumption  that  the 
evidence  taken  before  magistrates  and  returned  by  them  was  read 
over  to  and  signed  by  the  witness,  there  being  no  evidence  to  the 
contrary.    R.  v.  Excell,  20  0.  E.  633  ;  E.  v.  Scott,  20  0.  E.  646. 

Where  a  justice  of  the  peace  is  authorized  to  act  for  a  police 
magistrate  in  case  of  the  latter's  illness,  absence,  or  at  his  request, 
and  the  justice  acts,  the  maxim  omnia  prasumuntur  rite  esse  actu 
applies,  and  the  justice  is  presumed  to  be  properly  authorized 
unless  the  contrary  appear.     E.  v.  Hodge,  23  0.  E.  450. 

Before  proceeding  in  any  matter  the  justice  should  consider, 
1st,  whether  he  has  jurisdiction — this  is  given  by  his  commission, 
or  by  the  particular  statute  under  which  the  proceedings  are  taken ; 
2nd,  If  more  than  one,  or  any  particular  description  of  justice  is 
required. 

On  the  preliminary  inquiry  into  indictable  offences  one  justice 
may  do  everything  required  to  be  done  out  of  sessions,  except 
admit  to  bail  under  section  601  of  the  Code.  But  such  inquiry 
may  be  by  more  justices  than  one.     Code,  s.  557. 

When  a  prisoner  brought  up  under  Part  LV.  respecting  the 
summary  trial  of  indictable  offences,  elects  to  be  tried  by  a  jury,  it 
is  conceived  that  the  preliminary  inquiry  directed  by  section  792 
of  the  Code  could  only  be  held  by  a  "  magistrate,"  as  defined  by 
section  782. 

In  summary  cases  one  justice  may  receive  the  information  or 
complaint  and  grant  a  summons  or  warrant  thereon,  and  issue  his 
summons  or  warrant  to  compel  the  attendance  of  any  witness  for 
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either  party,  and  do  all  other  acts  and  matters  necessary  prelimi- 
nary to  the  hearing,  even  if,  by  the  statute  in  that  behalf,  it  ia 
provided  that  the  information  or  complaint  shall  be  heard  and 
determined  by  two  or  more  justices. 

3rd.  A  justice  has  to  consider  whether  a  time  is  limited  for  any 
of  the  proceedings.  In  indictable  offences  formerly,  with  very  few 
exceptions,  there  were  no  limitations.  Now,  section  551  of  the 
Code  has  introduced  a  large  number.  A  justice  would  do  well  ta 
look  at  this  section  before  proceeding  with  a  preliminary  inquiry ;. 
a  special  time  is  there  fixed  for  the  prosecution  of  various  offences. 

In  summary  cases  the  information  also  must  now  be  laid 
within  six  months  instead  of  three,  as  provided  by  the  former 
statute.     Code,  s.  841. 

In  general  the  authority  of  justices  is  limited  to  the  district  for 
which  they  are  appointed,  and  they  can  only  exercise  their  powers 
while  they  are  themselves  within  that  district,  for  tl  eir  authority 
is  local  rather  than  personal,  but  it  seems  that  acts  purely  minis- 
terial, such  as  receiving  informations,  taking  recognizances,  etc., 
may  be  done  elsewhere,  though  anything  founding  proceedings  of 
a  penal  nature,  and  any  coercive  or  judicial  act  is  utterly  void 
unless  done  within  the  district.  Dalton,  c.  25 ;  see  Newhold  v. 
Coltman,  6  Exch.  189. 

Some  acts  are  judicial  and  others  are  ministerial.  The  former 
must  be  done  within  the  territorial  limits  of  the  jurisdiction.  The 
latter  may  be  done  beyond  them.  Langwith  v.  Dawson,  30  C.  P. 
(Ont.)  375. 

The  test  of  an  act  being  judicial  or  ministerial,  is  whether  the 
justices  are  entitled  to  withhold  their  assent  if  they  think  fit  or 
whether  they  can  be  compelled  by  mandamus  or  rule  to  do  the  act 
in  question.     Staverton  v.  Ashburton,  24  L.  J.  M.  C.  53. 

A  justice's  jurisdiction  is  limited  to  the  county  or  place  for 
which  be  is  appointed,  except  in  cases  where  it  is  otherwise 
specially  provided  by  statute.  Where  an  objection  was  raised  that 
there  was  no  evidence  to  show  that  the  offence  was  committed  within 
the  jurisdiction  of  the  magistrate,  and  it  appeared  that  the  convic- 
tion alleged  that  the  defendant  at  the  town  of  Simcoe,did  unlawfully 
keep  intoxicating  liquors  for  sale,  and  the  depositions  recited  the 
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information  as  above  and  the  evidence  showed  the  liquor  was  found 
upon  the  premises  of  the  defendant,  the  court  held  that  the  local 
jurisdiction  sufficiently  appeared.    R.  v.  Doyle,  12  0.  R.,  347. 

A  conviction  made  outside  of  the  territorial  limits  of  the 
magistrate's  jurisdiction  is  bad.  R,  v.  Hughes,  5  Russell  &  Geldert, 
194. 

The  Imperial  Act,  9  Geo.  I.  c.  7,  s.  3,  provides  that  if  any  such 
justice  of  the  peace  shall  happen  to  dwell  in  any  city,  or  other 
precinct  that  is  a  county  of  itself,  situate  in  the  county  at  large  for 
which  he  shall  be  appointed  a  justice  although  not  within  the  same 
county  it  shall  be  lawful  for  any  such  justice  to  grant  warrants, 
take  examinations,  and  make  orders  for  any  matters  which  one  or 
more  justices  of  the  peace  may  act  in  at  his  own  dwelling-house, 
although  such  dwelling-house  be  out  of  the  county  where  he  is 
authorized  to  act  as  a  justice,  and  in  some  city  or  other  precinct 
adjoining,  that  is  a  county  of  itself. 

It  is  to  be  observed  that  under  the  R.  S.  C.  c.  1,  s.  7,  (36)  if 
anything  is  directed  to  be  done  by  or  before  a  magistrate  or  justice 
of  the  peace,  or  other  public  functionary  or  officer,  it  shall  be  done 
by  or  before  one  whose  jurisidiction  or  powers  extend  to  the  place 
where  such  thing  is  to  be  done. 

In  Ontario,  the  R.  S.  c.  72,  s.  6,  provides  that  where  there 
is  a  police  magistrate  for  any  town  or  city,  no  other  justice  of  the 
peace  shall,  with  certain  exceptions,  admit  to  bail  or  discharge  a 
prisoner,  or  adjudicate  upon  or  otherwise  act  in  any  case,  and  the 
statutes  further  provide  that  certain  cities  form  for  judicial  pur- 
poses part  of  the  respective  counties  in  which  they  are  situate. 

These  enactments  mean  that  the  county  justices  are  and  shall 
be  justices  over  the  whole  area  of  the  county  including  the  city, 
but  that  they  shall  not,  where  there  is  a  police  magistrate  for  the 
city,  do  any  of  the  acts  above  specified. 

Where  a  conviction  was  signed  by  two  justice?,  of  the  county 
of  Frontenac  and  the  case  was  heard  in  the  county,  and  the  con- 
viction stated  that  it  was  signed  there,  but  it  appeared  as  a  matter 
of  fact  that  one  of  the  justices  signed  in  the  city,  it  was  held  (the 
conviction  remaining  in  full  force)  that  the  justice  did  not  act  for 
th«  city  as  .the  conviction  was  conclusive  and  it  stated  that  the 
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signature  was  in  the  county.  Laugwith  v.  Dawson,  30  C.  P.  (Ont.) 
875. 

Section  6  of  the  H.  S.  0.  c.  72,  does  not  limit  the  terri- 
torial jurisdiction  of  county  magistrates,  but  prohibits  them  from 
acting  "in  any  case  for  a  town  or  city."  The  limitation  is 
as  to  the  cases  not  as  to  place,  and  is  only  partial,  i.e. — for  a  city 
where  there  is  a  police  magistrate,  and  then  only  when  not 
requested  by  such  police  magistrate  to  act,  or  when  he  is  not 
absent  through  illness  or  otherwise,  and  therefore,  in  any  case 
arising  in  a  county  outside  of  a  city,  a  county  justice  having  juris- 
diction to  adjudicate  while  sitting  in  the  county  may  adjudicate 
while  sitting  in  the  city.  E.  v.  Eiley,  12  P.  E.  (Ont.)  98 ;  E.  v. 
Eow,  14  C.  P.  (Ont.)  307 ;  and  Hunt  v.  McArthur,  24  Q.  B.  (Ont.) 
254,  no  longer  applicable. 

As  the  words  "  dealt  with,  inquired  of,  tried,  determined  and 
punished,"  frequently  occur  in  the  statutes,  it  may  be  observed  that 
the  words  "  dealt  with,"  apply  to  justices  of  the  peace,  "  inquired 
of,"'  to  the  grand  jury,  "  tried,"  to  the  petit  jury,  and  "  determined 
aiid  punished,"  to  the  court.    E.  v.  Euck,  1  Eussell,  757,  note  Y. 

It  must  be  remembered  that  this  work  does  not  define  the 
nature  of  every  description  of  ofifence  on  which  a  justice  may  be 
called  to  adjudicate.  The  offence  may  be  one  against  a  federal  or 
provincial  statute  or  against  a  by-law  having  application  in  a  par- 
ticular locality  only.  In  such  cases  the  general  procedure  is  pointed 
out,  but  in  determining  the  nature  of  the  offence  the  particular 
statute  or  by-law  must  be  looked  to. 

In  reference  to  all  indictable  offences  where  the  justice  commits 
foV  trial,  a  prima  facie  case  is  all  that  need  be  made  out.  The 
justice  is  not  trying  the  case  and  should  if  there  is  any  doubt  send 
the  accused  for  trial. 

Section  593  of  the  Code  admits  the  evidence  of  every  witness  who 
testifies  to  any  fact  relevant  to  the  case  on  behalf  of  the  prisoner 
and  under  the  56  V.  c.  31,  s.  3,  the  prisoner  and  his  wife  are  competent 
while  under  section  594  of  the  Code  the  magistrate  is  to  form  his 
opinion  on  the  "  whole  of  the  evidence  "  and  determine  whether  a 
suflicient  case  has  been  made  out  to  put  the  accused  upon  his  trial. 
This  does  not  give  any  power  of  trial  and  has  not  altered  the  duty 
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of  the  magistrate  in  requiring  a  prima  facie  case  except  that  the 
evidence  on  both  sides  must  now  be  considered.  See  section  596 
of  the  Code. 

In  all  cases  the  first  official  step  to  be  taken  by  the  justice  is  to 
receive  an  information  or  complaint  in  writing  and  upon  oath 
generally,  from  a  credible  person,  that  an  offence  has  been  com- 
mitted within  his  jurisdiction,  such  information  or  complaint 
stating  as  near  as  may  be,  the  name  of  the  offender  (if  known),  the 
nature  of  the  offence,  the  person  against  whom,  and  the  time  when, 
and  the  place  where  the  said  offence  was  perpetrated. 

It  is  recommended  that  the  justice  should  on  all  occasions, 
when  taking  informations,  carefully  read  over  and  explain  them  to 
the  informants,  so  as  to  satisfy  himself  that  they  are  perfectly  under- 
stood ;  because  it  not  unfrequently  happens  that  ignorant  persons 
undesignedly  mis-state  and  confuse  the  facts,  so  as  to  mis-lead  the 
justice,  and  cause  the  information  to  be  incorrectly  prepared. 

The  court  disapproves  of  the  practice  of  the  complaint  being 
heard  by  the  magistrate's  clerk  who  fills  up  a  summons  and  obtains 
the  signature  of  any  magistrate  thereto  whether  the  information 
or  complaint  is  made  to  him  or  not. 

See  Dixon  v.  Wells,  25  Q.  B.  D.  249. 

If  it  appear  to  the  justice,  that  the  offence  was  committed 
within  his  jurisdiction,  or  that  the  person  charged  is  within  such 
jurisdiction  (see  Code  s.  554),  and  that  the  application  is  made  in 
due  time,  he  should  at  once  issue  his  summons  or  warrant  to  bring 
the  accused  before  him,  describing  the  offence  in  such  summons  or 
warrant,  from  the  information  or  complaint  sworn  to.  If  a  sum- 
mons be  issued,  reasonable  time  should  be  given  the  defendant  to 
appear ;  if  a  warrant  be  issued,  it  must  be  executed  forthwith.  A 
summons  should  be  issued  in  all  cases  over  which  the  law  gives  a 
justice  summary  jurisdiction,  in  the  first  place,  unless  some  good 
and  sufficient  reason  should  exist  for  issuing  a  warrant.  In  all 
cases  of  serious  indictable  offences  a  warrant,  and  not  a  summons, 
should  be  granted  in  the  first  instance. 

Every  warrant  authorized  by  the  Code  may  be  issued  and  exe- 
cuted on  a  Sunday  or  statutory  holiday,  Code,  s.  504,  s-s.  3. 
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Upon  receiving  the  information  the  justice  should  refer  to  the 
statute,  or  by-law  creating  the  offence,  and  if  it  is  one  over  which  he 
has  summary  jurisdiction,  whether  the  complaint  is  made  within 
tho  time  prescribed  by  such  statute  or  by-law.  See  Code.  s.  551  as 
in  limitations.  If  no  time  is  limited  he  must  be  guided  by  s.  841 
of  the  Code,  which  directs  that  the  prosecution  of  offences  shall  be 
within  six  months  after  the  commission  of  the  offence. 

The  period  is  fixed  by  different  statutes,  either  with  reference 
to  the  time  of  commencing  the  prosecution,  or  to  the  time  of 
conviction,  and  the  following  rules  apply  according  as  these  differ- 
ent terms  are  made  use  of.  Where  the  proviso  as  to  time  runs 
"  that  tin:  ojfcnce  he  prosecuted"  or  that  "  the  -party  he  prosecuted 
for  the  ofence"  within  a  stated  time,  it  is  sufficient  that  the  infor- 
mation be  laid  though  the  conviction  do  not  take  place  within  that 
time,  the  information  being  for  that  purpose  the  commencement  of 
the  prosecution.     R.  v.  Barrett,  1  Salk.  383. 

"  Bringing  the  prosecution  "  means  the  initiation  of  the  pro- 
ceedings by  the  informant.  It  is  clearly  not  the  hearing  or  trial. 
E.  v.  McKenzie,  23  N.  S.  R.  6. 

Where  a  statute  provides  that  every  prosecution  shall  be  com- 
menced within  a  given  time,  the  committal  of  the  defendant  to 
take  his  trial  on  the  charge  is  a  commencement  of  the  prosecution 
within  the  meaning  of  the  Act.     R.  v.  Carbray,  14  Q.  L.  R.,  223. 

But  where  a  statute  authorizes  a  conviction  "  provided  such 
conviction  be  made  within  months  after  the  offence  com- 
mitted," it  is  not  enough  to  lay  the  information  within  that  period, 
but  the  conviction  itself  is  void  if  not  made  within  the  limited  time, 
and  it  makes  no  difference  that  it  was  prevented  from  being  so 
by  an  adjournment  at  the  request  of  the  defendant  himself,  for 
after  the  time  has  expired  for  making  the  conviction  there  is 
no  authority  existing  for  that  purpose.  R.  v.  Mainwaring,  E.  B. 
&  E.  474.  And  where  a  statute  provides  that  *'  such  prose- 
cution may  be  brought  before  any  police  magistrate  or  before 
any  two  justices  of  the  peace,"  as  the  laying  of  the  informa- 
tion is  the  bringing  of  the  prosecution,  it  must  be  before 
two  justices  of  the  peace,  and  where  the  information  was 
laid   before  one  justice   and  heard   by   two  the   conviction   was 
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quashed  for  want  of  jurisdiction.     R.  v.  Starkey  7  M.  R.  43,  affirmed 
on  appeal.     Ih.  489. 

After  the  commencement  of  this  Act  no  civil  remedy  for  any 
act  or  omission  shall  be  suspended  or  aifected  by  reason  that  such 
act  or  omission  amounts  to  a  criminal  offence.     Code,  s.  534. 

A  civil  proceeding  for  the  same  cause  may  in  some  cases  render 
it  inexpedient  to  proceed  before  the  magistrate.  Thus  when  an 
action  is  ponding,  judgment  will  not  be  given  on  an  information 
for  the  same  assault.  R.  v.  Mahon,  4  A.  &  E.  575.  Technically 
speaking,  there  is  in  such  case  no  estoppel  on  the  justices  from 
proceeding,  but  the  safe  practical  rule  would  seem  to  be,  when  it 
appears  that  civil  proceedings  are  pending  in  respect  of  the  same 
matter  to  dismiss  the  complaint,  or  pass  .a  nominal  sentence  unless 
there  has  been  an  outrage  on  public  order,  or  unless  by  statutory 
provision  the  civil  and  criminal  proceedings  are  not  to  interfere 
with  each  other.  Should  the  second  proceeding  be  merely  to 
indemnify  the  complainant  from  an  alleged  wrong  a  previous  civil 
decision  as  to  the  same  matter  will  be  conclusive.  Tlius  a  judg- 
ment against  a  servant  in  a  civil  court,  for  wrongful  dismissal  is  an 
answer  to  an  application  to  justices  to  enforce  payment  of  wages. 
Routledge  v.  Hislop,  29  L.  J.  M.  C.  90. 

We  will  now  suppose  the  complainant  and  defendant  to  be  in 
attendance  with  their  witnesses  on  the  day  when,  and  at  the 
place  where,  it  was  appointed  to  hold  the  court.  If  the  offence 
complained  of  be  one  over  which  the  justice  or  justices  has  or  have 
summary  jurisdiction,  the  court  is  an  open  one,  to  which  the  pub- 
lic have  the  right  of  access.     Code,  s.  849. 

The  court  having  been  opened  by  the  constable  announcing  such 
opening,  and  calling  for  order,  the  names  of  the  parties  should 
then  be  called,  and  the  information  or  complaint  read  to  the  ac- 
cused by  the  justice,  and  in  cases  of  summary  jurisdiction,  the 
question  asked,  if  he  admit  the  truth  of  the  complaint,  or,  if  he  have 
any  cause  to  show  why  he  should  not  be  convicted,  or  why  an  order 
should  not  be  made  against  him,  as  the  case  may  be.  Code,  s.  856. 
If  he  voluntarily  admit  it,  the  justice  present  at  the  hearing 
shall  convict  him  or  make  an  order  against  him  accordingly.  Ih. 
s-s.  2. 
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Any  accused  person  on  his  trial  for  any  indictabu^  offence,  or  bis 
counsel  or  solicitor,  may  admit  any  fact  alleged  against  the 
accused  so  as  to  dispense  with  proof  thereof.     Code,  s.  090. 

It  is  always  desirable  to  take  the  defendant's  admission  in 
writing,  and  signed  by  him  if  he  will.  If  the  offence  be  not 
admitted, the  justice  must  proceed  to  take  the  evidence  of  the  com- 
plainant and  his  witnesses,  and  afterwards  that  of  the  witnesses 
for  the  defendant. 

In  cases  of  indictable  offences  there  is  now,  as  we  hnvo 
seen,  a  right  to  examine  witnesses  for  the  accused,  and  the 
statement  of  the  accused  himself  is  taken  or  he  or  his  wife  may 
give  evidence.  The  rule  is  the  same  in  the  case  of  summary  con- 
victions except  that  the  statement  of  the  accused  is  not  taken  ;  see 
Code,  ss.  591,  592-593;  56  V.  c.  31.  This  evidence  must  be 
given  under  oath  and  bo  taken  down  in  wrifciug  (Code,  ss.  590,  843- 
861),  as  near  as  may  be  in  the  words  of  the  witnesses  ;  the  evidence 
of  each  to  be  signed  by  him  and  the  justice  ;  the  accused,  the  wit- 
ness and  justice  being  all  present  together  at  the  time  of  such 
reading  and  signing  ;  see  Code,  s.  590. 

Where  the  evidence  is  taken  in  shorthand  it  is  not  necessary 
that  it  should  be  read  over  to  and  signed  by  the  witness  ;  lb.  s-s. 
7.  But  if  not  so  taken  before  the  witness  signs  the  evidence  he  has 
given,  it  should  be  read  over  to  him,  to  ascertain  whether  it  has 
been  correctly  taken  down,  or  that  his  right  meaning  has  been 
expressed  :  any  mistake  should  be  corrected  before  he  signs  it.  If 
the  justice  should  see  any  good  cause  for  so  doing,  he  may  adjourn 
the  hearing  of  the  case  to  some  future  day,  and  in  the  meantime 
commit  the  defendant  to  the  common  gaol,  or  may  discharge  him, 
upon  his  entering  into  a  recognizance,  with  or  without  sureties,  for 
his  appearance  at  the  time  appointed.  Persons  charged  with  indict- 
able offences  may  be  remanded  by  warrant  from  time  to  time  for 
any  period  not  exceeding  eight  clear  days  at  any  one  time,  or  may 
be  verbally  remanded  for  any  time  not  exceeding  three  clear  days. 
Code,  8.  586. 

In  many  cases,  particularly  in  indictable  offences,  it  is  desirable 
fbr  the  justice  to  order  the  witnesses  on  both  sides  to  leave  the 
court ;  but  it  is  important  to  observe,  that  if  any  witness  should 
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remain  in  court,    notwithstandiii}^   any  buch   order,  liis  evidence 
cannot  be  safely  refused.     Black  v.  Besse,  12  0.  R.  522. 

In  the  case  of  indictable  offences  after  the  first  examination  of 
witnesses,  tbey  may  be  cross-examined  by  the  prisoner ;  and  when 
their  evidence  is  completed,  their  depositions  are  to  be  read  by  the 
justice  to  the  accused  ;  and  then  any  statement  he  may  makf,  after 
being  duly  cautioned  is  to  be  taken  down  in  writing  as  nearly  as 
possible  in  his  own  words,  signed  by  him,  if  be  will,  as  well  as  by 
the  acting  justice  or  justices.     Bee  Code,  s.  591. 

The  justice  or  justices  having  heard  the  evidence  on  both  sides, 
the  first  question  to  determine  is,  whether  the  charge  is  sustained 
by  the  evidence  ;  or,  in  indictable  offenci  s,  although  the  offence  may 
r  c  be  clearly  proved,  whether  there  is  sufficient  doubt  to  send  the 
case  to  another  tribunal ;  or  the  case  may  be  adjourned  for  further 
hearing.  If  the  case  can  be  disposed  of  summarily,  the  justice  or 
justices  will  adjudge  the  amount  of  the  penalty  to  be  imposed, 
under  the  limitations  of  the  statutes  creating  the  offence,  together 
with  the  costs,  which  should  be  recorded  on  the  proceedings, 
together  with  the  period  of  imprisonment,  with  or  without  hard 
labour,  to  be  awarded  in  case  of  non-payment  of  fine  and  costs  ;  a 
minute  of  which  should  be  served  on  the  defendant,  if  he  have  to 
pay  money,  for  which  no  lee  should  be  paid  ;  before  which  service 
no  warrant  of  distress  or  commitment  shall  be  issued.  Code, 
s.  863. 

If  more  than  one  justice  be  acting,  the  judgment  should  be 
according  to  the  opinion  of  the  majority.  Though  all  justices  who 
choose  to  attend  at  petty  session  may  act  and  take  part  in  the 
business,  if  one  comes  into  court  in  the  middle  of  a  case  and  takes 
part,  the  proceedings  should  be  commenced  de  novo  unless  the 
parties  choose  to  waive  the  objection.  Re  Jeffreys,  Si  J.  P.  727. 
The  chairman  or  presiding  justice  may  vote,  but  he  is  not  entitled 
to  a  double  or  casting  vote.  If  the  justices  are  equally  divided  in 
opinion,  there  should  be  no  r  '  .^'1ication,  but  the  justices  should 
adjourn  the  case  to  a  future  day,  and  then  entirely  rehear  the  case, 
when  other  magistrates  may  be  present,  or  further  eviutuce 
adduced.  If  no  adjudication  be  made,  or  the  case  postponed,  the 
information  may  be  laid  again,  if  the  time  for  doing  so  has  not 
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expired,  and  the  proceedings  be  wholly  recommenced.  If  the 
judgment  be  given,  it  may  be  altered  during  the  same  aitting,  but 
not  afterwards.  Two  or  more  justices  may  lawfully  do  whatever 
any  one  justice  may  do  alone. 

With  respect  to  indictable  offences,  where  the  justice  or  justices 
intend  to  commit  the  prisoner  for  trial,  he  should  not  be  specially 
committed  for  trial  to  any  particular  court.  This  is  important,  as 
where  a  statute  directs  a  prisoner  to  b  '^d  at  the  sessions,  a 
commitment  to  the  assizes  would  be  bad,  ...iU  the  prisoner  would 
be  entitled  to  his  discharge.  R.  v.  Ward,  15  Cox,  321 ;  see  Code, 
s.  59(),  and  Warrant  of  Commitment,  Form  V. 

In  every  case,  where  a  person  is  committed  for  trial,  to  answer 
to  a  criminal  charge,  the  justice  of  the  peace  so  committing  shall 
transmit  the  informations,  depositions,  examinations,  recognizances 
and  papers  connected  with  the  charge,  to  the  clerk  or  other  proper 
officer  of  the  court  in  which  the  trial  is  to  be  had.     Code,  s.  GOO. 

When  a  justice  commits  a  prisoner  to  gaol,  he  should  at  once, 
and  befoie  the  parties  leave  his  presence,  or  the  proceedings  be 
considered  as  concluded,  bind  over  the  prosecutor  and  the  wit- 
nesses to  prosecute  and  give  evidence  at  *^he  court  by  which  the 
accused  is  to  be  tried.     Code,  s.  598  ;  see        «  s.  641. 

It  is  not  unusual  for  persons,  on  c^.  oion,  to  request  the 
justice  to  allow  time  for  payment  of  the  fine,  at  the  same  time 
offering  to  pay  down  part  immediately.  Such  applications  cannot 
be  safely  granted,  as  it  is  conceived  that  after  part  payment  the 
right  of  commitment  would  be  gone,  the  justice  having  no  power 
to  apportion  the  period  of  imprisonment.  The  law  does  not  intend 
or  provide  for  a  man  to  suffer  two  modes  of  punishment,  i.e.,  by 
purse  and  person,  for  the  same  offence;  and  on  this  principle, 
when  the  goods  of  an  offender  are  not  sufficient  to  satisfy  a  dis- 
tress, they  ought  not  to  be  taken,  but  the  ulterior  punishment 
resorted  to.     See  s.  969  of  the  Code. 

No  part  less  than  the  whole  amount  adjudged  to  be  paid  should 
be  received,  nor  by  instalments,  except  where  such  power  is  given 
by  statute,  for  if  it  becomes  necessary  to  issue  the  commitment, 
what  has  been  received  on  the  distress  warrant  must  be  refunded. 
Where  there  is  not  sufficient  to  cover  the  penalty  and  coats,  the 
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return  upon  the  warrant  of  distress  shouKl  state  that  fact  an(i 
upon  that  a  warrant  of  comraitmont  may  issue.  Acoin\uitmont  for 
part  of  the  sum  adjudged  hy  the  conviction  to  l)o  pai  I  is  illegal. 
Where  a  conviction  directed  the  payment  of  a  fino  and  costs  to  be 
levied  by  distress  if  not  paid  forthwith,  and  in  default  of  sufficient 
distress,  imprisonment,  and  the  defendant  paid  the  costs  but  not 
the  fine,  a  warrant  of  commitment  issued  after  a  failure  to  realize 
on  a  warrant  of  distress  was  held  illegal.  Sinden  v.  Brown,  17 
A.  R.  173,  following  Trigerson  v.  Board  of  Police,  Cobourg,  6  0.  S. 
405. 

When  juvenile  offenders  are  tried  for  indictable  offences  the 
justi's  may,  if  they  deem  it  expedient,  appoint  some  future  day 
foi  the  payment  of  any  pecuniary  penalty  adjudged  to  bo  paid. 
See  Code,  3.  825. 

In  Ontario  the  53  V,  c.  24,  s.  1,  provides  that  in  case  of  sum- 
mary conviction  or  of  an  order  made  by  a  justice  of  the  peace, 
police  magistrate  or  stipendiary  magistrate,  whereby  any  fine, 
peiiiilty  or  costs,  is  or  are  adjudged  to  be  paid  by  the  conviction  or 
order  of  such  ji'  tice,  police  or  stipendiary  magistrate  the  con- 
viction or  order  shall  not  be  void  because  of  time  having  been 
allowed  for  the  payment  of  the  sura  or  any  part  thereof,  or  because 
of  payment  having  been  received  of  part  of  the  sum  or  sums 
adjudged  to  be  paid  or  because  of  the  convicting  justice,  police  or 
stipendiary  magistrate  having  accepted  security  for  the  payment 
of  any  such  sum  or  of  any  part  thereof.  But  nothing  herein  con- 
tained shall  authorize  any  justice  of  the  peace,  police  magistrate 
or  stipendiary  magistrate  to  allow  payment  by  instalments  or  to 
give  time  for  payment  of  such  line,  penalty  or  costs  in  any  case  in 
which  he  has  not  heretofore  had  such  authority.  Of  course  this  Act 
applies  only  to  matters  over  which  the  Legislature  of  Ontario  has- 
jurisdiction. 

Justices  are  sometimes  requested  to  rehear  a  case  after  the 
decision  has  been  pronounced,  on  the  ground  of  the  parties  having 
been  taken  by  surprise  by  the  evidence,  or  of  having,  subsequently 
to  the  hearing,  discovered  testimony  which  might  have  affected  the 
judgment.  Justices  have,  however,  no  power  to  re-open  the 
investigation  after  they  have  once  given  judgment,  and  after  the 
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court  is  closed.  The  only  way,  then,  of  impeaching  their  judgment 
is  by  appeal  or  certiorari. 

Justices  are  not  obliged  to  fix  the  fine  or  imprisonment  at  the 
time  of  conviction,  but  may  take  time  either  for  the  purpose  of 
informing  themselves  as  to  the  legal  penalty,  or  of  taking  advice 
as  to  the  law  applicable  to  the  case. 

The  parties  are  not  entitled  to  copies  of  the  depositions  incases 
of  summary  conviction,  and  their  only  mode  of  compelling  the  pro- 
duction of  the  original  is  by  certiorari.  Neither  is  a  person  com- 
mitted for  default  of  sureties,  ai)d  discharged  at  the  sessions, 
entitled  to  a  copy  of  the  depositions  on  which  his  commitment 
proceeded  ;  but  they  should  be  furnished  by  the  justice  if  paid 
therefor. 

In  indictable  cases,  however,  every  one  who  has  been  committed 
for  trial  may  be  entitled  at  auy  time  before  the  trial  to  have  copies 
of  the  depositions  and  of  his  own  statement  on  paying  a  reasonable 
sum  for  the  same,  not  exceeding  five  cents  for  one  hundred  words. 
Code,  8.  597. 

But  this  section  only  gives  the  right  to  such  copies  after  all  the 
Bxamiaations  have  been  completed,  and  only  in  the  event  of  the 
prisoner  being  committed  for  trial,  or  released  on  bail  to  appear  for 
trial.     R  v.  Fletcher,  13  L.  J.  N.  S.  M.  C.  67. 

Justices  of  the  peace  should  refrain  from  taking  part  in  any 
matters  in  which  they  individually  have  a  personal  interest  how- 
ever small.  If  any  one  of  the  justices  be  interested  it  will  invali- 
date the  decision  ot  all  even  though  there  have  been  a  majority  for 
the  Incision,  without  counting  the  vote  of  the  interested  party- 
Where  such  justice  took  part  in  the  discussion,  but  retired  from  the 
bench  before  the  other  justices  came  to  the  vote,  the  court  held 
that  it  invalidated  the  decision.  E.  v.  Hertfordshire,  6  Q.  B.  753. 
But  where  the  magistrate  did  not  know,  and  from  the  nature  of  the 
proceedings  could  not  know  that  he  was  interested  in  the  matter, 
this  rule  has  been  holden  not  to  apply.  R.  v.  Surrey,  '21  L.  J. 
M.  C.  195. 

If  there  is  a  disqualifying  interest,  the  justice  should  not  sit  in 
the  case,  and  the  court  will  not  enter  into  the  question  as  to  whether 
bis  interest  affected  his  decision.     A  disqualifying  interest  is  not 
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confined  to  pecuniary  interest,  but  the  interest  if  not  pecuniary 
must  be  substantial.  Pecuniary  interest,  however  small,  disquali- 
fies the  justice,  so  does  real  bias  in  favour  of  one  of  the  parties  ; 
but  the  mere  possibility  of  bias  does  not  ipso  facto  avoid  the  jus- 
tice's decision.  R.  v.  Meyer,  L.  R.  1  Q.  B.  D.  173  ;  E.  v.  Rand, 
L.  R.  1  Q.  B.  230-3. 

If  the  justice  be  a  member  of  a  division  of  the  Sons  of  Temper- 
ance, by  which  a  prosecution  for  selling  liquor  is  carried  on,  he  is 
incompetent  to  try  the  case,  and  a  conviction  before  him  is  bad. 
R.  V.  Simmons,  1  Pugsley,  159. 

To  disqualify  a  justice  from  acting  in  a  prosecution  before  him 
he  must  have  either  a  pecuniary  or  such  other  substantial  interest 
in  the  result  as  to  make  it  likely  that  he  would  be  biassed  in  favour 
of  one  of  the  parties.  It  is  not  a  ground  of  disqualification  tliat 
the  justice  and  the  counsel  who  conducted  the  prosecution  are 
partners  in  business  as  attorneys,  provided  that  they  have  no  joint 
interest  in  the  fees  earned  by  the  counsel  in  the  prosecution  or  in 
any  fees  payable  to  the  justice  on  the  trial  of  the  information,  and 
provided  that  the  justice  be  not  an  Oiitario  police  magistrate. 
R.  S.  0.  c.  72,  s.  27.  Neither  is  it  any  disqualification  that  the 
justice  was  appointed  and  paid  by  the  town  council,  at  whose 
instance  the  complaint  was  made,  and  the  prosecution  carried  on  ; 
his  salary  being  a  fixed  sum,  not  dependent  on  the  amount  of  fines 
collected.     R.  v.  Grimmer,  25  S.  C.  N.  B.  424. 

Any  pecuniary  interest  in  the  subject  matter  of  the  litigation, 
however  slight,  will  disqualify  a  magistrate  from  taking  part  in  the 
decision  of  a  case. 

If  a  magistrate  has  such  a  substantial  interest  other  than  ])ecu- 
iiiary  in  the  result  of  the  hearing  ns  to  make  it  likely  that  he  will 
have  a  bias,  he  is  disqualified.  The  fact  that  a  magistrate  has 
been  subpoenaed,  and  that  it  ia  intended  to  call  him  as  a  witness  at 
the  hearing,  is  not  a  legal  disqualification,  and  the  court  will  not 
on  that  ground  prohibit  the  magistrate  from  sitting.  R.  v.  Far- 
rant,  20  Q.  B.  I).  58. 

And  the  calling  of  a  magistrate  sitting  on  a  case  as  a  witness 
does  not  of  itself  disqualily  him  from  further  acting  in  the  case. 
R.  V.  Sproulo,  14  0.  R.  375.     See  also  R.  v.  Handsley,  8  Q.  B.  D. 
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383.     Nor  does  the  mere  fact  of  a  subpoena  having  been  served  on 
a  magistrate  to  give  evidence.     E.  v.  Tooke,  31  W.  R.  753. 

To  disqualify,  the  interest  need  not  be  a  direct  pecuniary  one 
if  the  justice  is  indirectl}'  interested  in  the  result  of  the  decision. 
Thus  where  the  defendant  having  sold  land  by  auction,  under  a 
decree  of  the  court,  was  convicted  of  a  breach  of  a  municipal 
by-law,  providing  that  it  should  not  be  lawful  for  any  person  to 
sell  by  public  auction  any  wares,  goods  or  merchandise  of  any 
kind  without  a  license.  Two  o^  the  four  convicting  justices  were 
licensed  auctioneers  for  the  county,  and  persisted  in  sitting  after 
objection  taken  on  account  of  interest,  though  one  justice  was 
competent  to  try  the  case.  It  was  held  that  they  were  disquali- 
fied, and  on  quasbing  the  conviction  on  that  ground,  the  court 
ordered  them  to  pay  the  costs.  R.  v.  Chapman,  1  0.  R.  583. 
See  further  as  to  interest,  Tapper  v.  Murphy,  3  Paissell  &  Geldert, 
173. 

Where  three  justices  who  were  members  of  the  town  council 
of  a  borough,  and  as  such  had  taken  an  active  part  in  the  making 
of  an  order  under  the  "  Dogs  Act,"  sat  to  hear  a  complaint  of  non- 
observance  of  tlie  order,  the  court  held  that  they  had  no  such 
interest  in  the  subject  matter  as  to  oust  their  jurisdiction.  E  v 
Justices  of  Huntingdon,  L.  R.  4  Q.  B.  D.  522.  But  where  a  com- 
plaint was  made  to  the  Local  Government  Board  of  a  nuisance 
on  the  premises  belonging  to  B.  in  the  borough  of  W.,  and  the 
board  communicated  with  the  town  council  of  W.,  who  wore  the 
urban  sanitary  authority  under  the  "  Public  Health  Act,  1875,"^ 
and  required  them  to  abate  the  nuisance.  The  council  having 
made  inquiries,  passed  a  resolution  that  steps  should  be  taken  for 
the  removal  of  the  nuisance,  and  took  out  a  summons  against  B. 
At  the  hearing  an  order  for  the  abatement  of  the  nuisance  was 
made.  Two  justices  who  were  present  were  members  of  the  town 
council  when  the  resolution  was  passed.  The  court  held  that  the 
councillors  who  were  justices  had  such  an  interest  as  might  give 
them  a  bias  in  the  matter,  and  that  they  ought  not  to  have  sat  as 
justices  upon  the  hearing  of  the  summons.  R.  v.  Milledge,  L.  R. 
4  Q.  B.  D.  832.  The  same  rule  applies  if  the  summons  is  icsued 
by  a  justice  who  is  a  member  of  a  corporation,  though  it  came  oa 
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for  hearing  before  other  justices,  none  of  whom  are  members  of 
the  corporation.     R.  v.  Gibbon,  L.  E.  6  Q.  B.  D.  168. 

During  the  trial  of  an  offence  under  "The  Liquor  License  Act," 
the  hceuse  commissioner,  who  was  sitting  at  the  counsel's  table, 
went  and  sat  in  the  constable's  chair  a  few  feet  distant  from  the 
desk  at  which  the  magistrate  was  sitting,  but  there  was  no  evidence 
to  show  that  he  in  any  way  improperly  interfered  in  the  trial,  and 
the  court  held  that  the  license  commissioner  could  not  be  deemed, 
under  the  circumstances,  to  have  been  sitting  on  the  bench  and 
taking  part  in  the  trial  contrary  to  section  95  of  the  R.  S.  0. 
c.  194.     R.  V.  South  wick,  21  0.  R.  G70. 

Mere  possibility  of  bias  is  not  sufficient  where  there  is  no 
pecuniary  interest.  A  number  of  persons  including  one  N.  were 
associated  together  to  aid  in  enforcing  the  "  Canada  Temperance 
Act."  N.  being  furnished  with  money  by  a  member  of  the  association 
purchased  intoxicating  liquor  in  order  to  enable  him  to  prosecute. 
The  information,  however,  was  laid  by  a  policeman  at  the  request 
of  other  members  of  the  association  who  furnished  funds  to  carry  on 
the  prosecution.  The  conviction  of  defendant  was  made  on  the 
evidence  of  N.  who  was  a  cousin  of  the  justice,  and  it  was  held  that 
the  latter  was  competent  and  that  the  prosecution  need  not  be  in  the 
name  of  the  collector  of  inland  revenue.  Ex  parte  Grieves,  29 
S.  C.  N.  B.  543;  Ex  parte  Groves,  23  S.  C.  N.  B.  38,  followed. 

At  a  vestry  meeting  summoned  by  a  district  surveyor  to  con- 
sider (inter  alia)  the  obstruction  of  a  highway  by  the  defendant  who 
had  deposited  and  left  a  heap  of  earth  and  manure  by  the  side  of 
the  highway,  a  justice  of  the  peace  moved  a  re-olution  calling  upon 
the  defendant  to  remove  the  heap.  The  defendant  having  failed 
to  do  so  a  summons  was  taken  out  against  h'.i,  by  the  district  sur- 
veyor for  depositing  the  heap  to  the  obstruction  and  annoyance  of 
the  highway  and  for  failing  to  remove  it  after  notice.  The  justice 
who  had  moved  the  resolution,  and  who  was  a  ratepayer  of  the 
parish,  sat  and  adjudicated  witb  another  justice  upon  the  summons, 
and  made  an  order  directing  the  heap  to  be  removed  and  sold  and 
the  proceeds  of  the  sale  to  be  applied  to  the  repair  of  the  highway. 
The  court  held  that  the  justice  was  disqualified  from  adjudicat- 
ing upon  the  summons  for  the  part  taken  by  him  in  moving  the 
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resolution,  afforded  ground  for  a  reasonable  suspicion  of  bias  on  his 
part  though  their  might  not  have  been  bias  in  fact.  The  fact  that 
the  justice  was  a  ratepayer  pecuniarily  interested  in  the  result  of 
the  summons  was  also  held  to  disqualify.  R.  v.  Gaisford,  L.  R.  1 
Q.  B.  331  (1892),  see  alsoR.  v.  Henley  L.  R.  1  Q.  B.  504  (1892). 

A  magistrate  is  not  disqualified  from  adjudicating  on  a  charge 
of  selling  intoxicating  liquor  without  license  from  the  fact  that  he 
is  a  chemist  and  druggist  and  in  such  capacity  fills  medical  pre- 
criptioas  containing  small  quantities  of  spirituous  liquors.  R.  v. 
Richardson,  20  0.  R.  514. 

But  he  is  disqualified  if  he  is  a  licensed  vendor  under  the  Act 
even  if  appointed  such  before  it  came  into  force.  Ex  parte  Laughey, 
28  S.  C.  N.  B.  656. 

A  magistrate  is  incompetent  under  the  "  Canada  Temperance 
Act  "  if  his  grandfather  is  a  brother  of  the  defendant's  great  grand- 
mother.    Ex  parte  Jones,  27  S.  C.  N.  B.  552. 

So  where  the  complainant  was  the  daughter  of  the  convicting 
justice,  a  conviction  for  an  assault  was  quashed.  R.  v.  Langford, 
15  0.  R.  52. 

A  conviction  for  cruelty  to  animals  was  quashed  where  one  of 
the  justices'  was  the  father  of  the  complainant,  and  the  proceedings 
were  taken  against  the  father  of  the  children  who  had  committed 
the  acts  complained  of.     Ra  Holman,  3  Russ.  &  Ches.,  375. 

On  appeal  in  several  cases  of  assault  arising  out  of  the  same 
matter  from  convictions  by  four  justices  of  the  peace,  it  appeared 
that  one  of  the  justices  was  married  to  a  first  cousin  of  the  princi- 
pal respondent,  and  the  other  respondents  at  the  time  of  the  alleged 
assault,  though  not  of  affinity  to  any  of  the  justices  of  the  peace, 
were  servants  of  the  principal  respondent,  it  was  held  that  the 
convictions  must  be  set  aside,  and  that  no  distinction  could  be 
made  between  the  case  of  the  principal  respondent  and  the  cases  of 
his  servants,  but  all  must  be  set  aside.  Campbell  v.  McDonald,  1 
P.  E.  I.  423. 

A  magistrate  is  not  disqualified  by  reason  of  the  defendant's 
wife  being  the  widow  of  a  deceased  son  of  the  magistrate.  Ex 
parte  Wallace,  26  S.  C.  N.  B.  593. 
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But  he  ia  ilisqnalifiecl  where  the  defendant  is  the  widow  of  his 
deceased  son.     Ex  parte  Wallace,  27  S.  C.  N.  B.  174. 

But  the  police  magistrate  of  St.  John  is  not  disqualified  from 
trying  complaints  for  violation  of  the  "Liquor  License  Act  "by 
reason  of  his  being  a  ratepayer,  there  being  a  local  statute  prevent- 
ing any  disqualification.     Ex  parte  Driscoll,  27  S.  C.  N.  B.  216. 

A  magistrate  is  disqualified  to  try  an  information  under  the 
"  Canada  Temperance  Act  "  where  an  action  for  assault  and  false 
imprisonment  is  pending  between  him  and  the  defendant,  arising 
out  of  the  trial  of  a  previous  information  for  a  similar  offence.  Ex 
parte  Eyan,  30  S.  C.  N.  B.  256. 

It  was  alleged  that  the  prosecutions  for  offences  against  the 
"Canada  Temperance  Act"  were  taken  before  the  magistrates  in  this 
case  because  it  "was  notorious  they  were  thorough-going  Scott  Act 
men,"  and  that  they  had  said  that  in  no  case  of  conviction  would 
they  inflict  a  less  fine  than  $50.  It  was  also  alleged  that  one  of 
the  justices  was  a  member  of  a  local  committee  for  prosecuting 
offences  against  the  Act,  but  it  appeared  he  had  resigned  from  the 
committee  before  the  Act  came  into  force  in  the  county.  The  court 
held  that  there  was  no  disqualifying  interest  in  the  magistrates,  nor 
any  real  or  substantial  bias  attributable  to  them,  nor  any  reason 
why  they  should  not  lawfully  adjudicate  on  the  case.  R.  v.  Klemp, 
10  0.  R.  143. 

It  was  contended  that  the  magistrate  had  a  disqualifying  interest 
in  the  prosecution  of  an  offence  against  the  "Canada  Temperance 
Act"  because  he  had  employed  and  paid  agents  to  secure  convictions 
under  the  Act  and  because  he  was  a  strong  temperance  advocate, 
with  an  alleged  bias  in  favour  of  the  prosecution  in  cases  under  the 
Act.  It  was  not  shown  that  the  magistrate  was  interested  or 
engaged  in  promoting  or  directing  the  prosecution  of  this  offence  or 
defraying  the  expenses  of  it,  or  paying  agents  for  evidence  to  be 
given  upon  it,  and  the  court  held  that  it  was  not  to  be  inferred  from 
anything  alleged  to  have  been  done  by  the  magistrate  in  other 
prosecutions  that  the  same  was  done  by  him  in  this,  and  that  the 
above  statements  were  of  too  loose  and  vague  a  character  to  support 
a  finding  that  the  magistrate  was  disqualified  from  sitting.  E.  v. 
Brown,  16  0.  R.  41. 
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On  the  hearing  of  a  case  by  a  m^isiatrate  there  cannot  be  a  trial 
as  to  the  interest  of  the  magistrate  himself,  and  the  latter  is  justi- 
fied in  refusing  to  admit  evidence  for  the  purpose  of  showing  his 
interest  or  bias.  Even  if  such  evidence  were  admissible  its  rejec- 
tion would  not  afford  ground  for  quashing  the  conviction.  R.  v. 
Brown,  16  0.  R.  41 ;  R.  v.  Sproule,  14  0.  R.  875  not  followed. 

Tlie  proper  course  where  the  magistrate  is  interested  is  to  apply 
for  a  prohibition. 

The  objection  that  a  justice  who  sits  to  adjudicate  upon  a  sum- 
mary conviction  is  interested,  is  one  which  may  be  waived  by  the 
parties,  and  if  waived  the  proceedings  are  not  void  on  the  ground 
of  such  interest.  If  the  parties  do  not  take  the  objection  of  interest, 
but  go  on  taking  the  chance  of  a  decision  in  their  favour,  the 
objection  will  be  waived.  Wakefield  v.  West  Midland,  10  Cox,  162; 
L.  R.  1  Q.  B.  84. 

The  justice  of  the  peace  before  whom  the  information  was  laid 
and  who  issued  the  summons  was  claimed  to  be  interested.  The 
hearing,  however,  took  place  before  and  the  adjudication  and  con- 
viction were  made  by  another  justice  whose  qualification  was  not 
attacked.  The  defendant  pleaded  to  the  charge  and  raised  no 
objection  to  the  validity  of  the  proceedings  until  the  certiorari  was 
applied  for.  And  the  court  held  that  even  assuming  that  the  act 
of  the  justice  who  took  the  information  was  illegal,  the  defendant 
had  waived  tlie  objection  by  appearing  and  pleading  without 
raising  the  question  of  interest.  R.  v.  Stone,  23  0.  R.  46 ;  see  li. 
v.  Clarke,  20  0.  R.  642. 

•'  The  Trade  Unions  Act,"  R.  S.  C.  c.  131,  s.  21,  disqualifies  the 
master,  or  the  father,  son  or  brother  of  a  master  in  the  particular 
trade  or  business  in,  or  in  connection  with  which  any  offence 
under  this  Act  is  charged  to  have  been  committed  from  acting  as  a 
justice  of  the  peace,  or  being  a  member  of  any  court  hearing  any 
appeal  under  the  Act.  There  is  a  similar  provision  in  the  Act 
respecting  threats,  intimidation  and  other  offences.  R.  S.  C.  c. 
173,  s.  12,  8-s.  5. 

The  clerk  to  the  justices  should  not  act  as  solicitor  for  one  of 
the  parties  on  a  prosecution  before  his  own  bench  of  justices,  but 
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8uch  an  interest  in  the  clerk  does  not  affect  the  juristliction  of  the 
bench.     E.  v.  Brakenridge,  48  J.  P.  293  D.     See  R.  S.  0.  c.  72, 

8.27. 

If  the  justice  is  interested  it  is  immaterial  that  he  takes  no 
part  in  the  matter.  E.  v.  Meyer,  L.  E.  1  Q.  B.  J).  173.  E.  v.  Rand, 
L.  E.  1  Q.  B.  230-3. 

At  the  hearing  of  a  summons  for  an  offence  under  the  "Fishery 
Acts,"  one  of  the  magistrates  was  interested  in  the  decision  and  sat 
on  the  bench.     He  stated  openly  in  the  court  that  he  should  take 
no  part  in  the  hearing  of  the  case,  but  made  an  observation  in  the 
course  of  the  case  that  he  could  prove  a  material  fact  in  the  contro- 
versy.    He  also  remained  and  was  present  at  the  consultation  of 
the  magistrates.     He  stated  that  he  took  no  part  in  the  matter 
except  as  above,  and  that  he  did  not  vote  upon  the  decision  of  the 
case.     Notwithstanding  this  disclaimer  the  court  held  that  he  took 
such  a  part  in  the  hearing  as  invalidated  the  conviction.     R.  v. 
O'Grady,  7  Cox,  247.     But  from  the  mere  fact  of  a  justice  who  is 
interested  sitting  on  the  bench  during  the  hearing  of  the  case,  but 
taking  no  part  therein,  and  making  an  audible  and  distinct  declara- 
tion that  he  did  not  intend  to  take  any  part  in  the  proceedings,  they 
will  not  be  invalidated.      R.  v.  Justices,  Tyrone,  2  L.  T.  E.  N.  S. 
639;   12    Ir.    C.    L.    E.    91.       But   where    it    appeared    on    an 
appeal  from  a  refusal  to  grant  a  license  that  one  of  the  justices  who 
refused  a  license  was  present  on  the  bench,  and  during  the  hearing 
conversed  with  some  of  the  magistrates,  but  not  on  any  matter 
relating  to  the  appeal,  nor  did  he  act  in  the  hearing  or  determina- 
tion thereof;  it  was  held  nevertheless  that  being  present  he  formed 
part  of  the  court,  and  the  order  of  sessions  was  invalid.     E.  v. 
Justices,  Surrey,  1  Jur.  N.  S.  1138. 

A  magistrate  having  on  the  hearing  of  a  complaint  for  trespass 
to  a  fishery,  remained  on  the  bench  during  its  progress,  admitting 
that  he  was  interested  in  the  subject  matter  of  the  complaint,  and 
stating  from  the  bench  that  he  could  prove  that  other  persons  than 
the  one  complained  against  bad  been  fined  for  fishing  in  the  locus 
in  quo,  and  after  the  court  was  cleared  of  the  public,  remaining 
with  his  brother  magistrates  until  a  decision  was  arrived  at,  acts 
mibtakingly  and  improperly,  and  a  decision  come  to  by  the  bench 
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of  mugifetrjitcs  under  such  circuiustnnces  is  censurable,  and  will  be 
reviewed  by  the  court.     E.  v.  Massey,  7  Ir.  L.  R.  211. 

If  any  person  assault  a  justice,  the  latter  might,  at  the  time  of 
the  assault,  order  him  into  custody,  but  when  the  act  is  over,  and 
time  intervenes,  so  that  there  is  no  present  disturbance,  it  becomes, 
like  any  other  offence,  a  matter  to  bo  dealt  with  upon  proper  com- 
plauit  upon  oath  to  some  other  justice,  who  might  issue  his 
warrant,  for  a  magistrate  is  not  allowed  to  act  officially  in  his  own 
case,  except  jiagrante  delictit,  while  there  is  otherwise  danger  of 
escape,  oi-  to  suppress  an  actual  disturbance,  and  enforce  the  law 
while  it  is  in  the  act  of  oeing  resisted.  Powell  v.  Williamson,  1 
Q.  B.  (Out.)  156. 

Where  a  justice  acts  in  his  office  with  a  partial,  malicious,  or 
corrupt  motive,  ho  is  guilty  of  a  misdemeanour,  and  may  be  pro- 
ceeded against  by  indictment  or  information. 

A  justice  employed  in  any  capacity  for  the  prosecution  or  detec- 
tion or  punishment  of  offenders  is  guilty  of  an  indictable  offence  if 
he  corru|)tly  accept  or  obtains  or  agrees  to  accept  or  attemps  to 
obtain  for  himself  or  for  any  other  person  any  money  or  valuable 
consideration,  office,  place  or  employment,  with  the  intent  to  interfere 
corruptly  with  the  due  administration  of  justice,  or  to  procure  or 
facilitate  the  commission  of  any  crime  or  to  protect  from  detection 
or  punishment,  any  person  having  committed  or  intending  to  com- 
mit any  crime.     Code,  s.  132. 

Justices  of  the  peace  are  responsible  in  damages  where  they  act 
illegally  and  riialiciously  e.  g.  in  committing  a  person  to  gaol  for 
refusal  as  a  witness  to  answer  a  question  at  a  trial  which  had  taken 
place  before  them,  the  order  of  imprisonment  being  signed  out  of 
court  some  days  after  the  termination  of  the  trial  and  under  circum- 
stances indicating  malice.     Gauvin  v.  Moore,  7  Mont.  S.  C.  376. 

The  court  will  in  general  grant  a  criminal  information  against 
justices  for  any  gross  act  of  oppression  committed  by  them  in  the 
exercise  or  pretended  exercise  of  their  duties  as  justices,  and 
whenever  there  can  be  shown  any  vindictive  or  corrupt  motive. 
See  R.  V.  Cozens,  2  Doug.  426  ;  R.  v.  Somersetshire,  1  D.  &  R.  442. 
The  misconduct  must  have  arisen  in  connection  with  his  public 
duties.      R.  v.  Arrowsmith,  2  Dowl.  N.  S.  704.      And  where  a 
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criminal  information  is  applied  for  against  a  magistrate  for 
improperly  convicting  a  person  of  an  offence  the  court  will  not  en- 
tertain the  motion,  however  had  the  conduct  of  the  magistrate  may 
appear,  unless  the  party  applying  make  oath  that  he  is  not  really 
guilty  of  the  offence  of  which  he  was  convicted.  K.  v.  Webster,  3 
T.  R.  388.  And  indeed  in  all  cases  of  an  application  for  a 
criminal  information  against  a  magistrate  for  anything  done  by  him 
in  the  exercise  of  the  duties  of  his  office,  the  question  has  always 
been  not  whether  the  act  done  might,  upon  a  full  and  mature 
investigation,  be  found  strictly  right,  but  from  what  motive  it  had 
proceeded,  whether  from  a  dishonest,  oppressive  or  corrupt  motive, 
or  from  mistake  or  error,  in  the  former  case  alone  they  have 
become  the  objects  of  punishment.  R.  v.  Brown,  3  B.  &  Aid. 
432-4. 

It  is  to  be  observed  that  the  Code  does  not  prevent  the  prosecu- 
tion by  indictment  of  a  justice  of  the  peace  for  any  offence,  the 
commission  of  which  would  subject  him  to  indictment  at  the  time 
of  the  coming  into  force  of  this  Act,  s.  905. 

No  application  can  be  made  against  a  justice  for  anything  done 
in  the  execution  of  his  office  without  previous  notice.  R.  v.  Ilem- 
ing,  5  B.  &  A.  666.  The  justice  is  entitled  to  six  days'  notice  of 
motion  for  a  criminal  information.  R.  v.  Heustis,  1  James,  101  ; 
Re  Bustard  v.  Schofield,  4  0.  S.  11.  The  affidavit  in  support  of 
the  motion  should  not  be  entitled  in  a  suit  pending.     Ih. 

"Where  the  notice  is  to  answer  tbe  application  within  four  days 
after  the  service  of  the  notice,  it  will  not  suffice,  though  the  motioa 
is  not  actually  made  until  the  six  days  have  expired.  The  applica- 
tion must  not  (when  the  misconduct  occurs  before  the  term)  be 
made  so  late  in  the  term  that  the  magistrate  cannot  answer  it  the 
same  term,  because  the  pendency  of  such  a  motion  might  affect  his 
influence  as  magistrate  in  the  meantime.  R.  v.  Heustis,  1  James, 
101. 

Justices  of  the  peace  acting  judicially  in  a  proceeding  in  which 
they  have  power  to  fine  and  imprison,  are  judges  of  record,  and 
have  power  to  commit  to  prison  orally  without  warrant  for  con- 
tempt committed  in  the  face  of  the  court.    Armstrong  v.  McCaf- 
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frey,  1  Hannay,  517;  Ovens  v.  Taylor,  19  C.  P.  (Ont.)  53.  Thus  if 
the  justice  be  called  "  a  rascal  and  a  dirty  mean  dog,"  "  a  damned 
lousy  scoundrel,"  "  a  confounded  dog,"  etc.,  the  justice  has  a  right 
to  imprison  as  often  as  the  offence  is  committed.  B.  v.  Scott,  2 
U.  C.  L.  J.  N.  S.  323. 

But  if  the  decision  in  Young  v.  Saylor,  23  0.  B.  613  is  not 
reversed  on  appeal,  this  authority  must  be  understood  as  being 
confined  to  those  exercising  the  plenary  powers  conferred  by  s.  908 
of  the  Code.  And  the  fact  that  the  latter  section  expressly  grants 
special  powers  to  those  named  therein  seems  to  rebut  the  conclu- 
sion that  a  single  justice  of  the  peace  has  all  the  powers  of  a  police 
or  stipendiary  magistrate. 

In  the  case  referred  to  a  barrister  and  solicitor  while  acting  as 
counsel  for  certain  persons  charged  with  an  offence  before  a  justice 
of  the  peace  holding  court  under  the  "  Summary  Convictions  Act " 
\<ras  arrested  by  a  constable  by  the  order  of  the  justice,  and  without 
any  formal  adjudication  or  warrant  excluded  from  the  court  room 
and  imprisoned  for  an  alleged  contempt  and  for  disorderly  conduct 
in  court.  It  was  held,  in  an  action  against  the  justice  and  con- 
stable for  assault,  false  arrest,  and  imprisonment,  that  the  justice 
had  no  power  to  punish  summarily  for  contempt  in  the  face  of  the 
court,  at  any  rate  without  a  formal  adjudication  and  a  warrant 
setting  out  the  contempt  but  that  he  had  power  to  remove  persons 
who  by  disorderly  conduct  obstructed  or  interfered  with  the  busi- 
ness of  the  court. 

The  proper  exercise  of  the  privilege  of  counsel  in  examining 
witnesses  does  not  constitute  an  interruption  of  the  proceedings  so 
as  to  warrant  an  extrusion.  If  the  justice  had  issued  his  warrant, 
for  the  commitment  of  the  plaintiff  and  had  stated  in  it  sufficient 
grounds  for  his  commitment  the  court  would  not  review  the  facts 
alleged  therein  but  there  being  no  warrant  the  justice  was  bound  to 
establish  such  facts  as  would  justify  his  course.  Young  v.  Saylor, 
23  0.  B.  513. 

The  justice  in  this  case  did  not  come  within  the  description 
of  persons  to  whom  power  to  preserve  order  is  given  by  s.  908  of 
the  Code,  if  he  had,  the  case  would  have  been  otherwise. 
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The  justice  while  discharging  his  duty  has  power  to  protect  him- 
self from  insult  and  to  repress  disorder,  by  committing  for  contempt 
any  person  who  shall  violently  or  indirectly  interrupt  his  proceed- 
ings, and  the  justice  may,  upon  view  and  without  any  formal 
proceedings,  order  at  once  into  custody  any  person  obstructing  the 
course  of  justice,  or  he  may  commit  him  until  he  find  sureties  for 
the  peace.  But  the  justice  has  no  power  at  the  time  of  the  miscon- 
duct, much  less  on  the  next  day,  to  make  out  a  warrant  to  a  constable, 
and  to  commit  the  party  to  gaol  for  any  certain  time  by  way  of 
punishment  without  adjudging  him  formally  after  a  summons  to 
appear  for  hearing  to  such  punishment  on  account  of  his  contempt 
and  a  hearing  of  his  defence  and  making  a  minute  of  the  sentence. 
Jte  Clarke,  7  Q.  B.  (Ont.)  223  ;  see  also,  Jones  v.  Glasford,  R.  &  J. 
Dig.  1974. 

It  has  been  doubted  whether  a  justice  of  the  peace  executing  his 
duty  in  his  own  house,  and  not  presiding  in  any  court,  can  legally 
punish  for  a  contempt  committed  there.  McKenzie  v.  Mewburn, 
6  0.  S.  486.  But  8.  908  of  the  Code  expressly  gives  to  any  judge  of 
sessions  of  the  peace,  police  district  or  stipendiary  magistrate,  such 
and  the  like  powers  and  authority  to  preserve  order  in  said  courts, 
and  by  the  like  ways  and  means  as  now  by  law  are  or  may  be  exer- 
cised and  used  in  like  cases  and  for  the  like  purposes  by  any  court 
of  law  in  Canada;  or  by  the  judges  thereof  respectively  during  the 
sittings  thereof,  and  by  s.  909  in  all  cases  where  any  resistance  is 
offered  to  the  execution  of  any  summons,  warrant  of  execution,  or 
other  process  issued  by  him  the  due  execution  thereof  may  be  en- 
forced by  the  means  provided  by  the  law  for  enforcing  the  execution 
of  the  process  of  other  courts  in  like  cases. 

It  is  to  be  observed  that  s.  585  of  the  Code  gives  the  justice 
power  by  warrant  to  commit  for  contempt  any  person  refusing  to 
be  sworn  or  to  answer  such  questions  as  are  put  to  him,  or  refusing 
or  neglecting  to  produce  any  documents  or  to  sign  his  depositions. 

Justices  should  be  careful  not  to  abuse  their  ppsition;  and  by 
either  knowing  their  powers  or  in  ignorance  of  them  inflict  a  wrong 
upon  a  party  or  witness,  or  maliciously  punish  him  by  the  use  of 
insulting  and  improper  language.  Where  language  of  this  charac- 
ter is  used  without  any  legal  justification,  exemplary  damages  will 
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be  given  against  the  justice.  Cliasokl  v.  Machell,  25  Q.  B.  (Ont.) 
80;  affirmed  in  appeal,  20  Q.  B.  (Ont.)  422. 

A  magistrate  charged  with  the  preservation  of  the  peace  in  n 
city,  who  causes  the  mihtary  to  tire  upon  a  person,  whereby  the 
latter  is  wounded,  is  not  hable  in  an  action  of  damages  at  the  suit 
of  the  injured  party,  if  it  be  made  to  appear  that  thouj^h  there  was 
no  necessity  for  tlie  tiring,  yet  the  circumstances  were  such  that  a 
person  might  have  been  reasonably  mistaken  in  his  judgment  as  to 
the  necetjsity  for  such  firing.  Stevenson  v.  Wilson,  2  L.  C.  J.  254. 
In  this  case  the  lliot  Act  was  read  before  the  firing. 

An  action  for  damages  will  lie  against  any  person  who  in  the 
presence  of  the  magistrate,  and  while  the  court  is  sitting,  assaults 
any  of  the  parties  concerned,  or  accuses  such  party  of  crime  in  the 
tace  of  the  court.  See  Belanger  v.  Gravel,  1  L.  C.  L.  J.  98 ;  Gravel 
V,  Belanger,  3  L.  C.  L.  J.  61). 

An  action  will  not  lie  against  a  judge  for  anything  done  by  him 
in  his  judicial  capacity,  and  within  his  jurisdiction,  although  there 
may  be  an  improper  exercise  of  jurisdiction.  See  Dickerson  v. 
Fletcher,  Stuart,  276;  Gugy  v.' Kerr,  Stuart,  292  ;  Garner  v.  Cole- 
man, 19  C.  P.  (Ont.)  106  ;  Agnew  v.  Stewart,  21  Q.  B.  (Ont.)  306. 
And  from  the  opinion  of  the  court  in  Garner  v.  Coleman,  mrpra, 
and  Scott  v.  Stansfield,  L.  R.  3  Ex.  320 ;  18  L.  T.  N.  S.  572  ;  it 
would  seem  that  no  action  at  law  can  be  maintained  against  a  judge 
of  a  Court  of  Record  for  anything  done  in  his  judicial  capacity, 
though  there  is  malice  and  a  want  of  reasonable  and  probable 
cause.  The  court  do  not  say  that  the  judge  is  not  amenable  to 
punishment  by  impeachment  in  parliament,  but  seem  disposed  to 
protect  him  from  an  action  before  a  jury.  The  general  rule  is  that 
a  justice  like  other  judges  is  not  liable  for  any  mistake  or  error  of 
judgment,  or  for  anything  he  does  judicially  when  acting  within 
his  jurisdiction,  though  he  may  be  wrong,  '^rarnett  v.  Farrand,  6 
B.  &  C.  611  ;  Mills  v.  Collett,  6  Bi-g.  ^  ;  Ru^  ..  Page,  27  L.  C.  J. 
11. 

Where  a  juStice  of  the  peace  .  judicially  ii  .  matter  in  which 
by  law  he  has  jurisdiction,  and  ^  proc'  dings  appear  to  be  good 
upon  the  face  of  them,  no  action  will  lie  igainst  him  or  if  an  action 
be  brought,  the  proceedings  themselves  will  be  a  sutticient  iustili- 
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cation.  See  Brittain  v.  Kinnaird,  1  Brod.  &  B.  432  ;  Fawcett  v. 
Fowles,  7  B.  &  C.  391.  If,  therefore,  an  action  of  trespass  be 
brought  against  magistrates  for  convicting  a  person  and  causing 
him  to  be  imprisoned  in  a  case  where  the  magistrate  had  jurisdic- 
tion, the  plaintiff  must  be  non-suited  if  a  valid  and  subsisting 
conviction  l)e  adduced  and  proved.  Stamp  v.  Sweetland,  14  L.  J. 
M.  C.  184 ;  Mould  v.  Williams,  5  Q.  B.  469  ;  or,  if  the  conviction 
has  been  quashed,  then  case,  not  trespass,  is  the  form  of  action 
that  ought  to  be  adopted.  Baylis  v.  Strickland,  1  Man.  &  Gr.  59. 
All  this  is  now  fully  declared  in  Ontario,  by  the  K.  S.  c,  73. 

What  we  have  hitherto  been  considering  have  been  actions 
against  justices  for  something  done  by  them  in  their  judicial 
character.  For  what  they  do  in  their  ministerial  character  with- 
out reference  to  their  judicial  authority,  their  power  of  justifying 
will  depend  in  a  great  measure  upon  the  legality  of  the  proceed- 
ings upon  which  these  actfl  are  founded.  See  Weaver  v.  Price,  3 
B.  &  Ad.  409.  Thus,  if  the  justice  exceeds  the  authority  the  law 
gives  him  in  his  ministerial  acts,  he  thereby  subjects  himself  to  an 
action  as  if  he  commit  a  prisoner  for  re-examination  for  an  un- 
reasonable time,  although  he  do  so  from  no  improper  motive,  he 
is  liable  to  an  action  for  false  imprisonment.  Davis  v.  Capper,  10 
B.  &  C.  28.  So  if  he  commit  a  man  for  a  supposed  crime  where 
there  has  in  fact  been  no  accusation  against  him,  he  is  liable  to  an 
action  of  trespass  for  false  imprisonment,  Morgan  v.  Hughes,  2 
T.  E.  225  ;  but  if  he  commit  him  for  a  reasonable  time,  although 
the  statute  under  which  he  is  acting  gives  him  no  authority  to  do 
so,  he  is  not  liable  to  an  action,  for  authority  so  to  commit  is  given 
to  justices.  Gelan  v.  Hall,  27  L.  J.  M.  C.  78;  Haylock  v.  Sparke, 
4  E.  &  B.  471 ;  Linford  v.  Fitzroy,  13  Q.  B.  240. 

When  property  or  title  is  in  question,  the  jurisdiction  of 
justices  of  the  peace  to  hear  and  determine  in  a  summary  man- 
ner is  ousted,  and  when  a  bona  fide  claim  is  made,  the  justices 
have  no  jurisdiction  and  ought  not  to  convict.  R.  v.  Cridland,  7 
JE.  &  B.  853.  It  is  not  sufficient  to  take  away  their  jurisdiction 
that  the  defendant  bona  fide  believed  that  he  had  a  right,  it  is  for 
the  justices  to  decide,  if  the  claim  of  right  is  fair  and  reasonable, 
And  if  they  hold  that  it  is  not,  they  are  bound  to  go  on  and  decide 
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the  case,  E.  v.  Musset,  26  L.  T.  N.  8.  429,  but  if  the  matter  ia 
doubtful,  it  will  be  enough  to  stop  their  proceedings,  and  they  can- 
not give  themselves  jurisdiction  by  a  false  decision.  E.  v.  Nunnely^ 
E.  B.  &  E.  852.  When  in  order  to  constitute  an  offence  there  must 
be  a  men8  rea  or  criminal  intention,  an  honest  claim  of  right,  how- 
ever absurd,  will  frustrate  a  summary  conviction  ;  but  where  the 
absence  of  mens  rea  is  not  necessarily  a  defence,  the  ^  erson  who 
sets  up  a  claim  of  right  must  show  some  ground  for  its  assertion,, 
and  if  he  fails  to  do  so,  is  liable  to  be  convicted  of  the  offence 
charged  against  him.     Watkins  v.  Major,  L.  R.  10  C.  P.  662. 

The  jurisdiction  of  the  justice  is  not  ousted  by  the  mere  bona 
fide  belief  of  the  person  offending  that  his  act  was  legal.  White  v. 
Feast,  L.  R.  7  Q.  B.  351. 

A  bona  fide  claim  of  right  which  cannot  exist  in  law  will  noj; 
oust  the  justices  jurisdiction.  Hargreaves  v.  Diddams,  L.  B.  IQ 
Q.  B.  582. 

The  jurisdiction  is  not  ousted  where  the  justices  have  power  by 
statute  to  determine  the  right  to  which  the  claim  is  made.  R. 
v.  Young,  52  L.  J.  M.  C.  55  ;  See  also  Reece  v.  Miller,  8  Q.  B.  D. 
626. 

If  the  justices  believe  there  is  a  bona  fide  question  of  title  they 
have  no  jurisdiction.     Legg  v.  Pardoe,  9  C.  B.  N.  S.  289. 

The  mere  assertion  by  the  defendant  of  a  general  right,  though 
he  really  believes  it  does  not  oust  the  jurisdiction,  such  a  claim  as 
would  be  a  defence  to  an  action  o'  trespass,  not  being  shewn. 
Leatt  V.  Vine,  8  L.  T.  R.  N.  S.  581.  It  seems  that  there  must 
be  some  co)<^ur  for  the  claim  of  title,  and  the  title  must  be  claimed 
to  be  in  t  a  .  party  charged,  and  not  in  a  third  person.  Ex  parte 
Cayen,  17  L.  C.  J.  14  ;  Cornwell  v.  Sanders,  3  B.  &  S.  206  ;  Rees 
V.  bavies,  8  C.  B.  N.  S.  56. 

If,  in  an  action  of  trespass  to  land  tried  before  a  justice  of  the 
peace,  the  defendant  sets  up  title  and  offers  a  deed  in  evidence, 
and  the  plaintiff  also  gives  evidence  of  deeds  and  of  h.  title  arising 
by  estoppel  on  which  the  justice  undertakes  to  decide,  the  title  is 
bona  fide  in  question  and  the  justice  has  no  jurisdiction.  R.  v.. 
Harshman,  1  Pugsley,  346. 
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The  magistrate's  jurisdiction  is  only  to  enquire  into  the  good 
faith  of  the  parties  alleging  title.  The  defenrlant  was  convicted 
under  a  statute  which  provided  that  nothing  in  the  Act  contained 
should  extend  to  any  case  where  the  party  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  act  com- 
plained of,  and  it  appeared  in  the  evidence  before  the  magistrate 
that  there  was  a  dispute  between  the  parties  as  to  the  ownership. 
The  court  held  that  the  title  to  land  came  in  question,  and  that 
the  defendant  had  been  improperly  convicted,  even  though  the 
magistrate  did  not  believe  that  the  defendant  had  a  title.  R.  v. 
Davidson,  45  Q.  B.  (Ont.)  91.  In  a  prosecution  under  the  R.  S.  C. 
c.  168,  s.  24;  s.  508  of  the  Code  for  an  injury  to  growing  trees 
to  the  amount  of  twenty- ^ve  cents,  the  defendant  set  up  and  proved 
a  bona  fide  claim  of  title,  ztnd  the  court  held  that  the  jurisdiction  of 
the  justice  was  ousted.    E.  v.  O'Brien,  5  Q.  L,  R.  161. 

But  where  I'ue  defendants  were  summoned  for  trespass  upon  a 
fishery,  and  they  gave  evidence  of  long  user  and  claimed  a  right  to 
fish  therein  and  offered  security  for  costs  in  case  the  plaintiff 
would  institute  a  civil  action,  it  was  held  that  this  was  such  a  bo7i(t 
fide  claim  of  title  as  ousted  the  jurisdiction  of  the  magistrates.  B. 
V.  Magistrate,  Bally  Castle,  9  L.  T.  R.  N.  S.  88.  And  where  the 
defendant  shewed  that  he  had  fished  for  many  years  without  inter- 
ruption, and  no  prosecution  had  been  instituted  against  anyone 
for  so  doing,  it  was  held  that  there  was  reasonable  evidence  to 
shew  that  the  question  of  title  raised  by  the  defendant  was  bona  fide 
and  that  therefore  the  justice  had  no  jurisdiction.  R.  v.  Simpson, 
4  B.  &  S.  301. 

Belief  of  a  right  to  do  the  act  is  not  a  defence  to  rioters  who 
unlawfully  and  with  force  damage  any  buildings.     Code,  s.  86. 

Under  s.  842,  s-s.  8,  no  justice  shall  hear  and  determine  any 
case  of  assault  and  battery  on  which  any  question  arises  as  to  the 
title  to  any  lands,  tenements,  hereditaments  or  any  interest  therein 
or  accruing  therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or 
any  execution  under  the  process  of  any  court  of  justice. 

The  offence  of  wilfully  commiting  damage,  injury  or  spoil  to 
any  real  or  personal  property  cannot  be  committed  if  the  person 
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acted  under  a  fair  and  reasonable  supposition  that  he  had  a  right 
to  do  the  act  complained  of.     Code  s.  511,  s-s.  2  (a). 

Everyone  who  is  in  peaceable  possession  of  any  moveable  property 
or  tbinj4  under  a  clfvim  of  right,  and  every  one  acting  under  his 
authority  is  protected  from  criminal  responsibility  for  defending 
such  possession  even  against  a  person  entitled  by  law  to  the  pos- 
session of  such  property  or  thing  if  he  uses  no  more  force  than  is 
necessary.  Code,  s.  49.  But  the  case  is  otherwise  if  the  person  in 
peaceable  possession  of  the  property,  &e.,  neither  claims  right 
thereto  nor  acts  under  the  authority  of  a  person  claiming  right 
thereto.     Code,  s.  50;  see  also  ss.  51,  52,  53  and  54. 

The  prisoner  was  charged  before  justices  with  receiving  stolen 
goods,  namely  one  bedstead,  knowing  the  same  to  be  stolen. 
The  prisoner  claimed  to  be  the  owner  of  the  property,  but  was 
found  guilty  by  the  justices  and  in  consideration  that  he  would 
not  be  sent  to  gaol  assented  to  the  following  agreement. 

"  Memo,  conviction  made. 

Defendant  to  be  discharged  from  conviction  on  restitution 
of  the  bedstead  .  in  48  hours  and  on  payment  of  costs  of 
court  and  $50  damages  to  the  prosecutor  within  fifteen  days, 
no  appeal  or  proceedings  to  be  taken  against  this  conviction. 

A.  G.  H.  J.  P.  A.  D.  L.  {prisoner):' 

On  au  application  for  a  certiorari  it  was  held  that  the  court  would 
look  at  the  depositions  to  ascertain  whether  there  was  a  criminal 
offence  committed,  and  here  there  was  a  bona  fide  c\a,im  of  title  in 
the  prisoner  which  ehould  have  ousted  the  jurisdiction  of  the 
justices.  The  court  held  that  the  agreement  was  not  binding  on 
the  prisoner  even  after  part  performance.  There  was  no  valid 
consideration  for  such  an  agreement  and  it  was  illegal  and  void 
and  the  action  of  the  justice  was  an  abuse  of  the  process  provided 
by  the  criminal  law.  E.  v.  Lacoursiere,  3  W.  L.  T.  33, 
affirmed  in  appeal  ;  lb.  132,  8  M.  R.  302. 

In  Ontario,  R.  S.  c.  73,  s.  6,  provides  that  in  any  case  where  a 
justice  of  the  peace  refuses  to  do  any  act  relating  to  the  duties  of 
his  oftice,  an  application  may  be  made  to  a  judge  for  an  order  com- 
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pelling  him  to  do  the  act.  The  proper  course  where  justices 
refuse  without  good  cause  to  act,  according  to  the  duties  of  their 
office  is  to  proceed  under  this  Act.  Re  Delaney  v.  McNabb,  21 
C.  P.  (Out.)  563. 

The  application  of  this  section  is  not  confined  to  cases  where  the 
justice  requires  protection  in  re8i)ect  to  tJie  act  he  is  called  upon  to 
do.  R.  V.  Biron,  14  Q.  B.  D.  474  ;  R.  v.  Percy,  L.  h.  9  Q.  B.  64, 
not  followed. 

Application  was  made  to  the  court  for  a  writ  of  mandamus  to 
compel  two  justices  of  the  peace  for  the  County  of  Cumberland,  to 
issue  a  warrant  against  defendant  for  a  violation  of  the  "  Canada 
Temperance  Act."  The  justices  had  declined  to  issue  a  warrant 
on  the  ground  that  the  notice  to  the  secretary  of  state,  referred  to 
in  sections  5  and  6  of  the  Act,  and  required  to  be  filed  "  in  the 
office  of  the  Sheriff  or  Registrar  of  Deeds  of  or  in  the  county," 
was  not  regularly  filed,  there  being  two  Registrars  of  Deeds  in  the 
County  of  Cumberland,  and  the  notice  having  been  deposited  only 
with  one  as  a  consequence  of  which  the  justices  considered  that 
the  subsequent  proceedings  were  irregular  and  that  the  Act,  was 
not  in  force  in  the  county.  The  proclamation  having  issued,  and 
the  election  having  taken  place  and  resulted  in  the  adoption  of  the 
Act,  the  court  held  that  the  provisions  of  the  Act  as  to  filing  notice 
were  directory,  and  that  the  mandamus  must  issue.  At  all  events, 
it  was  not  open  to  the  justices  to  question  the  regularity  of  the  pre- 
liminary proceedings.     R.  v.  Hicks,  19  N.  S.  R.  89. 

A.  mandamus  will  not  be  granted  to  interfere  with  the  discre- 
tion of  a  magistrate  who  has  refused  to  issue  a  summons  for  per- 
jury on  an  information  setting  forth  facts  on  which  no  jury  would 
convict.     Ex  parte  Reid,  49  J.  P.  600. 

A  writ  of  prohibition  may  be  issued  to  a  justice  of  the  peace  to 
prohibit  him  from  exercising  a  jurisdiction  which  he  does  not 
possess.  Justices  of  the  peace  have  not  now  and  never  had  juris- 
diction by  the  criminal  procedure  to  hear  charges  of  a  criminal 
nature  against  corporations.  Although  the  word  "  person"  in  the 
R.  S.  C.  c.  1,  s.  7,  s-8.  22  means  corporation  for  certain  purposes 
it  does  not  include  corporations  in  cases  where  a  justice  of  the 


w 


42 


MAGISTRATES  MAJIUAL. 


peace  is  attempting  to  exercise  criminal  jurisdiction.  A  justice  of 
the  peace  cannot  compel  a  corporation  to  appear  before  him  nor 
can  be  bind  tbem  over  to  appear  and  answer  to  an  indictment,  an^ 
he  has  no  jurisdiction  to  bind  over  the  prosecutor  or  person  who 
intends  to  present  an  indictment  against  them.  Re  Chapman,  Id 
0.  E.  33 ;  see  also  K.  v.  Brown,  16  0.  R.  41-46. 

By  s.  635  of  the  Code  the  procedure  is  by  presenting  an  indict- 
ment before  the  grand  jury. 
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PART  XLIV. 

COMPELLING  APPEARANCE  OF  ACCUSED  BEFORE  JUSTICE 
—PRELIMINARY  INQUIRIES. 

9>13«  For  the  purposes  of  this  Act,  the  following  provisions  shall  have  effect 
with  respect  to  the  jurisdiction  of  justices : 

(a)  Where  the  offence  is  committed  in  any  water,  tidal  or  other,  between  two 
or  more  magisterial  jurisdictions,  such  offence  may  be  considered  as  having  been 
committed  in  either  of  such  jurisdictions  ; 

(b)  Where  the  offence  is  committed  on  the  boundary  of  two  or  more  magis- 
terial jurisdictions,  or  within  the  distance  of  live  hundred  yards  from  any  such 
boundary,  or  is  begun  within  one  magisterial  jurisdiction  and  completed  within 
another,  such  offence  may  be  considered  as  having  been  committed  in  any  one  of 
such  jurisdictions ; 

(c)  Where  the  offence  is  committed  on  or  in  respect  to  a  mail,  or  a  person 
conveying  a  post  letter  bag,  post  letter  or  anything  sent  by  post,  or  on  any  person, 
or  in  respect  of  any  property,  in  or  upon  any  vehicle  employed  in  a  journey,  or  on 
board  any  vessel  employed  on  any  navigable  river,  canal  or  other  inland  naviga- 
tion, the  person  accused  shall  be  considered  as  having  committed  such  offence  in 
any  magisterial  jurisdiction  through  which  suoli  vehicle  or  vessel  passed  in  the 
course  of  the  journey  or  voyage  during  which  the  offence  was  committed :  and 
where  the  centre  or  other  part  of  the  road,  oi  any  navigable  river,  canal  or  other 
inland  navigation  along  which  the  vehicle  or  vessel  passed  in  the  course  of  such 
journey  or  voyage  is  the  boundary  of  two  or  more  magisterial  jurisdictions  the 
person  accused  of  having  committed  the  offence  may  be  considered  as  having 
committed  it  iu  any  one  of  such  jurisdictions. 

The  Code  takes  effect  on  the  first  day  of  July,  1893.     lb.  a.  2. 

The  provisions  of  the  Code  extend  to  and  are  in  force  in  the 
North  West  Territories  and  the  District  of  Keewatin,  except  in  so 
far  as  they  are  inconsistent  with  the  provisions  of  the  North 
West  Territories  Act  or  The  Keewatin  Act  and  the  amendments 
thereto. 

But  nothing  in  the  Code  shall  affect  any  of  the  laws  relating  to 
the  government  of  Her  Majesty's  land  or  naval  forces.  Code^ 
si  983.  "  ■ 

By  the  66  V.  c.  32,  amending  s-s.  2  of  s.  981  of  the  Code,  it  is. 
provided  that  the  provisions  of  this  Act  which  relate  to  procedure^ 
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shall  apply  to  all  prosecutions  commenced  on  or  after  the  day  upon 
which  this  Act  comes  into  force  in  relation  to  any  ofifence  whenso- 
ever committed.  The  proceedings  in  respect  of  any  prosecution 
commenced  before  the  said  date,  otherwise  than  under  the  Sum- 
mary Convictions  Act,  shall  up  to  the  time  of  committal  for  trial 
be  continued  as  if  this  Act  had  not  been  passed,  and  after  com- 
mittal for  trial  shall  be  subject  to  all  the  provisions  of  this  Act 
relating  to  procedure  so  far  as  the  same  are  applicable  thereto. 
The  proceedings  in  respect  of  any  prosecutions  commenced  before 
the  said  day  under  the  Summary  Convictions  Act,  shall  be  continued 
and  carried  on  as  if  this  Act  had  not  been  passed. 

See  8.  551  of  the  Codp  ?.l  to  the  time  within  which  prosecutions 
for  various  offences  must  be  commenced.  The  laying  of  the  infor- 
mation is  the  commencemenl  of  the  prosecution.     See  ante  p.  18. 

If  a  person  brought  up  under  that  part  of  the  Code  relating  to 
the  summary  trial  of  indictable  offences  s.  782,  elects  to  be  tried  by  a 
jury  in  a  case  in  which  his  consent  is  necessary  then  the  magistrate 
must  proceed  to  hold  a  preliminary  inquiry  as  provided  in  Parts 
XLIV.  and  XLV.  and  if  the  person  charged  is  committed  for  trial 
shall  state  in  the  warrant  of  committal  the  fact  of  such  election 
having  been  made,  s.  792.  See  ss.  804-805  and  808  of  the  Code  as 
to  the  extent  to  which  the  provisions  of  this  Act  relating  to  preli- 
minary inquiries  before  justices  and  particularly  ss.  586  and  587 
apply  to  the  case  of  a  summary  trial  under  s.  783  and  the  following 
sections.  Under  that  part  of  the  Code  relating  to  the  trial  of  juvenile 
offenders  for  indictable  offences  (s.  809)  if  the  person  charged 
objects  to  a  trial  by  the  justices,  or  if  they  are  of  opinion  before  the 
person  charged  has  made  his  defence  that  the  charge  is  from  any 
circumstance  a  fit  subject  for  prosecution  by  indictment,  or  if  the 
person  charged  objects  to  the  case  being  summarily  disposed  o^ 
then  the  justices  must  proceed  to  hold  a  preliminary  inquiry  only 
under  the  provisions  of  Parts  XLIV.  and  XLV.  See  ss.  81 3-814.  And 
the  provisions  of  these  Parts  relating  to  compelling  the  appearance 
of  the  accused,  the  attendance  of  witnesses  and  the  taking  of  evi- 
dence shall  so  far  as  the  same  are  applicable  apply  to  all  proceedings 
ior  the  purposes  of  summary  conviction.     See  Code,  s.  843. 
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But  when  a  warrant  is  issued  in  the  first  instance,  the  justice 
issuing  it  shall  furnish  a  copy  or  copies  and  cause  a  copy  to  be 
served  on  the  person  arrested  at  the  time  of  such  arrest.  Code  s.  843. 

After  the  commencement  of  this  Act  no  civil  remedy  for  any 
act  or  omission  shall  be  suspended  or  affected  by.  reason  that  such 
act  or  omission  amounts  to  a  criminal  offence.  Code  s.  534.  The 
distinction  between  felony  and  misdemeanour  shall  be  abolished, 
and  proceedings  in  respect  of  all  indictable  offences  (except  so  far 
as  they  are  herein  varied)  shall  be  conducted  in  the  same  manner. 
Code  s.  535.  The  word  "  herein  "  refers  to  the  whole  Act.  See 
R.  S.  C.  c,  1,  8.  7,  s-8.  5.  Every  Act  shall  be  hereafter  read  and 
construed  as  if  any  offence  for  which  the  offender  may  be  prose- 
cuted by  indictment  (howsoevor  such  offence  may  be  therein 
described  or  referred  to)  were  described  or  referred  to  as  an 
"  indictable  offence,"  and  as  if  any  offence  punishable  on  summary 
conviction  were  described  or  referred  to  as  an  *'  offence,"  and  all 
provisions  of  this  Act  relating  to  "indictable  offences"  or  "offences" 
(as  the  case  may  be)  shall  apply  to  every  such  offence. 

Every  commission,  proclamation,  warrant,  or  other  document 
relating  to  criminal  procedure  in  which  offences  which  are  indict- 
able offences  or  offences  (as  the  case  may  be)  as  defined  by  this  Act 
are  described  or  referred  to  by  any  names  whatsoever  shall  be 
hereafter  read  and  construed  as  if  such  offences  were  therein  des- 
cribed and  referred  to  as  indictable  offences  or  offences  (as  the  case 
may  be).     Code,  s.  536. 

Every  court  of  criminal  jurisdiction  in  Canada  is,  subject  to  the 
provisions  of  Part  XLIL,  competent  to  try  all  offences  wherever 
committed,  if  the  accused  is  found  or  apprehended  or  is  in  custody 
within  the  jurisdiction  of  such  court,  or  if  he  has  been  committed 
for  trial  to  such  court  or  ordered  to  be  tried  before  such  court,  or 
before  any  other  court  the  jurisdiction  of  which  has  by  lawful 
authority  been  transferred  to  such  first  mentioned  court  under  any 
Act  for  the  time  being  in  force  :  Provided  that  nothing  in  this  Act 
authorizes  any  court  in  one  province  of  Canada  to  try  any  person 
for  any  offence  committed  entirely  in  another  province,  except  in 
the  following  case : 
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2.  Every  proprietor,  publisher,  editor  or  other  person  charged 
with  the  publication  in  a  newspaper  of  any  defamatory  libel,  shall 
be  dealt  with,  indicted,  tried  and  punished  in  the  province  in  which 
he  resides,  or  in  which  such  newspaper  is  printed.     Code,  s.  640. 

The  words  **  wherever  committed  "  in  this  section  do  not  giv6 
jurisdiction  over  an  offence  committed  outside  of  Canada.  See 
MacLeod  v.  Attorney-General,  17  Cox,  841. 

Part  XLII.  refers  to  the  jurisdiction  of  the  court  of  general  or 
quarter  sessions  of  the  peace.  This  section  to  a  large  extent 
abolishes  the  old  law  of  venue. 

Under  s.  553  of  the  Code,  where  the  blow  is  given  in  one  county 
and  the  death  takes  place  in  another,  the  trial  may  be  in  either  of 
these  counties.     1  Russ.  573. 

The  prisoner  was  convicted  at  Quebec  of  manslaughter.  He 
and  the  deceased  were  serving  on  board  a  British  ship,  and  the 
latter  died  in  the  District  of  Kamouraska,  where  the  ship  was  load- 
ing, from  injuries  inflicted  by  the  prisoner  on  board  the  ship  on 
the  high  seas.  The  court  held  that  as  the  prisoner  had  been  hurt 
upon  the  sea,  and  the  death  happened  in  another  district,  he  should 
have  been  tried  there  and  not  in  the  District  of  Quebec.  R.  v. 
Moore,  8  Q.  L.  R.  9. 

As  to  venue  in  British  Columbia  prior  to  the  Code,  see  Mallot  v. 
R.,  2  B.  C.  R.  212 ;  Sproule  v.  R.,  lb.  219. 

Under  the  "Animal  Contagious  Diseases  Act"  (R.  S.  C.  c.  69, 
8.  45),  every  offence  against  the  Act  shall,  for  the  purpose  of  pro- 
ceedings thereunder,  be  deemed  to  have  been  committed  either  in 
the  place  in  which  the  same  actually  was  committed  or  in  any 
place  in  which  the  person  charged  or  complained  against  happens 
to  be. 

Under  the  Act  respecting  discipline  on  Canadian  Government 
vessels  (R.  S.  C.  c.  71,  s.  14),  any  justice  of  the  peace  for  the 
county  or  district  in  which  is  situated  the  port  where  the  vessel  on 
board  of  which  the  offence  has  been  committed  touches  next  after 
the  time  of  its  commission,  shall  have  jurisdiction  over  the  offence. 
Any  person  charged  with  any  felony  or  misdemeanor  under  the 
*'  Wrecks  and  Salvage  Act"  may  be  indicted  and  prosecuted  in  any 
county  or  district.     R.  S.  C.  c.  81,  s.  38. 
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Any  offence  against  the  provisions  of  the  "  Fisheries  Act  "  com- 
mitted in  upon  or  near  any  waters  forming  the  boundary  between 
different  counties  or  districts  or  fishery  districts  may  be  prosecuted 
Lte^ore  any  justice  of  the  peace  in  either  of  such  counties  or  districts. 
E.  S.  C.  c.  95,  8.  17,  s-s.  8. 

Under  the  Imperial  Act,  6  &  7  Vic.  c.  84,  if  any  person  charged 
with  having  committed  any  offence  in  any  part  of  Her  Majesty's 
doiiaihions,  whether  or  not  within  the  United  Kingdom,  and 
againsii  whom  a  warrant  is  issued  by  any  person  having  lawful 
authority  to  issue  the  same,  shall  be  in  any  other  part  of  Her 
Majesty's  dominions,  not  forming  part  of  such  United  Kingdom,  a 
judge  of  the  Superior  Court  of  Law  where  the  offender  is,  may 
indorse  his  name  on  the  warrant  and  authorize  the  arrest  of  the 
accused.  After  the  arrest  of  the  accused,  any  person  authorized 
to  examine  and  commit  (Offenders  for  trial,  may,  upon  the  same 
evidence  as  if  the  offence  was  committed  here,  send  the  accused  to 
prison  to  remain  until  he  can  be  sent  back.  The  prisoner  was 
arrested  in  Toronto  upon  information  contained  in  a  telegram  from 
England  charging  him  with  having  committed  a  felony  in  that 
country  and  stating  that  a  warrant  had  been  issued  there  for  his 
arrest,  it  was  held  that  the  prisoner  could  not,  under  the  Act, 
legally  be  arrested  or  detained  here  for  an  offence  committed  out  of 
Canada  unless  upon  a  warrant  issued  where  the  offence  was  com- 
mitted and  endorsed  by  a  judge  of  a  Superior  Court  in  this  country, 
and  the  warrant  must  disclose  a  felony  according  to  the  law  of  this 
country.    E.  v.  McHolme,  8  P.  R.  (Ont.)  452. 

The  11  Geo.  H.  c.  19,  against  tlie  fraudulent  removal  of  goods 
by  tenants  empowers  the  landlord  to  exhibit  a  complaint  before 
two  justices  of  the  county,  etc.,  "residing  near  the  place  whence 
such  goods  were  removed  or  near  the  place  where  the  same  are 
found."  Under  these  words  it  has  been  held  that  if  the  goods  be 
removed  out  of  one  county  into  another  the  complaint  may  be 
made  to  two  justices  of  the  latter  county.  R.  v.  Morgan,  Cald, 
158. 

There  is  no  doubt  that  a  statute  may  empower  a  justice  to  act 
beyond  the  limits  of  his  jurisdiction  as  assigned  by  his  commission. 
Thus  under  s.  5  of  the  R.  S.  C.  c.  149,  respecting  the  seizure  of 
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arms  kept  for  dangerous  purposes,  all  justices  of  the  peace  for  any 
district,  county,  or  place  in  Canada,  have  concurrent  jurisdiction 
as  justices  of  the  peace  with  the  justices  of  any  other  district, 
county,  or  place,  in  all  cases  as  to  carrying  into  execution  the  pro- 
visions of  the  Act  as  fully  and  effectually  as  if  each  of  such  justices 
was  in  the  commission  of  the  peace  for  such  other  district,  county 
or  place. 

354.  Every  justice  may  issue  a  warrant  or  summons  as  hereinafter  men. 
tioned  to  compol  the  attendance  of  an  accused  person  before  him,  for  the  purpose  of 
preliminary  inquiry  in  any  of  the  followiiif^  cases  : 

((()  If  such  person  is  accused  of  havinj,'  committed  in  any  place  whatever  an 
indictable  offence  triable  in  the  province  in  which  Huch  justice  resides,  and  is,  or  is 
suspected  to  be,  within  the  limits  over  which  such  justice  has  jurisdiction,  or 
resides  or  is  suspected  to  reside  within  such  limits ; 

(h)  If  such  person,  wherever  ho  may  be,  is  accused  of  having  committed  an 
indictable  offence  within  such  limits  ; 

(c)  If  such  person  is  alleged  to  have  anywhere  unlawfully  received  property 
which  was  unlawfully  obtained  within  such  limits  ; 

id)  If  such  person  has  in  his  possession,  within  such  limits,  any  stolen 
property. 

The  wordsi  "  in  any  place  whatever  "  in  s-s.  (a)  are  new.  Under 
8.  80  of  the  R.  S.  C.  c.  174,  it  was  necessary  that  the  offender 
should  have  comraitted  the  offence  within  the  limits  of  the  justices 
jurisdiction,  or  that  he  should  reside  or  be  within  such  limits. 

The  object  of  the  last  line  in  s-s.  (a)  is  not  clear.  It  would  seem 
to  be  covered  by  the  lirst  four  lines  of  the  sub-section. 

The  words  "  being  within  the  jurisdiction  of  such  justice,"  in 
s.  13  of  the  Pi.  S.  C.  c.  178,  were  interpreted  to  refer  to  the  time 
when  the  offence  or  act  was  committed  and  not  to  the  time  when 
the  information  was  laid.  Therefore  a  conviction  could  not  be 
quashed  on  the  ground  that  the  defendant  left  the  jurisdiction  after 
the  offence  was  committed  and  was  not  within  it  when  the  informa- 
tion was  laid.     R.  v.  Bachelor,  15  0.  R.  641. 

But  the  clause  now  under  consideration  contemplates  the  com- 
mission of  an  offence  either  within  or  without  the  jurisdiction  of 
the  justice. 

In  certain  cases  the  consent  of  the  attorney-general  is  necessary 
before  a  person   shall  be  prosecuted.    Thus  the  offences  (1)  of 
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unlawfully  obtaining  and  communicating  official  information;  (2)  of 
judicial  corruption  ;  (3)  of  making  or  having  explosive  substances ; 
(4)  of  criminal  breach  of  trust  by  a  trustee  ;  (5)  of  concealing  deeds 
and  encumbrances  and  (6)  of  uttering  defaced  coin,  all  require  the 
consent  of  the  Attorney-General.  Code,  ss.  543,  544,  545,  547,  548, 
549. 

And  no  one  can  be  prosecuted  for  any  ofifence  under  s.  256  or 
257  without  the  consent  of  the  minister  of  marine  and  fisheries. 
Code,  s.  546  amended  by  the  56  V.  c.  32. 

!i5li.  All  offences  committed  in  any  of  the  unorganized  tracts  of  country  in 
the  Province  of  Ontario,  including  lakes,  rivers  and  other  waters  therein,  not  em- 
braced within  the  limits  of  any  organized  county,  or  within  any  provisional  judicial 
district,  may  be  laid  and  charged  to  have  been  committed  and  may  be  inquired  of, 
tried  and  punished  within  any  county  of  such  province  ;  and  such  offences  shall  be 
within  the  jurisdiction  of  any  court  having  jurisdiction  over  offences  of  the  like 
nature  committed  within  the  limits  of  such  county,  before  which  court  such 
offences  may  be  prosecuted ;  and  such  court  shall  proceed  therein  to  trial,  judg- 
ment and  execution  or  other  punishment  for  such  offence,  in  the  same  manner  aa 
if  such  offence  had  been  committed  within  the  county  where  such  trial  is  had. 

2.  When  any  provisional  judicial  district  or  new  county  is  formed  and  estab- 
lished in  any  of  such  unorganized  tracts,  all  offences  committed  within  the  limits 
of  such  provisional  judicial  district  or  new  county,  shall  be  inquired  of,  tried  and 
punished  within  the  same,  in  like  manner  as  such  offences  would  have  been 
inquired  of,  tried  and  punished  if  this  section  had  not  been  passed. 

3.  Any  person  accused  or  convicted  of  any  offence  in  any  such  provisional 
district  may  be  committed  to  any  common  gaol  in  the  Province  of  Ontario ;  and 
the  constable  or  other  officer  having  charge  of  such  person  and  intrusted  with  his 
conveyance  to  any  such  common  gaol,  may  pass  through  any  county  in  such 
province  with'such  person  in  his  custody  ;  and  the  keeper  of  the  common  gaol  of 
any  county  in  such  province  in  which  it  is  found  necessary  to  lodge  for  safe  keep- 
ing any  such  person  so  being  conveyed  through  such  county  in  custody,  shall' 
receive  such  person  and  safely  keep  and  detain  him  in  such  common  gaol  for  such 
period  as  is  reasonable  or  necessary  ;  and  the  keeper  of  any  common  gaol  in  such 
province,  to  which  any  such  person  is  committed  as  aforesaid,  shall  receive  suclt 
person  and  safely  keep  and  detain  him  in  such  common  gaol  under  his  custody 
until  discharged  in  due  course  of  law,  or  bailed  in  cases  in  which  bail  may  by  law 
ba  taken.    R  S.  C.  c.  174,  s.  14. 

336.  Whenever  any  offence  is  committed  in  the  district  of  Gasp6,  the 
offender,  if  committed  to  gaol  before  trial,  may  be  committed  to  the  common  gaol 
of  the  county  in  which  the  offence  was  committed,  or  may,  in  law,  be  deemed  to 
have  been  committed,  and  if  tried  before  the  Court  of  Queen's  Bench,  he  shall  be 
so  tried  at  the  sitting  of  such  court  held  in  the  county  to  the  gaol  of  which  he  has 
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been  committed,  and  if  imprisoned  in  the  common  |{aol  after  trial  lie  shall  be  so 
imprisoned  in  the  common  f{aol  of  the  county  in  which  he  has  been  tried.  U.  H.  C. 
c.  174,  s.  15. 

A  person  charged  with  a  crime  committed  in  one  division  of  a 
county  may  be  committed  for  trial  by  the  justices  acting  for  any 
other  division  of  the  same  county,  they  having  jurisdiction  through 
the  whole  county.     R.  v.  Beckley,  20  Q.  B.  D.  187. 

tmi.  The  preliminary  inquiry  may  be  held  either  by  one  justice  or  by  more 
justices  than  one :  Provided  that  if  the  accused  person  is  brought  before  any 
ju.stice  charj^ed  with  an  offence  committed  out  of  the  limits  of  the  jurisdiction  of 
such  justice,  such  justice  may,  after  hearing  both  sides,  order  the  accused  at  any 
Bta;{e  of  the  inquiry  to  be  taken  by  a  constable  before  some  justice  havinf^  juris- 
diction in  the  place  where  the  offence  was  committed.  The  justice  so  ordering 
ahall  give  a  warrant  fov  that  purpose  to  a  constable,  which  may  be  in  the  form  A 
in  schedule  one  hereto,  or  to  the  like  effect,  and  shall  deliver  to  such  constable  the 
information,  depositions  and  recognizances  if  any  taken  under  the  provisions  of 
this  Act,  to  be  delivered  to  the  justice  before  whom  the  accused  person  is  to  be 
taken,  and  such  depositions  and  recognizances  shall  be  treated  to  all  intents  as  if 
they  bad  been  taken  by  the  last-mentioned  justice. 

2.  Upon  the  constable  delivering  to  the  justice  the  warrant,  information,  if 
any,  depositions  and  recognizances,  and  proving  on  oath  or  affirmation,  the  hand- 
writing of  the  justice  who  has  subscribed  the  same,  such  justice,  before  whom  the 
accused  is  produced,  shall  thereupon  furnish  such  constable  with  a  receipt  or 
certificate  in  the  form  B  in  schedule  one  hereto,  of  his  having  received  from  him 
the  body  of  the  accused,  together  with  the  warrant,  information,  if  any,  deposi- 
tions and  recognizances,  and  of  his  having  proved  to  him,  upon  oath  or  affirmation, 
the  handwriting  of  the  justice  who  issued  the  warrant. 

4.  If  such  justice  does  not  commit  the  accused  for  trial,  or  hold  him  to  bail, 
the  recognizances  taken  before  the  first  mentioned  justice  shall  be  void. 

This  section  embodies  the  provisions  of  ss.  86  to  91  of  the 
R.  S.  C.  c.  174. 

The  preliminary  inquiry  referred  to  in  s;  792  of  the  Code  can 
be  held  only  by  a  person  who  answers  to  the  description  of  a 
" magistrate"  as  defined  by  8.-782. 

Although  under  this  section  the  justice  may  send  the  accused 
to  the  place  where  the  offence  was  committed,  it  does  not  appear 
to  be  obligatory  upon  him  to  do  so.  And  in  view  of  the  provisions 
of  8.  640  of  the  Code,  ante  p.  45-6,  giving  jurisdiction  to  any  court  in 
the  province  to  which  the  accused  has  been  committed  for  trial, 
it  seems  to  be  the  duty  of  the  justice  in  committing  for  trial  to 
consider  the  convenience  of  the  parties  and  witnesses  and  the  other 
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circumstances  which  influence  the  court  on  an  application  to  change 
the  venue. 

K«18.  Any  one  who,  upon  reasonable  or  probable  Rrounds,  believes  tliat  any 
person  has  committed  an  indictable  offence  ajjainst  this  Act  may  make  a  com- 
plaint or  lay  an  information  in  writing  and  under  oath  before  any  magistrate  or 
justice  of  the  peace  having  jurisdiction  to  issue  a  warrant  or  summons  aj^ainst 
Buch  accused  person  in  respect  of  such  offence. 

2.  Such  complaint  or  informu  on  may  be  in  the  form  C  in  schedule  one 
hereto,  or  to  the  like  effect. 

The  expressions  "  indictment  "  and  "  count "  respectively  in- 
cluile  information.  Code,  s.  3  (/).  And  under  s.  009  of  the  Code,  it 
shall  not  be  necessary  to  state  any  venue  in  the  body  of  any 
indictment  and  the  district,  county  or  place  named  in  the  margin 
thereof,  shall  be  the  venue  for  all  the  facts  stated  in  the  body  of 
the  indictment ;  but  if  local  description  is  required  such  local  des- 
crii'tion  shall  be  given  in  the  body  thereof.     H.  S.  C.  c.  174,  s.  104. 

The  form  (c)  of  information  given  in  schedule  one  to  this  Act 
does  not  show  how  the  particular  offence  is  to  be  described,  but  the 
description  necessary  in  indictments  will  suffice  as  "  indictment  " 
and  "  count "  respectively  include  information ;  see  R.  v.  Cavanagh, 
27  C.  P.  (Ont.)  537 ;  see  Code,  ss.  611-613  and  846  and  the  form 
FF  in  the  schedule. 

Section  609  of  the  Code  was  held  to  extend  to  the  inquisition  of 
a  coroner  which  need  not  show  in  the  body  the  place  where  the 
alleged  murder  was  committed.    R.  v.  Winegarner,  17  0.  R.  208. 

The  information  must  be  in  writing  and  under  oath  and  it  must 
set  forth  facts  disclosing  an  offence,  and  there  is  no  right  to  issue  a 
warrant  where  assuming  the  facts  sworn  to  be  true,  no  offence  is 
shown  ;  see  ex  parte  Boyce,  24  S.  C.  N.  B.  347. 

Without  an  information  properly  laid  a  justice  has  no  jurisdic- 
tion to  issue  a  warrant,  and  if  he  does  so  he  is  liable  in  trespass. 
Appleton  v.  Lepper,  20  C.  P.  (Ont.)  138 ;  see  R.  v.  Hughes,  L.  R. 
4  Q.  B.  D.  614. 

So  if  a  justice,  after  an  offender  is  brought  before  him  on  a 
warrant,  commits  him  for  trial  where  there  is  no  prosecutor,  no 
examination  of  witnesses  and  no  confession  of  guilt  under  the 
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statute,  he  is  liable  in  trespass.  Appleton  v.  Lepper,  20  C.  P» 
(Ont.)  138 ;  Connors  v.  Darling,  23  Q.  B.  (Ont.)  541. 

To  gis  ^  the  magistrate  jurisdiction  there  must  be  either  an 
information  for  a  criminal  offence  or  the  information  must  be 
waived  by  the  accused.  C  awford  v.  Beattie,  39  Q.  B.  (Ont.)  26  j 
Caudle  v.  Seymour,  1  Q.  B.  889;  R.  v.  Fletcher,  L.  T}.  1  C.  C.  R. 
320  ;  or  the  accused  must  be  in  the  presence  of  the  magistrate  and 
while  there  be  charged  with  the  offence  and  must  then  submit  to 
answer  it.     See  R.  v.  Hughes,  L.  R.  4  Q.  B.  b.  614. 

The  warrant  of  a  magistrate  is  only  prima  facie,  not  conclu- 
sive evidence  of  its  contents,  and  though  a  warrant  recites  the 
laying  of  an  information,  and  though  in  an  action  against  the 
magistrate  it  is  put  in  on  behalf  of  the  plaintiff,  still  the  recital  o' 
the  information  is  not  conclusive,  and  evidence  may  be  given  lo 
show  thttt  such  information  was  not  in  fact  laid.  Friel  v.  Ferguson, 
15  C.  P.  (Ont.)  584. 

Even  where  an  information  is  properly  laid,  if  llie  offence  is 
not  committed  within  the  limits  of  the  justice's  jurisdiction  the 
offender  must  reside  or  be  within  such  limits.    See  Code,  s.  554  [a). 

Or  it  must  appear  that  the  property  which  he  is  alleged  to  have 
anywhere  unlawfully  received  is  in  the  possession  of  the  offender, 
in  the  county  for  which  the  magistrate  acts  when  he  issues  his 
warrant.  See  McGregor  v.  Scarlett,  7  P.  R.  (Ont.)  20.  Code,  s. 
554  (c)  and  (^O- 

The  commission  of  an  offence  within  the  justice's  jurisdiction 
gives  him  authoritj',  on  an  information  properly  laid,  to  issue  his 
sumrrons  or  warrant,  though  the  offender  at  the  time  the  informa- 
tion is  laid  has  departed  from  the  county  or  place  in  which  IJie 
justice  acts.  See  Code,  s.  554  (/>).  In  case  of  fresh  pursuit  the 
offender  may  be  app"  jhended  at  any  place  in  an  adjoining  territo- 
rial division,  and  within  seven  miles  of  the  border  of  tho  first- 
mentioned  division.  See  Code,  s.  564.  In  other  cases  the  warrant 
may  be  backed  so  as  to  authorize  the  apprehension  of  the  offender 
ai  any  place  in  Canada  out  of  the  jurisdiction  of  the  justice  issuing 
the  warrant.     See  Code,  s.  565. 
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If  the  information  discloses  no  offence  in  law,  it  will  not  autho- 
rize the  issue  of  a  warrant  hy  a  magistrate  as  there  is  nothing  to 
found  his  jurisdiction.     Stephens  v.  Stephens,  24  C.  P.  (Ont.)  424. 

An  information  for  false  pretences  is  not  objectionable  for  not 
setting  out  the  false  pretences  with  which  the  defendant  is  charged, 
if  't  follows  the  form  in  which  an  indictment  for  the  same  offence 
r  ay  be  framed.  R.  v.  Richardson,  8  0.  R.  651.  In  any  case, 
s.  578  of  the  Code  would  cure  the  defect.    Ih. 

Where  the  prisoner  was  charged  with  an  intent  to  murder,  that 
prior  to  the  enactment  of  the  Code  meant  the  doing  of  some  act 
feloniously  and  of  malice  aforethought  and  the  information  was 
required  to  allege  that  the  act  was  done  with  such  intent.  R.  v. 
Bulmer,  33  L.  C.  J.  57.     See  now  ss.  227,  609,  611  of  the  Code. 

Informations  before  magistrates  must  be  taken  aa  nearly  as 
possible  in  the  hnguage  used  by  the  i-u,rty  complaining.  See 
Cohen  v.  Morgan,  6  D.  &  R.  8 ;  McNellis  v.  Garthshore,  2  C.  P. 
(Ont.)  464. 

It  is  highly  improper  for  a  magistrate  to  place  a  legal  construc- 
tion on  the  words  of  the  complainant  which  they  do  not  bear  out. 
For  instance,  if  the  statement  oi  the  complainant  shows  a  trespass 
only,  the  magistrate  should  not  construe  it  as  an  indictable  ofifence 
or  describe  it  as  such  in  the  information.  Rogers  v.  Hassard, 
2  A.  R.  507. 

If  by  reasonable  intendment  the  information  can  be  read  as 
disclosing  a  criminal  offence,  the  rule  is  so  to  read  it.  See  Law* 
renaon  v.  Hill,  10  Ir.  C.  L.  R.  177. 

An  info-i)  ".ion  charging  that  the  plaintiff  did  "  abstract  from 
the  table  in  the  house  of  John  Evans,  a  paper  being  a  valuable 
security  for  money,"  does  not  charge  an  indictable  ofifence.  Smith 
T.  Evans,  18  C.  P.  (Ont.)  60. 

An  information  that  "  the  said  Ellen  Kennedy  has  the  key  of  a 
house  in  her  posseasio^^,  the  property  of  the  complainant,  md 
would  not  give  it  up "  to  the  complainant's  agent,  contains 
nothing  which  by  reasonable  intendment  can  be  construed 
as  charging  criminality.     Lawrenson  v.  Hili,  10  Ir.  C.  L.  R.  177. 

An  information  which  stated  that  A.  B.  had  neglected  to  return 
a  gun  which  had   been  lent  to  him,  and   for  which  he  had  been 
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repeatedly  asked,  was  not  construed  as  charging  criminality. 
McDonald  v.  Bui  war,  11  L.  T.  N.  S.  27. 

In  the  schedule  of  forms  FF  will  be  found  examples  of  the 
manner  of  stating  offences  in  popular  language.  According  to  this 
form  it  would  now  be  sufficient  in  an  information  for  murder  to 
state  that  A.  murdered  6.  at  on  or  for  theft  that  A.  stole 

a  sack  of  flour  from  a  ship  called  the  at  on  &c. 

It  seems  that  the  informant  must  pledge  his  oath  to  that  which 
would  constitute  an  offence  assuming  the  oath  to  be  true.  And  an 
information  stating  that  the  complainant  has  '  -t  cause  to  suspect 
and  believe,  and  does  suspect  and  beli  t]ij,t  the  parly  charged 
has  committed  an  offence,  will  not  authorize  the  issue  of  a  warrant 
in  the  first  instance,  for  such  information  shows  no  offence.  Ex 
parte  Boyce,  24  S.  C.  N.  B.  847. 

.159.    Upon  receiving  any  such  complaint  or  information  iustice  shall 

hear  and  consider  the  allegations  of  the  complainant,  and  if  of  opinion  that  a  case 
for  so  doing  is  made  out  he  shall  issue  a  summons,  or  warrf^nt  "«  the  case  may  be, 
in  manner  hereinafter  mentioned  ;  and  such  justice  shall  v  ei  .  ,e  to  issue  such 
summons  or  warrant  only  because  the  alleged  offence  is  ont  v.  vhich  an  offender 
may  be  arrested  without  warrant.     R,  S.  C.  c.  174,  s.  30. 

The  justice  who  issues  the  summons  should  also  hear  the  com- 
plaint. See  Dixon  v.  Wells,  20  Q.  B.  D.  249  ante  p.  17.  This  section 
is  express  that  the  justice  shall  hear  and  consider  the  allegations 
of  \he  complainant. 

,  The  R.  S.  C.  c.  174,  s.  40  provided  that  a  justice  might  issue  the 
summons  or  warrant  "  if  he  thinks  fit."  This  gave  the  justice  a 
discretion  in  the  issuing  of  the  summons  or  warrant,  but  he  was 
bound  to  exercise  this  discretion  on  the  evidence  of  a  criminal 
offence  which  the  information  disclosed,  and  if  on  a  consideration 
of  something  extraneous  or  extra  judicial  he  refused  the  summons 
or  warrant,  the  court  would  order  Lim  to  issue  it,  R.  v.  Adamson, 
L.  R.  1  Q.  B.  D.  -201.     See  s.  853  of  the  Code. 

On  a  reference  to  the  form  of  the  summons  and  warrant  and  to 
8.  663,  B-s.  3  of  the  Code  under  which  the  warrant  may  order  the 
officer  to  whom  it  is  directed  to  bring  the  offender  either  before  the 
justice  issuing  the  warrant  or  before  some  other  justice,  it  would 
appear  that  the  power  to  finally  dispose  of  the  case  does  not  belon.;^ 
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exclusively  to  the  justice  taking  the  information  and  granting  the 
summons  or  warrant.  See  R.  v.  Milne,  25  C.  P.  (Ont.)  94.  la 
the  case  of  summary  convictions  the  power  of  some  other  justice  is 
made  clear  by  s.  842,  s-s.  3  and  5  of  the  Code. 

360.  Whenever  any  indictable  offe..ce  is  committed  on  the  high  seas,  or  in 
any  creek,  harbour,  haven  or  other  place  in  wliich  the  Admiralty  of  England  have 
or  claim  to  have  jurisdiction,  and  whenever  any  offence  is  committed  on  land 
beyond  the  seas  for  which  an  indictment  may  be  preferred  or  the  offender  may  be 
arrested  in  Canada,  any  justice  for  any  territorial  division  in  which  any  person 
charged  with,  or  suspected  of,  having  committed  .^ny  such  offence  is  or  is  suspected 
to  be,  may  issue  his  warrant,  in  the  form  D.  in  schedule  one  hereto,  or  to  the  like 
effect,  to  apprehend  such  person,  to  be  dealt  with  as  herein  and  hereby  directed, 
R.  S.  C.  c.  174,  s.  32. 

Proceedings  for  the  trial  and  punishment  of  a  person  who  is  not 
a  subject  of  Her  Majesty  and  who  is  charged  with  any  offence  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  shall 
not  be  instituted  in  any  court  in  Canada  except  with  the  leave  of 
the  Governor-General  and  on  his  certificate  that  it  is  expedient  that 
such  proceedings  should  be  instituted.     Code,  s.  542. 

The  admiralty  jurisdiction  of  England  extends  over  British 
vessels  when  in  the  rivers  of  a  foreign  territory  where  the  tide  e!)bg 
and  flows  and  where  greai  ships  go.  All  persons,  whatever  their 
nationality,  while  on  board  British  vessels  on  the  high  seas,  or  in 
foreign  rivers  where  the  tide  ebbs  and  flows  and  where  great  ships 
go,  are  amenable  to  the  provisions  of  English  law.  R.  v.  Carr,  52 
L.  J.  M.  C.  12. 

The  great  i?iland  lakes  of  Canada  are  within  the  admiralty 
jurisdiction,  an  l  offences  committed  on  them  are  as  though  com- 
mitted on  the  high  seas,  and  therefore  any  magistrate  has  authority 
to  enquire  into  offences  committed  on  the  lakes,  though  in 
American  waters.     R,  v.  Sharp,  5  P.  R.  (Ont.)  135. 

The  courts  have  no  jurisdiction  over  a  foreigner  who  commits 
an  offence  in  a  foreign  ship  on  the  high  seas  outside  of  one  marine 
league  from  the  .'oast.  R.  v.  Serv.i,  1  Den.  104;  R.  v.  Keyn, 
13  Cox,  m.  But  under  the  "Imperial  Act"  41  und  42  V.  c.  73, 
if  an  offence  is  committed  within  one  marine  league  of  the  coast 
whether  the  offender  is  or  is  not  a  subject  of  Her  Majesty  there  is 
jurisdiction..    But   in    the  case  of  a  foreigner  the  leave  of  the 
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Governor-General  muat  be  obtained  for  the  prosecution  except  that 
proceedings  before  a  magistrate  to  bring  the  offender  to  trial  may 
be  had  before  the  consent  of  the  Governor-General  is  obtained. 

The  "Imperial  Act"  12  and  13  V.  c.  96,  s.  1,  enacts  that  all 
offences  committed  upon  the  sea  or  within  the  jurisdiction  of  the 
admiralty  shall  in  any  colony  where  the  prisoner  is  charged  with 
the  offence  or  brought  there  for  trial  be  dealt  with  as  if  the  offence 
had  been  committed  upon  any  water  situate  within  the  limits  of  the 
colony  and  within  the  limits  of  the  local  jurisdiction  of  the  courts 
of  criminal  jurisdiction  of  such  colony. 

Under  s.  3  when  any  person  shall  die  in  any  colony  of  any 
stroke  poisoning  or  hurt  given  upon  the  sea  or  within  the  limits  of 
the  admiralty  or  at  any  place  out  of  the  colony,  the  oiience  may  be 
tried  in  the  colony  in  all  respects  as  if  the  same  nad  been  wholly 
committed  therein,  and  when  the  death  is  upon  the  sea  the  same 
rule  obtains. 

See  also  the  "  Imperial  Acts "  17  and  18  V.  c.  104,  s.  2G7  ; 
18  and  19  V.  c.  19,  s.  21,  the  30  and  31  V.  c.  124,  s.  11,  and  53  & 
5*  V.  c.  27,  also  the  Canadian  Act,  54  &  55  V.  c.  29. 

SOI.  Every  one  who  is  reasonably  suspected  of  being  a  deserter  from  Her 
Majesty's  service  may  be  appreliended  and  brought  for  examination  before  any 
justice  of  the  peace,  and  if  it  appears  that  he  is  a  deserter  he  shall  be  confined  in 
gaol  until  claimed  by  the  military  or  naval  authorities,  or  proceeded  against 
accordin,'^  to  law.    R.  S.  C.  c.  KiO,  s.  6. 

2.  Nc  one  shall  break  open  any  building  to  search  for  a  deserter  unless  he  has 
obtained  a  warrant  for  that  purpose  from  a  justice  of  the  peace, — such  warrant  to 
be  founded  on  affidavit  that  there  is  reason  to  believe  that  the  deserter  is  concealed 
in  such  building,  and  that  admittance  has  been  demanded  and  refused  ;  and  every 
one  who  resists  the  execution  of  any  such  warrant  shall  incur  a  penalty  of  eighty 
dollars,  recoverable  on  summary  conviction  in  like  manner  as  other  penalties 
under  this  Act.    R.  S.  C.  c.  169,  s.  7. 

See  the  form  of  information  to  obtain  a  search  warrant  in  the 
schedule  of  forms. 

S03«  Every  summons  issued  by  a  justice  under  this  Act  shall  be  directed  to 
the  accused,  and  shall  require  him  to  appear  at  a  time  and  place  to  be  therein 
mentioned.  Such  summons  may  be  in  the  form  E  in  schedule  one  hereto,  or  to 
the  like  effect.     No  summons  shall  be  signed  in  blank. 

2.  Every  such  summonb  shall  be  served  by  a  constable  or  other  peace  officer 
upon  the  person  to  whom  it  is  directed,  either  by  delivering  it  to  him  personally 
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or,  if  such  person  cannot  conveniently  be  met  with,  by  leaving  it  for  him  at  his 
last  or  most  usual  place  of  abode  with  some  inmate  thereof  apparently  not  under 
sixteen  years  of  age. 

3.  The  service  of  any  such  summons  may  be  proved  by  the  oral  testimony  of 
the  person  effecting  the  sama  or  by  the  affidavit  of  such  person  puiportnig  to  be 
made  before  a  justice. 

The  provision  against  signing  in  blank  is  new  so  also  is  the 
requirement  that  when  left  at  the  last  or  most  usual  place  of  abode 
it  must  be  with  some  inmate  thereof  apparently  not  under  sixteen 
years  of  age. 

The  same  rule  prevails  in  cases  of  summary  jurisdiction.  See 
Code  s.  796,  and  on  the  trial  of  juvenile  offenders,  Code  s.  818, 

A  wife  who  carries  on  business  for  her  husband  in  his  absence, 
may  be  served  at  such  place  of  business  for  the  husband,  and  such 
service  will  be  good  service  on  the  husband.  E.  v.  McCauley,  14 
0.  K.  643. 

The  delivery  luay  be  to  a  person  on  the  premises  apparently 
residing  there  as  a  servant,  and  the  constable  would  do  well  to 
explain  the  nature  of  the  summons  to  the  person  with  whom  it  is 
left.     E.  V.  Smith,  L.  R.  iO  Q.  B.  G04. 

The  words  "  last  or  most  usual  place  of  abode  "  mean  present 
place  of  abode  if  the  party  has  any  and  the  last  which  he  had  if  he 
has  ceased  to  have  any.  Ex  parte  Rice,  Jones,  1  L.  M.  &  P.  357. 
Place  of  business  is  in  general  a  place  of  abode  within  statutes 
providing  for  service  of  notices.  Mason  v.  Bibby,  83  L.  J.  M.  C. 
105  ;  Flower  v.  Allen,  2  H.  &  C.  688. 

If  the  summons  cannot  be  personally  served  it  must  be  left  for 
the  party  at  his  present  place  of  abode,  if  he  have  one,  or  if  not 
then  at  his  last  place  of  abode.  R.  v.  Evans,  19  L.  J.  M.  C.  151 ; 
R.  V.  Higham,  7  E.  &  B.  557.  It  should  be  served  a  reasonable 
time  before  the  day  appointed  in  it  for  liis  appearance,  but  it  is  for 
the  justice  to  decide  whether  the  summons  has  been  served  a 
reasonable  time  before  or  not.  Two  days  or  more  would  generally 
be  deemed  reasonable.  Re  Williams,  21  L.  J.  M.  C.  46;  ex  'parte 
HopwGod,  15  Q.  B.  121.  An  objection  to  the  service  should  be 
taken  at  the  hearing.  R.  v.  Berry,  23  J.  P.  86.  The  summons 
must  be  served  by  a  constable  or  other  peace  officer. 
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The  oral  testimony  of  the  service  of  the  summons  would  appear 
to  be  given  before  the  justice  himself  on  oath,  which  he  has  power 
to  administer.  See  66  V.  c.  31,  s.  22,  R.  S.  C.  c.  1,  s.  7  (29). 
The  aflSdavit  of  service  may,  it  seems,  be  taken  before  any  justice. 
A  commissioner  for  taking  afiQdavits  has  no  power  to  swear  to  th& 
affidavit  of  service  of  the  summons.     R.  v.  Golding,  2  Pugs.  385. 

The  sufficiency  of  the  service  is  generally  a  question  for  the 
justices  to  decide.  Re  Williams,  21  L.  J.  M.  C.  46  ;  and  the  court 
will  not  interfere  with  their  decision  unless  it  clearly  appears  that 
there  was  in  fact  no  service.  Ex  parte  Jones,  19  L.  J.  M.  C.  151 ; 
or  that  the  defendant  was  not  allowed  the  interval  fixed  by  the 
j)articular  statute  between  the  service  and  the  time  limited  for 
appearance.  Mitchell  v.  Foster,  12  A.  &  E.  472  ;  or  that  the  jus- 
tices have  mistaken  the  law  as  to  the  kind  of  service  required,  and 
have  therefore  declined  to  entertain  the  matter.  R.  v.  Goodrich, 
19  L.  J.  Q.  B.  415.  The  foregoing  rules,  however,  apply  only  to 
those  cases  where  the  defendant  does  not  in  fact  appear,  for  if  he 
actually  appears  and  pleads,  there  is  no  longer  any  question  upon 
the  sufficiency  or  regularity  of  the  summons,  or  its  service. 

Justices  ought  to  be  very  cautious  how  they  proceed  in  the 
absence  of  a  defendant  who  has  been  summoned  only,  unless  they 
have  strong  ground  for  believing  that  the  summons  has  reached 
him,  and  that  he  is  wilfully  disobeying  it ;  and  this  rule  applies, 
though  by  the  statute,  the  summons  may  be  legally  served  by 
leaving  the  same  at  the  last  or  most  usual  place  of  abode  of  the 
defendant.  The  defendant  was  a  fisherman  and  went  to  sea  in 
pursuit  of  his  callinj;  on  the  9th  of  March.  On  the  same  day  a^ 
summons  for  an  assault  was  taken  out  a^^ainst  him,  requiring  him 
to  appear  to  answer  the  charge  upon  the  12th.  On  that  day  it 
having  been  proved  that  a  summons  was  served  on  the  defendant 
on  the  10th,  by  leaving  it  with  his  mother  at  his  usual  place  of 
abode,  the  justice  convicted  him  in  his  absence,  though  it  did  not 
appear  that  the  defendant's  mother  knew  the  nature  of  the  sum- 
mons. T;  3  defenlant  returned  on  the  9th  of  April,  and  was 
arrested  under  the  conviction,  but  the  court  held  thai;  there  was  no 
evidence  that  a  reasonable  time  had  eliipsed  between  the  time  of 
the  service  of  the  summons  and  the  day  for  hearing,  and  that  the 
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justicea  had  therefore  no  jurisdiction  to  convict.     R.  v.   Smith, 
L.  R.  10  Q.  B.  604. 

To  force  on  the  trial  of  a  case  without  giving  the  defendant 
time  to  prepare  his  defence,  is  contrary  to  natural  justice,  and  the 
conviction  will  be  set  aside.  In  one  case  a  aummons  was  served 
about  4  p.m.  on  the  21st  of  September,  calling  upon  the  defendant 
to  appear  at  8.30  a.m.  on  the  22nd,  and  on  the  latter  day,  at  8.15 
a.m.,  two  other  summonses  for  similar  offences  were  served  requir- 
ing the  defendant  to  appear  before  the  magistrate  at  9  a.m  on  the 
day  of  service.  When  the  court  met,  the  first  case  was  partially 
gone  into,  and  before  it  was  closed  the  prosecutor  asked  the  magis- 
trate to  take  up  the  second  and  third  cases.  The  defendant  stated 
that  he  had  not  understood  what  the  second  summons  meant,  as 
he  was  served  while  in  the  act  of  leaving  home  to  attend  to  the  first 
case,  and  by  advice  of  counsel  he  refused  to  plead.  The  magistrate 
entered  a  plea  in  each  case  of  not  guilty  and  went  on  with  both 
cases.  The  defendant  and  his  counsel  were  in  court  all  the  time 
awaiting  completion  of  the  evidence  in  the  first  case,  but  refused 
in  any  way  to  plead  or  take  part  in  the  second  and  third  cases,  or 
to  ask  adjournment  thereof.  The  magistrate,  after  taking  all  the 
evidence  therein,  at  request  of  defendant  adjourned  the  first  case, 
and  in  the  second  and  third  cases  convictad  the  defendant.  It  was 
shown  by  affidavit  that  the  magistrate  was  willing,  had  the  defend- 
ant pleaded,  to  adjourn  after  taking  the  evidence  of  the  witnesses 
present.  The  court  held  that  the  proceedings  were  contrary  to 
natural  justice,  as  the  summonses  were  served  almost  immediately 
before  the  sittings  of  the  court,  which  defendant  had  already  been 
summoned  to  attend,  and  the  convictions  were  quashed  with  costs 
against  the  complainant.     R.  v.  Eli,  10  0.  R.  7;i7. 

Under  s.  563  s-s.  4,  where  the  service  of  the  immmons  has  been 
proved  and  the  defendant  does  not  appear,  the  warrant  (form  G.) 
may  issue.  The  warrant  should  be  issued  in  every  case  before 
conviction  whether  the  service  of  the  summons  has  been  personal 
or  by  leaving  a  copy  at  the  last  place  of  abode.  See  also  R.  v. 
Ryan,  10  0.  R.  254. 

A  defendant  was  convicted  in  his  absence.  No  summons  was 
served  on  him  personally  or  left  at  his  most  usual  place  of  abode 
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(that  is  his  dwelling  house)  as  the  statute  requires,  but  a  copy  was 
left  at  his  place  of  business  an  hour  o**  two  before  it  was  returnable, 
which  copy  the  defendant  swore  he  never  received  or  heard  of. 
The  magistrate  adjourned  the  trial  until  the  following  Monday, 
the  2nd  December,  but  no  notice  of  the  summons  or  postponement 
of  the  trial  was  given  to  the  defendant,  except  that  the  constable  on 
Saturd^iy  evening  the  30th  November,  told  defendant  he  was 
instructed  by  Mr.  McLellan  to  inform  defendant  that  his  case 
would  come  up  on  Monday  at  10  o'clock  and  that  he  had  left  a 
summons  at  his  place  for  him.  It  did  not  appear  who  Mr. 
McLellan  was  and  the  court  held  there  was  no  legal  service,  and 
even  if  it  had  been  a  service  there  was  no  evidence  that  a  reason- 
able time  elapsed  between  the  service  and  the  time  named  for 
appearance.     R.  v.  McKenzie,  23  N.  S.  E.  6-23. 

Where  a  statute  fixed  no  period  for  delay  between  the  service 
and  the  return  of  the  summons,  it  was  held  that  a  service  on  the 
defendant  at  his  domicile,  twenty  miles  from  the  place  where  he 
was  by  the  writ  summoned  to  appear  on  the  following  day,  at  ten 
o'clock  in  the  forenoon,  the  service  being  effected  about  three 
o'clock  in  the  afternoon  of  the  day  preceding,  was  not  reasonable 
end  the  plaintiff  could  not  legally  preceed  ex  parte.  Ex  parte 
Church,  14  L.  C.  E.  318. 

Service  of  a  summons  was  held  sufficient  where  the  door  of  the 
defendant's  house  was  fastened  and  the  constable  spoke  to  him 
through  a  closed  window,  explaining  the  nature  of  the  process  and 
then  placed  a  copy  of  it  under  the  door,  informing  the  defendant 
thereof,  after  which  he  returned  to  the  window  and  showed  the 
original  summons  to  the  defendant  who  said,  "  that  will  do."  Ex 
parte  Campbell,  26  S.  C.  N.  B.  590.  See  also  R.  v.  McCauley,  14 
0.  E.  643. 

The  service  of  a  duplicate  original  of  the  summons  is  sufficient. 
See  E.  V.  McFarlane,  27  S.  C.  N.  B.  529.  Under  this  section  it  is 
the  duty  of  a  constable  to  serve  the  summons,  and  an  assault  upon 
him  will  render  the  offender  liable  for  assaulting  a  constable  in 
the  execution  of  his  duty..  S.  C.  16  S.  C.  R.  393. 

It  is  important  that  the  constable  serving  the  summons  should 
attend  to  prove  the  service,  for  it  would  seem,  that  if  the  person 
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served  does  not  appear,  the  maRistrate  would  have  no  right  either 
to  issue  a  warrant  or  to  proceed  otherwise  in  the  absence  of  the 
defendant  without  proof  that  he  was  duly  served.  See  re 
McEachern,  1  Russ.  &  Geld.  N.  S.  321. 

It  seems  necessary  under  section  563  (4)  of  the  Code  either  that 
there  should  be  proof  of  service  or  that  the  summons  cannot  be 
served. 

In  a  prosecution  before  the  police  magistrate  of  Frederickton 
in  which  the  defendant  did  not  appear,  proof  by  a  policeman  that 
he  served  a  copy  of  the  summons  on  the  defendant  personally,  and 
that  the  defendant  resided  in  Frederickton  is  suflScient  to  show  a 
service  within  the  magistrates  jurisdiction  which  is  required. 
Moore  v.  Sharkey,  26  S.  C.  N.  B.  7. 

It  is  clear  from  several  cases  that  the  taking  of  an  information 
or  the  issue  of  a  summons  may  be  waived.  On  a  charge  for  selling 
liquor  without  a  license  contrary  to  s.  70  of  the  R.  S.  0.  c.  194, 
the  defendant  appeared  before  the  magistrates,  pleaded  to  the  charge 
and  evidence  was  gone  into  and  the  case  closed  without  objection, 
the  defendant  convicted  and  a  fine  of  $50  and  costs  imposed.  An 
objection  raised  on  a  motion  to  quash  the  conviction  that  the 
information  was  taken  before  only  one  justice  of  the  peace  was 
overruled,  it  being  held  to  be  waived  by  the  defendant's  appearance. 
R.  V.  Clarke,  20  0.  R.  642. 

The  defendant  being  present  in  court  on  a  charge  of  drunken- 
ness, which  was  disposed  of,  was,  without  any  summons  having  been 
issued,  charged  with  another  offence  :  namely,  of  selling  liquor 
without  a  license.  The  information  was  read  over  to  him,  to  which 
he  pleaded  not  guilty,  and  evidence  for  the  prosecution  having 
been  given,  he  thereupon  asked  for  and  obtained  an  enlargement 
until  the  next  day,  when  on  his  not  appearing  he  was  convicted  in 
his  absence  and  fined  $50  and  costs,  and  the  court  held  that  under 
these  circumstances  the  issuing  of  a  summons  was  waived.  B.  v. 
Clarke,  19  0.  R.  601. 

See  also  s.  577  of  the  Code,  which  distinctly  shows  that  the 
accused  may  appear  voluntarily  and  thus  waive  information  and 
summons. 
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Although  these  cases  and  the  case  of  R.  v.  Hughes,  4  Q.  B.  D. 
614,  estahlish  the  general  proposition  that  when  a  person  is  before 
justices  who  have  jurisdiction  to  try  the  case,  they  need  not  inquire 
how  he  came  there  but  may  try  it.  Yet  a  statute  may  require  the 
issue  and  service  of  a  summons  in  order  to  Rive  jurisdiction,  and 
when  there  is  no  valid  summons  and  the  defendant  appears  and 
protests  against  the  jurisdiction  he  cannot  be  legally  convicted. 
Thus  where  an  Act  provided  that  "  the  summons  to  appear  before 
the  magistrate  shall  be  served  upon  the  person  charged  within  a 
reasonable  time,  and  particulars  of  the  offence  or  offences  and  also 
the  name  of  the  prosecutor  shall  be  stated  on  the  summons,  and 
the  summons  shall  not  be  made  returnable  in  a  less  time  than 
seven  days  from  the  day  it  is  served  on  the  person  summoned  ;" 
and  it  appeared  that  the  complaint  had  been  made  before  two 
justices  and  the  summons  was  issued  and  signed  by  another  justice 
who  had  not  heard  the  complaint,  it  was  held  that  the  appearance 
of  the  defendant  under  protest  did  not  cure  the  defect  and  that  the 
provisions  of  the  statute  in  regard  to  service  of  the  summons  were 
imperative  and  not  merely  directory,  and  as  no  summons  had  been 
duly  served  the  magistrate  had  no  jurisdiction  and  the  conviction 
was  wrong.     Dixon  v.  Wells,  25  Q.  B.  D.  249. 

903.  The  warrant  issued  by  a  justice  for  the  apprehension  of  the  person 
against  whom  an  information  or  complaint  has  been  laid  as  provided  in  section 
five  hundred  and  fifty-eight  may  be  in  the  form  F  in  schedule  one  liereto,  or  to  the 
like  effect.    No  such  warrant  shall  be  signed  in  blank. 

2.  Every  such  warrant  shall  be  under  the  hand  and  seal  of  the  justice  issuing 
the  same,  and  may  be  directed,  either  to  any  constable  by  name,  or  to  such  con- 
stable and  all  other  constables  within  the  territorial  jurisdiction  of  the  justice 
issuing  it,  or  generally  to  all  constables  within  such  jurisdiction. 

3.  The  warrant  shall  state  shortly  the  offence  for  which  it  is  issued,  and  shall 
name  or  otherwise  describe  the  o&nder,  and  it  shall  order  the  officer  or  officers  to 
whom  it  is  directed  to  apprehend  the  offender  and  bring  him  before  the  justice  or 
justices  issuing  the  warrant,  or  before  some  other  justice  or  justices,  to  answer  to 
the  charge  contained  in  the  said  information  or  complaint,  and  to  be  further  dealt 
with  according  to  law.  It  shall  not  be  necessary  to  make  such  warrant  returnable 
at  any  particular  time,  but  the  same  shall  remain  in  force  until  it  is  executed. 

4.  The  fact  that  a  summons  has  been  issued  shall  not  prevent  any  justice  from 
issuing  such  warrant  at  any  time  before  or  after  the  time  mentioned  in  the  summons 
for  the  appearance  of  the  accused ;  and  where  the  service  of  the  summons  has  been 
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proved  and  the  aooused  doea  not  appear,  or  when  it  appears  that  the  summons 
cannot  be  aervod,  the  warrant  (form  G)  may  isaue.  It.  8.  C.  c.  174,  aa.  43,  44 
and  40. 

As  to  protection  of  one  who  arrests  the  wrong  person  believing 
in  good  faith  and  on  reasonable  and  probable  grounds  that  he  is 
the  person  named  in  the  warrant.  See  Code,  s.  20.  This  protec- 
tion extends  to  an  arrest  under  a  warrant  or  process  bad  in  law. 
S.  21.     And  to  an  arrest  by  a  peace  officer  without  warrant,  s.  22. 

Where  an  offence  was  committed  in  the  county  of  G.,  and 
warrants  were  issued  for  the  arrest  of  the  guilty  parties,  persons 
from  another  county  who  came  to  assist  the  constables  of  the 
county  of  G.  in  making  arrests  were  held  entitled  to  the  same 
protection  as  the  constables.     R.  v.  Chassen,  3  Pugs.  646. 

The  provision  that  the  warrant  shall  hot  be  signed  in  blank  is 
new.  It  must  be  under  the  hand  and  seal  of  the  justice  issuing  the 
same.  It  need  not  be  made  returnable  at  any  particular  time  but 
shall  remain  in  force  until  executed.  A  summons  however,  must 
name  a  day  for  the  defendant's  appearance. 

If  the  warrant  is  directed  to  any  person,  not  a  constable,  he  is 
not  bound  to  execute  it,  and  is  not  punishable  if  he  does  not  execute 
it,  but  a  constable  is  bound  to  execute  it  if  directed  to  him.  See 
Code,  8.  562  (2)  under  which  only  a  constable  can  serve  a  sum- 
mons. 

There  are  three  ways  of  directing  the  warrant  permitted  by 
8-s.  2  of  this  section  :  (I)  to  any  constable  by  name ;  (2)  to  sucli 
constable  and  all  other  constables  within  the  territorial  jurisdiction 
of  the  justice  issuing  it ;  (3)  generally  to  all  constables  within  such 
jurisdiction.  The  latter  is  the  direction  adopted  in  the  forms  F 
and  G.  It  meets  the  case  of  the  offence  having  been  committed 
within  the  justices  jurisdiction  and  of  the  offender  having  fled 
therefrom,  and  where  the  intention  is  to  have  the  warrant  backed 
under  the  565th  section.  This  direction  of  the  warrant  is  recom- 
mended. It  enables  the  constable  to  execute  the  warrant  within 
the  jurisdiction  of  the  justice  granting  it,  though  the  place  within 
which  such  warrant  is  executed  be  not  within  the  place  for  which 
he  is  constable.  See  a.  664  (2).  It  also  authorizes  the  execution 
of  the  warrant  (in  case  of  its  being  backed  under  the  565tb  section), 
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in  any  place  in  Canada  where  the  offender  may  be  found.  The 
latter  section  authorizes  the  execution  of  the  warrant  by  the  per- 
son bringing  it,  and  all  others  to  whom  the  same  was  originally 
directed,  and  all  constables  of  the  territorial  division  in  which  the 
warrant  has  been  endorsed. 

If  the  warrant  is  specially  directed  to  the  person  w)io  is  to  exe- 
cute it,  or  generally  to  all  other  constables  or  peace  officers  of  the 
division,  any  person  coming  within  this  description  may  lawfully 
execute  it,  but  where  it  is  directed  to  the  constable  of  A.  that  is  the 
constable  of  such  division,  it  cannot  lawfully  be  executed  by  any 
other  person.     E.  v.  Sanders,  L.  E.  1  C.  C.  E.  75. 

V/hero  a  warrant  was  directed  to  the  constable  of  Thorold  in  the 
N:;..^.ira  District,  authorizing  him  to  search  the  plaintiff's  house, 
at  th-  :.  vnship  of  Louth,  in  the  same  district,  it  not  appearing 
that  tbe*rf^  was  more  than  one  person  appointed  to  the  office  of 
const  Me  of  Thorold,  it  was  held  that  the  direction  to  the  constable 
of  Thorold,  not  naming  him,  to  execute  the  warrant  in  the  township 
of  Louth  was  good,  for  although  a  warrant  to  a  peace  officer,  by  his 
name  of  office,  gives  him  no  authority  out  of  the  precincts  of  his 
jurisdiction,  yet  such  authority  may  be  expressly  given  on  the  face 
of  the  warrant,  as  in  this  case.     Jones  v.  Eoss,  3  Q.  B.  (Ont.)  328. 

This  section  also  provides  that  the  warrant  shall  state  shortly 
the  offence  for  which  it  is  issued.  Formerly  it  was  necessary  that 
the  warrant  should  show  the  facts  constituting  the  offence.  Thus 
it  was  held  that  a  warrant  to  arrest  for  embezzlement  should  show 
that  the  defendant  was  or  had  been  a  clerk  or  servant,  or  was  or 
had  been  employed  in  that  capacity,  and  that  he  had  received 
property  said  to  have  been  embezzled  by  him,  or  that  it  had  been 
delivered  to  him  or  taken  into  his  possession  for  or  in  the  name  or 
on  account  of  his  master  or  employer.  See  McGregor  v.  Scarlet, 
7  P.  E.  (Ont.)  20. 

Though  the  wording  of  the  Code  is  substantially  the  same  on 
this  point  as  sec.  44,  of  the  E  S.  C.  c.  174,  on  which  the  above 
decision  proceeded,  yet  it  is  submitted  that  the  warrant  need 
not  now  contain  any  greater  precision  than  an  indictment. 
See  Code,  as.  611  and  613  also  the  form  TF  in  schedule  one,  also 
ante  p.  51. 


COMPELLING  APPEARA^OE  OF  ACCUSED. 


66 


me  on 

above 

b  need 

tment. 


A  warrant  issued  by  a  justice  founded  on  an  information 
which  discloses  no  criminal  offence  cannot  be  sustained  by  proof 
that  there  was  in  fact  parol  evidence  on  oath  given  which  con- 
veyed a  criminal  charge.    Lawrenson  v.  Hill,  10  Ir.  C.  L.  R.  177. 

Where  a  person  is  arrested  for  an  indictable  offence,  any  prop- 
erty in  his  possession  believed  to  haVe  been  used  by  him  for  the 
purpose  of  committing  the  offence,  may  be  seized  and  detained 
as  evidence  in  support  of  the  charge,  and  if  necessary  such  property 
may  be  taken  from  him  by  force  provided  no  unnecessary  violence 
is  used.     Dillon  v.  O'Brien,  16  Cox,  245. 

The  police  have  power  under  a  warrant  for  the  arrest  of  a  per- 
son charged  with  stealing  goods  to  take  possession  of  the  goods 
for  the  purposes  of  the  prosecution.  A  person,  therefore,  is  justified 
in  refusing  to  hand  over  goods  to  one  claiming  to  be  the  owner,  if 
such  person  has  been  entrusted  with  them  by  the  police  who  have 
taken  possession  of  them  under  such  circumstances.  Tyler  v. 
Louden,  1  C.  &  E.  285. 

Although  on  the  preliminarj'  investigation  of  a  charge  of 
larceny  the  prisoner  is  discharged  from  all  liability  in  connection 
with  it,  yet  the  magistrate  ig  entitled  to  have  the  property  detained 
if  it  has  been  proved  to  have  been  stolen  property  until  the  larceny 
can  be  tried  or  until  it  appears  that  no  trial  for  the  offence  can 
be  had  on  account  of  the  absence  of  or  inability  to  discover  the 
thief  or  the  like.  But  if  it  appears  that  the  goods  were  not 
stolen  they  should  be  returned  to  the  owner.  Howell  v.  Armour, 
7  0.  R.  363. 

Things  seized  on  a  search  warrant  may  be  detained  until  the 
conclusion  of  the  investigation.     See  Code  s.  569,  s-s.  4. 

As  we  have  already  seen  under  s-s.  3  of  this  section  "  some 
other  justice,"  than  the  one  who  issued  the  warrant  may  dispose 
of  the  case.  Under  s.  667  of  the  Code  the  person  arrested  may 
be  brought  bttore  the  justice  who  issued  the  warrant  or  some  other 
justice  for  the  same  territorial  division,  and  the  indorsement  of 
the  warrant  under  b.  565  of  the  Code  authorizes  bringing 
the  offender  "  before  some  other  justice  for  the  same  territorial 
division." 

C.M.M. — 5 
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564*  Every  such  warrant  may  be  executed  by  arresting  the  accuseil  wher- 
ever he  is  found  in  the  territorial  jurisdiction  of  the  justice  by  whom  it  is  issued, 
or,  in  the  case  of  fresh  pursuit,  at  any  place  in  an  adjoining  territorial  division 
within  seven  miles  of  the  border  of  the  first  mentioned  division.  R.  S.  C.  171,  ss. 
47  and  48. 

2.  Every  such  warrant  may  be  executed  by  any  constable  named  therein,  or 
by  any  one  of  the  constables  to  whom  it  is  directed,  whether  or  not  the  place  in 
which  it  is  to  be  executed  is  within  the  place  for  which  he  is  a  constable. 

3.  Every  warrant  authorized  by  this  Act  may  be  issued  and  executed  on  a 
Sunday  or  statutory  holiday.     R.  S.  C.  c.  174,  ss.  47  and  48. 

The  expression  "  territorial  division"  includes  any  county,  union 
of  counties,  township,  city,  town,  parish  or  other  judicial  division 
or  place  to  which  the  context  applies ;  E.  S.  C.  c.  174,  s.  2  (g), 
Code  s.  3  (zz). 

As  the  Code  regulates  the  procedure  in  reference  to  all  matters 
over  which  the  Parliament  of  Canada  has  jurisdiction,  s-s.  3 
of  this  section  should  not  be  limited  to  warrants  authorized  "  by 
this  Act." 

Sub-section  3  of  this  section  does  not  authorize  the  issue  of  a 
summons  on  a  Sunday  ;  but  all  persons  guilty  of  indictable 
offences  maybe  arrested  on  Sunday.  Eawlins  v.  Ellis,  16  M.  &  W. 
172 ;  29  Car.  2,  c.  7,  s.  6 ;  see  also  s.  729  of  the  code. 

The  expression  "  holiday  "  includes  Sundays,  New  Year's  Day, 
the  Epiphany,  Good  Friday,  the  Ascension,  All  Saints'  Day, 
Conception  Day,  Easter  Monday,  Ash  Wednesday,  Christmas  Day, 
the  birthday  or  the  day  fixed  by  proclamation  for  the  celebration 
of  the  birthday  of  the  reigning  sovereign.  Dominion  Day,  and  any 
day  appointed  by  proclamation  for  a  general  fast  or  thanksgiving. 
R.  S.  C.  c.  1,  s.  7  (26) ;  56  V.  c.  30. 

The  seven  miles  referred  to  in  this  o64th  section  are  measured 
not  by  the  nearest  practicable  road,  but  by  a  straight  line  from 
point  to  point  on  the  horizontal  plane,  "  as  the  crow  flies."  Lake 
V.  Butler,  24  L.  J.  N.  S.  Q.  B.  273.    R.  v.  Walden,  9  Q.  B.  76. 

{S65«  If  the  person  against  whom  any  warrant  has  been  issued  cannot  be 
found  within  the  jurisdiction  of  the  justice  by  whom  the  same  was  issued,  but  is  or 
is  suspected  to  be  in  any  other  part  of  Canada,  any  justice  within  whose  jurisdic- 
tion he  is  or  is  suspected  to  be,  upon  proof  being  made  on  oath  or  affirmation  of 
the  handwriting  of  the  justice  who  issued  the  same,  shall  make  an  endorsement 
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on  the  warrant,  signed  with  his  name,  authorizing  the  execution  thereof  within 
his  jurisdiction ;  and  such  endorsement  shall  be  sufficient  authority  to  the  person 
bringing  such  warrant,  and  to  all  other  persons  to  whom  the  same  was  originally 
directed,  and  a)so  to  all  constables  of  the  territorial  division  where  the  warrant 
has  been  so  endorsed,  to  execute  the  same  therein  and  to  carry  the  person  against 
whom  the  warrant  issued,  when  apprehended,  before  the  justice  who  issued  the 
warrant,  or  before  some  other  justice  for  the  same  territorial  division.  Such 
endorsement  may  be  in  the  form  H  in  schedule  one  hereto.    R.  S.  C.  c.  174,  s.  49. 

This  section  applies  also  to  summary  convictions.  See  Code, 
8.  844. 

If  the  person  against  whom  the  warrant  is  issued  cannot  be 
found  in  the  county  in  which  it  has  been  backed,  it  may  be  again 
backed  in  the  same  manner  in  any  other  county,  and  so  from 
county  to  county  until  the  offender  is  apprehended,  and  notwith- 
standing such  backings  of  the  warrant  the  offender  may  be  after- 
wards apprehended  therein  in  the  county  in  which  it  originally 
issued. 

C.  was  convicted  of  an  assault  on  two  police  constables  of  the 
county  police  of  Worcestershire  in  the  execution  of  their  duty,  who 
were  apprehending  him  in  the  city  of  Worcester  under  a  warrant 
issued  by  two  justices  of  and  for  the  County  of  Worcestershire  for 
his  commitment  to  prison  for  default  in  payment  of  a  fine,  but  not 
backed  by  any  justice  of  and  for  the  city  of  Worcester.  Worcester 
is  a  borough  having  a  separate  commission  of  the  peace  with 
exclusive  jurisdiction  and  a  separate  police  force.  C.  was  not  pur- 
sued from  the  county  but  found  in  the  city.  The  court  held  that 
the  conviction  was  wrong,  for  the  constables  were  not  acting  in  the 
execution  of  their  duty  in  so  executing  the  warrant.  R.  v.  Cump- 
ton,  5  Q.  B.  D.  341. 

«S66.  If  the  prosecutor  or  any  of  the  witnesses  for  the  prosecution  are  in  the 
territorial  division  where  such  person  has  been  apprehended  upon  a  warrant 
endorsed  as  provided  in  the  last  preceding  section  the  constable  or  other  person  or 
persons  who  have  apprehended  him  may,  if  so  directed  by  the  justice  endorsing 
the  warrant,  take  him  before  such  justice,  or  before  some  other  justice  for  the 
same  territorial  division ;  and  the  said  justice  may  thereupon  take  the  examin- 
ation of  such  prosecutor  or  witnesses,  and  proceed  in  every  respect  as  if  he 
had  himself  issued  the  warrant.     R.  S.  C.  c.  174,  s.  50. 

567.  When  any  person  is  arrested  upon  a  warrant  he  shall,  except  in  the 
case  provided  for  in  the  next  preceding  section,  be  brought  as  soon  as  is  practi- 
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oftble  before  the  justice  who  issued  it  or  some  other  justice  for  the  same  territorial 
division,  and  such  justice  shall  either  proceed  with  the  inquiry  or  postpone  it  to 
a  future  time,  in  which  latter  case  he  shall  either  commit  the  accused  person  to 
proper  custody  or  admit  him  to  bail  or  permit  him  to  be  at  large  on  his  own 
recognizance  according  to  the  provisions  hereinafter  contained. 

'  568«  Every  coroner,  upon  any  inquisition  taken  before  him  whereby  any 
person  is  charged  with  manslaughter  or  murder,  shall  (if  the  person  or  persons,  or 
either  of  thom,  affected  by  such  verdict  or  finding  be  noi  ulroady  charged  with 
the  said  offence  before  a  magistrate  or  justice),  by  warrant  under  his  hand, 
direct  that  such  person  be  taken  into  custody  and  be  conveyed,  with  all  convenient 
speed,  before  a  magistrate  or  justice ;  or  such  coroner  may  direct  such  person  to 
enter  into  a  recognizance  before  him,  with  or  without  a  surety  or  sureties, 
to  appear  before  a  magistrate  or  justice.  In  either  case,  it  shall  be  the  duty  of 
the  coroner  to  transmit  to  such  magistrate  or  justice  the  depositions  taken  before 
him  in  the  matter.  Upon  any  such  person  being  brought  or  appearing  before  gny 
such  magistrate  or  justice,  he  shall  proceed  in  all  respects  as  though  such  person 
had  been  brought  or  had  appeared  before  him  upon  a  warrant  or  summons. 

After  the  commencement  of  this  Act  no  one  shall  be  tried  upon 
any  coroner's  inquisition,  Code,  s.  649 

This  section  virtually  gives  an  appeal  from  the  coroner's  jury  to 
a  single  magistrate  who  consequently,  though  heretofore  he  had 
not  even  the  right  to  bail  any  one  charged  by  a  verdict  of  the 
coroner's  jury,  will  now  have  the  right  to  set  him  frc?e  altogether. 
Taschereau's  Crim.  Code,  638. 

The  coroner  cannot  now  commit  any  one  for  trial.  He  must 
send  any  one  charged  by  his  inquest  before  a  magistrate.  lb. 
732. 

In  the  North-West  Territories  the  Indian  Commissioner  for  the 
Territories,  the  Judges  of  the  Supreme  Court,  the  Commissioner 
and  Assistant  Commissioner  of  the  North-West  Mounted  Police, 
and  such  other  persons  as  the  Lieutenant-Governor,  from  time  to 
time  appoints,  shall  be  coroners  in  and  for  the  Territories.  R.  S.  C. 
c.  50,  s.  82. 

Where,  in  a  coroner's  inquisition,  the  depositions  of  witnesses, 
the  finding  of  the  jury,  and  the  signatures  of  the  coroner  and  jury 
were  all  written  in  pencil,  the  court  described  it  as  inexcusable 
carelessness  on  the  part  of  one  clothed  with  the  important  functions 
devolving  upon  a  coroner,  though  the  proceedings  were  not  thereby 
made  illegal.    E.  v.  Winegarner,  17  0.  R.  208. 
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The  caption  to  an  inquisition  finding  the  prisoner  guilty  of 
murder,  stated  that  the  inquest  was  held  at  H.  on  the  11th  and 
15th  days  of  January,  in  the  Slst  year  of  the  reign  of  Her  Majesty 
Queen  Victoria,  and  the  inquisition  to  be  "  an  inquisition  indented 
taken  for  our  Sovereign  Lady  the  Queen,"  etc.,  "  on  view  of  the 
body  of  an  infant  child  of  A.  W.  (one  of  the  prisonera)  then  and 
there  lying  upon  the  oath  of  "  (giving  the  names  of  the  jurors) 
"  good  and  lawful  men  of  the  county,  and  who  being  then  and  there 
duly  sworn  and  charged  to  enquire  for  our  said  Lady  the  Queen 
when,  where,  how,  and  by  what  means  the  said  female  child  came 
to  her  death,  do  upon  their  oaths  say,"  etc.  On  application  to 
quash,  it  was  held  that  the  statement  of  the  time  of  holding  the 
inquest  was  sufficient,  that  it  sufficiently  appeared  that  the  present- 
ment was  under  oath  and  that  it  need  not  be  under  seal,  and  that 
there  was  sufficient  identification  of  the  child  murdered  with  that  of 
the  body  of  which  the  view  was  had.  The  fact  that  the  constable 
to  whom  the  coroner  delivered  the  summonses  for  the  jury  was  at 
the  inques ;  sworn  in  as  one  of  the  jury  and  was  sworn  and  gave 
evidence  as  a  witness  and  that  another  juryman  was  also  sworn  as 
a  witness  did  not  invalidate  the  proceedings,  though  this  practice  is 
not  advisable.     R.  v.  Winegarner,  17  O.K.  208. 

The  inanisition  of  a  coroner  is  defective  if  it  does  not  identify 
the  body  of  the  deceased  as  that  of  the  person  with  whose  death 
the  prisoner  is  charged  but  if  the  evidence  shows  a  felony  the 
prisoner  may  be  recommitted.     R.  v.  Berry,  9  P.  R.  (Ont.)  123. 

It  is  a  misdemeanor  to  burn  or  otherwise  dispose  of  a  dead 
body,  with  intent  thereby  to  prevent  the  holding  upon  such  body  of 
an  intended  coroner's  inquest  and  so  to  obstruct  a  coroner  in  the 
execution  of  his  duty  in  a  case  where  the  inquest  is  one  which  the 
coroner  has  jurisdiction  to  hold. 

A  coroner  has  jurisdiction  to  hold  and  is  justified  in  holding  an 
inquest  if  he  honestly  believes  information  which  has  been  given 
him  to  be  true,  which,  if  true,  would  make  it  his  duty  to  hold  such 
inquest.    R.  v.'  Stephenson,  13  Q.  B.  D.  331,  15  Cox,  379. 

To  burn  a  dead  body  instead  of  burying  it  is  not  a  misdemeanor 
unless  it  is  so  done  as  to  amount  to  a  public  nuisance.  If  an 
inquest  ought  to  be  held  upon  a  dead  body,  it  is  a  misdemeanor  so  to 
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dispose  of  the  body  as  to  prevent  the  coroner  from  holding  an 
inquest.    B.  v.  Price,  12  Q.  B.  D.  247. 

See  Code,  s.  206,  as  to  misconduct  in  respect  to  human  remains. 

560«  Any  justice  who  is  satisfied  by  informa'tion  upon  oath  in  the  form  J 
in  schedule  one  hereto,  that  there  is  reasonable  ground  for  believing  that  there  is 
in  any  building,  receptacle,  or  place — 

(f()  anything  upon  or  in  respect  of  which  any  offence  against  this  Act  has 
been  or  is  suspected  to  have  been  committed  ;  or 

{b)  anything  which  there  is  reasonable  ground  to  believe  will  afford  evidence 
as  to  the  commission  of  any  such  offence :  or 

(c)  anything  which  there  is  reasonable  ground  to  believe  is  intended  to  be 
used  for  the  purpose  of  committing  any  offence  against  the  person  for  which  the 
offender  may  be  arrested  without  warrant — 

may  at  any  time  issue  a  warrant  under  his  hand  authorizing  some  constable 
or  other  person  named  therein  to  search  such  building,  receptacle  or  place, 
for  any  such  thing,  and  to  seize  and  carry  it  before  the  justice  issuing  the  warrant, 
or  some  other  justice  for  the  same  territorial  division  to  be  by  him  dealt  with 
according  to  law.    R.  S.  C.  c.  174,  ss.  51  and  52. 

2.  Every  search  warrant  shall  be  executed  by  day,  unless  the  justice  shall  by 
the  warrant  authorize  the  constable  or  other  person  to  execute  it  at  night 

3.  Every  search  warrant  may  be  in  the  form  I  in  schedule  one  hereto,  or  to 
the  like  effect. 

4.  When  any  such  thing  is  seized  and  brought  before  such  justice  he  may 
detain  it,  taking  reasonable  care  to  preserve  it  till  the  conclusion  of  the  investi- 
gation ;  and,  if  any  one  is  committed  for  trial,  he  may  order  it  further  to  be 
detained  for  the  purpose  of  evidence  on  the  trial.  If  no  one  is  committed,  the 
justice  shall  direct  such  thing  to  be  restored  to  the  person  from  whom  it  was  taken, 
except  in  the  cases  next  hereinafter  mentioned,  unless  he  is  authorized  or  required 
by  law  to  dispose  of  it  otherwise.  In  case  any  improved  arm  or  ammunition  in 
respect  to  which  any  offence  undei  section  one  hundred  and  sixteen  has 
been  committed  has  been  seized,  it  shall  be  forfeited  to  the  Crown.  R.  S.  C.  c.  50, 
8.  101. 

5.  If  under  any  such  warrant  there  is  brought  before  any  justice  any  forged 
bank-note,  bank  note-paper,  instrument  or  other  thing,  the  possession  whereof  in 
the  absence  of  lawful  excuse  is  an  offence  under  any  provision  of  this  or  any 
other  Act,  the  court  to  which  any  such  person  is  committed  for  trial  or,  if  there  is 
no  commitment  for  trial,  such  justice  may  cause  such  thing  to  be  defaced  or 
destroyed.    R.  S.  C.  c.  174,  s.  55. 

6.  If  under  any  such  warrant  there  is  brought  before  any  justice,  any  counter- 
feit coin  or  other  thing  the  possession  of  which  with  knowledge  of  its  nature  and 
without  lawful  excuse  is  an  indictable  offence  under  any  provision  of  Part  XXXV. 
of  this  Act,  every  such  thing  as  soon  as  it  has  been  produced  in  evidence,  or  as 
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soon  as  it  appears  that  it  will  not  be  required  to  be  so  produced,  shall  forthwith 
be  defaced  or  otherwise  disposed  of  as  the  justice  or  the  court  directs.  R.  S.  C. 
0.  174,  8.  56. 

7.  Every  person  acting  in  the  execution  of  any  such  warrant  may  seize  any 
explosive  substance  which  he  has  good  cause  tc  suspect  is  intended  to  be  used  for 
anv  unlawful  object,— and  shall,  with  all  convenient  speed,  after  the  seizure, 
remove  the  same  to  such  proper  place  as  he  thinks  fit,  and  detain  the  same  until 
ordered  by  a  judge  of  a  superior  court  to  restore  it  to  the  person  who  claims  the 
same.    R.  S.  C.  c.  150,  s.  11. 

8.  Any  explosive  substance  so  seized  shall,  in  the  event  of  the  person  in  whose 
possession  the  same  is  found,  or  of  the  owner  thereof,  being  convicted  of  any 
offence  under  Part  VI.  of  this  Act,  be  forfeited  ;  and  the  same  shall  be  destroyed 
or  sold  under  the  direction  of  the  court  before  which  such  person  is  convicted,  and, 
in  the  case  of  sale,  the  proceeds  arising  therefrom  shall  be  paid  to  the  Minister  of 
Finance  and  Receiver  General,  for  the  public  uses  of  Canada.  R.  S.  C.  c.  150, 
s.  12. 

9.  If  offensive  weapons  believed  to  be  dangerous  to  the  public  peace  are  seized 
under  a  search  warrant  the  same  shall  be  kept  in  safe  custody  in  such  place  as  the 
justice  directs,  unless  the  owner  thereof  proves,  to  the  satisfaction  of  such  justice, 
that  such  offensive  weapons  were  n:jt  kept  for  any  purpose  dangerous  to  the  public 
peace ;  and  any  person  from  whom  any  such  offensive  weapons  are  so  taken  may, 
if  the  justice  of  the  peace  upon  whose  warrant  the  same  are  taken,  upon  application 
made  for  that  purpose,  refuses  to  restore  the  same,  apply  to  a  judge  of  a  superior 
or  county  court  for  the  restitution  of  such  offensive  weapons,  upon  giving  ten  days' 
previous  notice  of  such  application  to  such  justice ;  and  such  judge  shall  make 
such  order  for  the  restitution  or  safe  custody  of  such  offensive  weapons  as  upon 
such  application  appears  to  him  to  be  proper.     R.  S.  C.  c.  149,  ss.  2  and  3. 

10.  If  goods  or  things  by  means  of  which  it  is  suspected  that  an  offence  has 
been  committed  under  Part  XXXIII.  are  seized  under  a  search  warrant,  and 
brought  before  a  justice,  such  justice  and  one  or  more  other  justice  or  justices  shall 
determine  summarily  whether  the  same  are  or  are  not  forfeited  under  the  said 
Part  XXXIII.;  and  if  the  owner  of  any  goods  or  things  whicli,  if  the  owner  thereof 
had  been  convicted,  would  be  forfeited  under  this  Act,  is  unknown  or  cannot  be 
found,  an  information  or  complaint  may  be  laid  for  the  purpose  only  of  enforcing 
such  forfeiture,  and  the  said  justice  may  cause  notice  to  be  advertised  stating  that 
up.less  cause  is  shown  to  the  contrary  at  the  time  and  place  named  in  the  notice, 
sucli  goods  or  things  will  be  declared  forfeited  ;  and  at  such  time  and  place  the 
justice,  unless  the  owner,  or  any  person  on  his  behalf,  or  other  person  interested 
in  the  goods  or  things,  shows  cause  to  the  contrary,  may  declare  such  goods  or 
things,  or  any  of  them,  forfeited.     51  \.  c.  41,  s.  14. 

570.  Any  constable  or  ether  peace  officer,  if  deputed  by  any  public  depart- 
ment, may,  within  the  limits  for  which  he  is  such  constable  or  peace  officer,  stop, 
detain  and  search  any  person  reasonably  suspected  of  having  or  conveying  in  any 
manner  any  public  stores  defined  in  section  three  hundred  and  eighty-three,  stolen 


m 


72 


MAGISTRATES    MANUAL. 


r    * 


or  nnlawfully  obtained,  or  any  vessel,  boat  or  vehicle  in  or  on  which  their  is  reason 
to  suspect  that  any  public  stores  stolen  or  unlawfully  obtained  may  be  found. 

2.  A  constable  or  other  peace  ofiScer  shall  be  deemed  to  be  deputed  witliin 
the  meaning  of  this  section  if  he  is  deputed  by  any  writing  signed  by  the  person 
who  is  the  head  of  such  department,  or  who  is  authorized  to  sign  documents  on 
behalf  of  such  department. 

571*  On  complaint  in  writing  made  to  any  justice  of  the  county,  district  or 
place,  by  any  person  interested  in  any  mining  claim,  that  mined  gold  or  gold- 
bearing  quartz,  or  mined  or  unmanufactured  silver  or  silver  ore,  is  unlawfully 
deposited  in  any  place,  or  held  by  any  person  contrary  to  law,  a  general  search 
warrant  may  be  issued  by  such  justice,  aj  in  the  case  of  stolen  goods,  including 
any  number  of  places  or  persons  named  in  such  complaint;  and  if,  upon  such 
search,  any  such  gold  or  gold  bearing  quartz,  or  silver  or  silver  ore  is  found  to  be 
unlawfully  deposited  or  held,  the  justice  shall  make  such  order  for  the  restoration 
thereof  to  the  lawful  owner  as  he  considers  right. 

2.  The  decision  of  the  justice  in  such  case  is  subject  to  appeal  as  in  ordinary 
cases  coming  within  the  provisions  of  Part  LVIII.    R.  S.  C.  c.  174,  s.  58. 

573«  If  any  constable  or  other  peace  officer  has  reasonable  cause  to  suspect 
that  any  timber,  mast,  spar,  saw-log  or  other  description  of  lumber,  belonging  to 
any  lumberman  or  owner  of  lumber,  and  bearing  the  registered  trade  mark  of  such 
lumberman  or  owner  of  lumber,  is  kept  or  detained  in  any  saw-mill,  mill-yard, 
boom  or  raft,  without  the  knowledge  or  consent  of  the  owner,  such  constable  or 
other  peace  officer  may  enter  into  or  upon  the  same,  and  search  or  examine,  for  the 
purpose  of  ascertaining  whether  such  timber,  mast,  spar,  saw-log  or  other  descrip- 
tion of  lumber  is  detained  therein  without  such  knowledge  and  consent.  R.  S.  C. 
c.  174,  8.  54. 

573.  Any  officer  in  Her  Majesty's  service,  any  warrant  or  petty  officer  of 
he  navy,  or  any  non-commissioned  officer  of  marines,  with  or  without  seamen  or 

persons  under  his  command,  may  search  any  boat  or  vessel  which  hovers  about  or 
approaches,  or  which  has  hovered  about  or  approached,  any  of  Her  Majesty's 
ships  or  vessels  mentioned  in  section  one  hundred  and  nineteen,  Part  VI.  of  this 
Act,  and  may  seize  any  intoxicating  liquor  found  on  board  such  boat  or  vessel ; 
and  the  liquor  so  found  shall  be  forfeited  to  the  Crown.     50-51  V.  c.  46,  s.  3. 

574.  Whenever  there  is  reason  to  believe  that  any  woman  or  girl  mentioned 
in  section  one  hundred  and  eighty-five,  Part  XIII.,  has  been  inveigled  or  enticed  to  a 
house  of  ill-fame  or  assignation,  then  upon  complaint  thereof  being  made  under  oath 
by  the  parent,  husband,  master  or  guardian  of  such  woman  or  girl,  or  in  the  event  of 
such  woman  or  girl  having  no  known  parent,  husband,  master  nor  guardian  in  the 
place  in  which  the  offence  is  alleged  to  have  been  committed,  by  any  other  person,  to 
any  justice  of  the  peace,  or  to  a  judge  of  any  court  authorized  to  issue  warrants  in 
cases  of  alleged  offences  against  the  criminal  law,  such  justice  of  the  peace  or  judge 
of  the  court  may  issue  a  warrant  to  enter,  by  day  or  night,  such  house  of  ill-fame 
or  assignation,  and  if  neces>".;y  use  force  for  the  purpose  of  effecting  such  entry 
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whether  by  breaking  open  doors  or  otherwise,  and  to  search  for  such  woman  or 
girl,  and  bring  her,  and  tlie  person  or  persons  in  whose  keeping  and  possession  she 
is,  before  such  justice  of  the  peace  or  judge  of  the  court,  who  may,  on  examina- 
tion, order  her  to  be  delivered  to  her  parent,  husband,  master  or  guardian,  or  to  be 
discharged,  as  law  and  justice  require.     R.  S.  C.  o.  167,  s.  7. 

Under  this  section  it  woukl  seem  that  the  justice  has  a  judicial 
as  well  as  a  ministerial  function,  and  that  if  the  justice  upon  the 
bona  fide  information  of  an  applicant,  decides  that  there  are 
reasonable  grounds  for  suspicion,  and  issues  a  search  warrant,  no 
action  for  malicious  prosecution  will  lie  against  such  applicant  for 
having  given  the  information  to  the  justice.  See  Hope  v.  Evered, 
16  Cox,  112. 

5T')*  If  the  chief  constable  or  deputy  chief  constable  of  any  city  or  town,  or 
other  officer  authorized  to  act  in  his  absence,  reports  in  writing  to  any  of  the  com- 
missioners of  police  or  mayor  of  such  city  or  town,  or  to  the  police  magistrate  of 
any  town,  that  there  are  good  grounds  for  believing,  and  that  he  does  believe,  that 
any  house,  room  or  place  within  the  said  city  or  town  is  kept  or  used  as  a  common 
gaming  or  betting-house  as  defined  in  Part  XIV.,  sections  one  hundred  and  ninety- 
six  and  one  hundred  and  ninety-seven,  or  is  used  for  the  purpose  of  carrying  on  a 
lottery,  or  for  the  sale  of  lottery  tickets,  contrary  to  the  provisions  of  Part  XV., 
section  two  hundred  and  five,  whether  admission  thereto  is  limited  to  those 
possessed  of  entrance  keys  or  otherwise,  the  said  commissioners  or  commissioner, 
or  mayor,  or  the  said  police  magistrate,  may,  by  order  in  writing,  authorize  the 
chief  constable,  deputy  chief  constable,  or  other  officer  as  aforesaid,  to  enter  any 
such  house,  room  or  place,  with  such  constables  as  are  deemed  requisite  by  the 
chief  constable,  deputy  chief  constable  or  other  officer, — and,  if  necessary,  to  use 
force  for  the  purpose  of  effecting  such  entry,  whetiier  "by  breaking  open  doors  or 
otherwise, — and  to  take  into  custody  all  persons  who  are  found  therein,  and  to 
seize,  as  the  case  may  be  (1)  all  tables  and  instruments  of  gaming,  and  all  moneys 
and  securities  for  money,  or  (2)  all  instruments  or  devices  for  the  carrying  on  of 
such  lottery,  and  all  lottery  tickets  found  in  such  house  or  premises.  R.  S.  C. 
c.  158,  s.  2. 

2.  The  chief  constable,  deputy  chief  constable  or  other  officer  making  such 
entry,  in  obedience  to  any  such  order,  may,  with  the  assistance  of  one  or  more 
constables,  search  all  parts  of  the  house,  room  or  place  which  he  has  so  entered, 
where  he  suspects  that  tables  or  instruments  of  gaming  or  betting,  or  any  instru- 
ments or  devices  for  the  carrying  on  of  such  lottery  or  any  lottery  tickets,  are 
concealed,  and  all  persons  whom  he  finds  in  such  house  or  premises,  and  seize  all 
tables  and  instruments  of  gaming,  or  any  such  instruments  or  devices  or  lottery 
tickets  as  aforesaid,  which  he  so  finds.    R.  S.  C.  c.  158,  s.  3. 

3.  The  police  magistrate  or  other  justice  of  the  peace  before  whom  any  person 
is  taken  by  virtue  of  an  order  or  warrant  under  this  section,  may  direct  any  cards, 
dice,  balls,  counters,  tables  or  other  instruments  of  gaming,  used  in  playing  any 
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game,  and  seized  under  this  Act  in  any  place  used  aa  a  common  ^aniin^-Iionse,  or 
any  such  instruments  or  devices  for  the  carrying  on  ot  a  lottery,  or  any  such  lot- 
tery tickets  as  aforesaid,  to  be  forthwith  destroyed,  and  any  money  or  securities 
seized  under  this  section  shall  be  forfeited  to  thj  Crown  for  the  public  uses  of 
Ciwmda.    R.  8.  C.  c.  158,  s.  5. 

4.  Tlie  expression  '*  chief  constable  "  includes  chief  of  police,  city  marshal  or 
other  head  of  the  police  force  of  any  city,  town  or  place.    R.  S.  C.  c.  158,  s.  1. 

5.  The  expression  "  deputy  chief  constable  "  includes  deputy  chief  of  police, 
deputy  or  assistant  city  marshal  or  other  deputy  head  of  the  police  force  of  any 
city,  town  or  place,  and  the  expression  "  police  magistrate  "  includes  stipendiary 
magistrates. 

Every  order  under  this  section  should  be  executed  within  a 
reasonable  time.  In  one  case  the  order  to  enter  was  issued  in 
January,  1889,  but  not  executed  till  March,  1892.  No  provision 
being  made  by  the  Act  as  to  the  time  within  which  the  order 
should  be  executed,  it  was  held  that  the  case  was  governed  by 
s.  841  of  the  Code.  This  order  is  distinct  from  a  warrant  for  arrest 
of  a  person  charged  with  a  crime,  which  is  valid  until  executed. 
E.  V.  Ah  Sing,  2  B.  C.  E.  (Hunter)  167. 

976*  Any  stipendiary  or  police  magistrate,  mayor  or  warden,  or  any  two 
justices  of  the  peace,  upon  information  before  them  made,  that  any  person 
described  in  Part  XV.  as  a  loose,  idle  or  disorderly  person,  or  vagrant,  is  or  is  rea- 
sonably suspected  to  be  harboured  or  concealed  in  any  disorderly  house,  bawdy- 
house,  house  of  ill-fame,  tavern  or  boarding-house,  may,  by  warrant,  authorize  any 
constable  or  other  person  to  enter  at  any  time  such  house  or  tavern,  and  to  appre- 
hend and  bring  before  them  or  any  other  justices  of  the  peace,  every  person  found 
therein  so  suspected  as  aforesaid.     R.  S.  C.  c.  157,  s.  8. 

Under  the  Fugitive  Offenders  Act  (E.  S.  C.  c.  143,  s.  12), 
whenever  a  warrant  for  the  apprehension  of  a  person  accused  of  an 
offence  has  been  indorsed  in  pursuance  of  this  Act  any  magistrate 
has  the  same  power  of  issuing  a  search  warrant  as  if  the  offence 
had  been  wholly  committed  within  his  jurisdiction. 

Under  the  Act  respecting  the  preservation  of  peace  in  the 
vicinity  of  public  works  (E.  S.  C.  c.  151,  s.  8),  any  justice  of  the 
peace  having  authority  within  the  place  in  which  the  Act  is  at  the 
time  in  force,  upon  the  oath  of  a  credible  witness,  that  he  belives 
that  any  weapon  is  in  the  possession  of  any  person,  may  issue  a 
warrant  to  search  for  and  seize  the  same.  Section  16  gives  a 
similar  power  to  search  for  and  seize  intoxicating  liquor. 
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In  the  North-West  Territories  any  Judge  of  the  Supreme  Court 
or  justice  of  the  peace,  on  complaint  made  hefore  him  on  the 
evidence  of  one  credible  witness,  that  any  intoxicating  liquor  is 
l)eing  manufactured,  sold  or  bartered,  may  issue  a  search  warrant 
as  in  cases  of  stolen  goods.  R.  S.  C.  c.  50,  s.  94  ;  54  iS:  55  V.  c. 
•22,  8.  15. 

The  same  law  applies  in  the  District  of  Keewatin.  R.  S.  C. 
c.  53,  s.  37. 

Under  the  Wrecks  and  Salvage  Act  (R.  S.  C.  c.  81',  s.  41),  the 
receiver  of  any  wreck  may  obtain  a  search  warrant  from  any  justice 
of  the  peace  to  search  for  concealed  wreck.  So  a  search  warrant 
may  be  granted  to  search  for  fish  where  here  is  reason  to  believe 
that  they  are  taken  in  violation  of  tho  Fisheries  Act.  R.  S.  C. 
c.  95,  s.  17,  8-s.  2. 

It  is  not  merely  in  reference  to  goods  tliat  tjuch  warrants  may 
n'^^■7  be  granted.  Thus  under  the  SeamiMs  Act  (R.  S.  C.  c.  74, 
s.  119),  a  justice  of  the  peace  may  grant  a  warrant  to  search  for 
seamen  unlawfully  harbored  or  detained,  or  for  apprehending 
deserters  supposed  to  be  concealed  in  taverns  or  hououo  of  ill-fame, 
//'.  s.  120.  A  similar  provision  is  inserted  in  the  Inland  Waters 
Seaman's  Act.     R.  S.  C.  c.  75,  s.  42. 

The  party  requiring  a  search  warrant  must  go  before  a  justice 
of  the  peace  of  the  "county  or  other  jurisdiction  where  the  premises 
intended  to  be  searched  are  situate,  and  make  oath  of  circumstances, 
showing  a  reasonable  ground  for  suspecting  that  the  goods  are 
upon  these  premises.  He  must  also  show,  upon  oath,  either  that 
the  goods  were  stolen  or  that  he  has  reason  to  suspect  that  they 
have  been  stolen,  for  a  positive  oath  that  a  felony  was  committed, 
of  goods,  is  not  necessary  to  justify  a  magistrate  in  granting  a 
search  warrant  for  them.  Elsee  v.  Smith,  1  Dowl.  &  Ry.  97.  The 
warrant  may  be  issued  on  a  Sunday.     See  s.  504,  s-s.  3. 
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PART  XLV. 


PROCEDURE  ON  APPEARANCE  OF  ACCUSED. 

STT.  When  any  person  accused  of  an  indictable  offence  is  before  a  justice, 
whether  vohintarily  or  upon  summons,  or  after  being  apprehended  with  or  with- 
out warrant,  or  while  in  custody  for  the  same  or  any  other  offence,  the  justice 
shall  proceed  to  inquire  into  the  matters  charged  against  such  person  in  the 
manner  hereinafter  defined. 

There  is  in  this  section  a  distinct  recognition  of  the  fact  that 
the  accused  may  waive  the  issue  of  a  summon?      See  ante,  p.  61. 

578.  No  irregularity  or  defect  in  the  substance  or  form  of  the  summons  or 
warrant,  and  no  variance  between  the  charge  contained  in  the  summons  or  war- 
rant and  ihe  charge  contained  in  the  information,  or  between  either  and  the 
evidence  adduced  on  the  part  of  the  prosecution  at  the  inquiry,  shall  affect  the 
validity  of  any  proceeding  at  or  subsequent  to  the  hearing.     R.  S.  C.  c.  174  s.  58, 

See  also  ss.  629  and  723  of  the  Code. 

370«  If  it  appears  to  the  justice  that  the  person  charged  has  been  deceived 
or  misled  by  any  such  variance  in  any  summons  or  warrant,  he  may  adjourn  the 
hearing  of  the  case  to  some  future  day,  and  in  the  meantime  may  remand  such 
person,  or  admit  him  to  bail  as  hereinafter  mentioned.    R.  S.  G.  c.  174,  s.  59. 

A  man  accused  of  crime  hefore  a  magistrate,  who  raises  no 
objection  to  the  form  of  the  information,  and  is  tried  and  convicted, 
is  by  the  operation  of  these  sections  much  in  the  same  position  as 
a  man  indicted  for  crime  who  omits  to  demur  to  or  quash  the 
indictment,  pleads  not  guilty,  is  tried  and  convicted.  All  defects 
apparent  on  the  face  of  the  information  are  waived.  Crawford  v. 
Beattie,  39  Q.  B.  (Ont.)  28 ;  R.  v.  Cavanagh,  27  C.  P.  (Ont.)  537. 
In  R.  V.  Cavanagh,  supra,  it  was  held  that  an  information  for  an 
offence  punishable  on  summary  conviction,  might  be  amended  ; 
and  in  Crawford  v.  Beattie,  supra,  it  seemed  to  be  assumed  that 
the  same  course  might  be  pursued  in  the  case  of  an  information 
for  an  indictable  offence.  On  objection,  therefore,  taken  to  an 
information,  the  magistrate  may  allow  it  to  be  amended  in  the 
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same  manner  as  an  indictment  under  8.  629  of  this  Act ;  see  also 
Be  Conklin,  31  Q.  B.  (Ont.)  160. 

Section  578  was  framed  not  only  to  meet  the  case  of  a  variance 
between  the  information  and  the  evide  nee  (see  Whittle  v.  Frank- 
land,  6  L.  T.  N.  S.  639) ;  but  to  cure  defects  in  the  information 
either  in  "  substance  or  in  form,"  where  the  evidence  discloses  an 
offence.  But  it  does  not  enable  the  justice  to  summon  a  person 
for  one  offence  requiring  a  particular  punishment,  and  without  a 
fresh  information,  convict  him  of  a  different  offence  requiring  a 
different  punishment.  Martin  v.  Pridgeon,  1  E.  &  E.  778 ;  R.  v. 
Brickhall,  10  L.  T.  N.  S.  385.  The  plaintiff  was  brought  before 
defendant  and  another  magistrate  on  the  2nd  of  January,  1875, 
under  a  summons  issued  by  defendant,  on  an  information  that  he 
did  on,  etc.,  "  obtain,  by  false  pretences,  from  complainant,  the  sum 
of  five  dollars  contrary  to  law,"  omitting  the  words  "  with  intent 
to  defraud,"  which,  by  s.  359  of  the  Code,  is  made  part  of  the 
offence.  The  plaintiff  did  not,  when  before  the  magistrate,  pretend 
ignorance  of  the  charge,  or  take  any  objection  to  the  information, 
and  it  was  held  that  the  defendant  had  jurisdiction,  for  the  informa- 
tion might,  by  intendment,  be  read,  as  charging  the  statutable 
offence,  and  if  not,  the  plaintiff  should  have  taken  his  objection 
before  the  magistrate,  when  the  information  might  have  been 
amended  and  resworn,  a/'d  that  he  was  precluded  from  raising  it  in 
this  action.     Crawford  v.  Beattie,  39  Q.  B.  (Out.)  13. 

5S0>  If  it  appears  to  the  justice  that  any  person  being  or  residi-  g  within  the 
province  is  likely  to  give  material  evidence  either  for  the  prosecution  or  for  the 
accused  on  such  inquiry  he  may  issue  a  summons  under  his  hand  requiring  such 
person  to  appear  before  him  at  a  time  and  place  mentioned  therein  to  give  evidence 
respecting  the  charge,  and  to  bring  with  him  auy  documents  in  his  possession  or 
under  his  control  relating  thereto. 

2.  Such  sammons  may  be  in  the  form  K  in  schedule  one  hereto,  or  to  the  like 
effect.    R.  S.  C.  o.  174,  s.  60. 

This  section,  it  will  be  observed,  is  limited  to  persons  being  or 
residing  in  the  province,  that  is,  the  same  province  as  the  justice. 
When  the  witnesb  is  residing  any  where  in  Canada  out  of  the  pro- 
vince, s.  584  applies,  and  a  writ  of  subpoena  may  be  obtained  from 
any  judge  of  a  superior  court  or  a  county  court. 
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See  also  as.  678,  679  and  680  of  the  Code.  It  would  seem  tliat 
s.  681  may  be  invoked  in  the  case  of  a  preliminary  inquiry  to  fur- 
nish evidence  in  the  case  of  a  person  dangerously  ill.  See  alsa 
88.  682  and  683. 

The  provisions  of  s.  680  cannot  be  invoked  until  an  information 
is  laid  against  the  accused,  and  a  summons  or  warrant  is  issued 
against  him. 

The  summons  to  a  witness  should  be  addressed  to  him  by  his 
name  and  description.  The  day  on  which  he  is  thereby  ordered  to 
appear  should  be  stated  as  well  as  the  place,  giving  such  a  designa- 
tion or  description  thereof  as  that  he  can  easily  find  it,  if  in  a  city, 
town,  village  or  parish.  It  should  also  be  dated,  signed,  and  sealed 
by  the  justice.  In  the  event  of  the  person  served  with  a  summona 
neglecting  or  refusing  to  appear,  the  justice  can  issue  a  warrant  for 
his  apprehension.     See  Code,  s.  582. 

Formerly  only  witnesses  for  the  prosecution  could  be  sum- 
moned. Now  any  person  likely  to  give  material  evidence  either 
for  the  prosecution  or  for  the  accused,  may  be  required  to  appear. 

A  witness  cannot  refuse  to  attend  on  being  served  with  a  sum- 
mons or  warrant,  until  his  expenses  are  paid.  R.  v.  James,  1  C. 
&  P.  322. 

In  the  Province  of  Quebec  it  has  been  held  that  the  Court  of 
Queen's  Bench  has  the  right  to  order  the  issue  of  a  writ  of  habeas 
corpus  to  bring  a  prisoner,  detained  for  a  debt  on  a  ca^pias,  before  a 
magistrate,  to  attend  at  the  preliminary  examination  of  the  infor- 
mation laid  against  him  for  a  criminal  offence.  Ex  parte  Tibbs, 
3  D.  Pi.  116.  See  Code,  s.  680,  under  which  the  procedure  would 
now  be  by  order  on  the  gaoler. 

Only  the  justice  before  whom  the  information  is  laid  has 
authority  to  issue  a  summons  for  a  witness  under  this  section.  It 
gives  no  authority  to  a  justice,  who  is  a  stranger  to  the  proceedings 
instituted,  to  summon  witnesses  to  appear  before  the  justice  who 
took  the  information.     Byrne  v.  Arnold,  24  S.  C.  N.  B.  161. 

A  justice  cannot  be  ordered  to  attend  at  the  honse  of  an  infirm 
witness  to  take  his  deposition.     Ex  parte  Kimbolton,  25  J.  P.  759. 

Under  the  "  Canada  Evidence  Act,"  1893,  56  V.  c.  31,  s.  3,  a 
person  shall  not  be  incompetent  to  give  evidence  by  reason  of  in- 
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terest  or  crime,  and  the  prisoner  or  the  prisoner's  husband  or  wife, 
ab  the  case  may  be,  is  competent. 

This  section  is  silent  as  to  the  manner  in  which  it  is  to  be  made 
to  appear  to  the  justice  that  any  person  is  likely  to  give  material 
evidence.  The  summons  K  recites  that  "  it  has  been  made  to 
appear  to  me  upon  (oath)."  Sections  582  and  583  of  the  Code 
make  it  clear  that  before  the  warrant  is  issued  the  justice  must  be 
satisfied  by  proof  on  oath  that  the  witness  is  lik  .ly  to  give  material 
evidence,  and  will  not  attend  without  being  compelled  so  to  do. 
The  following  form  of  deposition  may  be  used  : 


has 
It 
[dings 
who 

Infirm 
I759. 
1.  3,  a 
)f  in- 


DEPOSITION  THAT  A  PERSON  IS  A  3IATERIAL  WITNESS. 

Canada 
Province  of 

District  {or  County, 
United  Counties,  or 
as  the  case  may  be), 
of 

The  deposition  of  J.  N.,  of  the  of  C,  in  the 

said  County  {farmer),  taken  on  oath  before  me  the  undersigned, 
one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
County  of  C,  at  N.,  in  the  said  County,  this  (^--j  of 

,  18  ,  who  saith  that  E.  F.,  of  the 
of  C,  aforesaid  {grocer),  is  likely  to  give  material  evidence  on 
behalf  of  the  prosecution,  in  this  behalf,  touching  the  matter  of  the 
annexed  {or  "within")  information  {or  "complaint";  and  that 
this  deponent  verily  believes  that  the  said  E.  F.  will  not  appeal r 
for  the  purpose  of  being  examined  as  a  witness  without  being  com- 
pelled so  to  do. 

Before  me,  J.  S. 

It  is  difficult  to  understand  why  there  should  be  a  recital  in  the 
form  of  summons  K,  that  it  has  been  made  to  appear  upon  {oath) 
that  the  witness  is  likely  to  give  material  evidence  when  there  is  no 
provision  in  the  section  for  such  proof. 

A.  was  summoned  to  appear  as  a  witness  for  the  prosecution  on 
the  trial  of  an  information  for  a  violation  of  the  Canada  Temper- 
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ance  Act.  He  was  served  with  the  summons  and  paid  the  regular 
fees  for  travel  and  attendance,  but  disobeyed  the  summons  and 
made  no  excuse.  The  magistrate,  before  whom  the  information 
was  laid,  issued  four  warrants  in  succession  to  have  A.  arrested  and 
brought  before  him  to  testify,  and  adjourned  the  hearing  of  the 
cause  from  time  to  time  for  that  purpose.  A.  evaded  arrest  under 
the  first  three  warrants,  but  was  arrested  under  the  fourth. 
Having  escaped,  he  was  re-arrested  by  defendants,  who  gained 
access  to  a  house  in  which  he  had  taken  refuge  by  raising  a  window, 
and,  on  refusing  to  give  bail,  A.  was  placed  in  gaol.  The  court 
held  that  the  laying  of  the  information  gave  the  magistrate  juris- 
diction to  go  Oil  with  the  inquiry  and  issue  the  warrant,  even 
though  the  Canada  Temperance  Act  might  not  be  in  force,  and,  the 
prosecution  being  a  criminal  proceeding,  the  defendants  were 
justified  in  opening  the  window  and  entering  the  house,  and  in 
placing  A.  in  gaol  on  his  refusal  to  give  bail.  Messenger  v.  Parker, 
6  Russell  &  Geldert,  237. 

581«  Every  such  summons  shall  be  served  by  a  constable  or  other  peace 
officer  upon  the  person  to  whom  it  is  directed  either  personally,  or  if  such  person 
cannot  conveniently  be  met  with,  by  leaving  it  for  him  at  his  last  or  most  usual 
place  of  abode  with  some  inmate  thereof  apparently  not  under  sixteen  years  of 
age. 

This  section  is  substantially  the  same  as  s.  562,  s-s.  2  of  the 
Code.     See  notes  in  the  latter  section,  ante  p.  57. 

583.  If  any  one  to  whom  such  last-mentioned  summons  is  directed  does  not 
appear  at  the  time  and  place  appointed  thereby,  and  no  just  excuse  is  offered  for 
such  non-appearance,  then  (after  proof  upon  oath  that  such  summons  has  been 
served  as  aforesaid,  or  that  the  person  to  whom  the  summons  is  directed  is  keeping 
out  of  the  way  to  avoid  service)  the  justice  before  whom  such  person  ought  to  have 
appeared,  being  satisfied  by  proof  on  oath  that  he  is  likely  to  give  material  evi- 
dence, may  issue  a  warrant  under  his  hand  to  bring  such  person  at  a  time  and 
place  to  be  therein  mentioned  before  him  or  any  other  justice  in  order  to  testify  as 
aforesaid. 

2.  The  warrant  may  be  in  the  form  L  in  schedule  one  hereto,  or  to  the  like 
effect.  Such  warrant  may  be  executed  anywhere  within  the  territorial  jurisdiction 
of  the  justice  by  whom  it  is  issued,  or,  if  necessary,  endorsed  as  provided  in  section 
five  hundred  and  sixty-five  and  executed  anywhere  in  the  province,  but  out  of  such 
jurisdiction.    B.  S.  C.  c.  17^,  s.  61. 

3.  If  a  person  summoned  as  a  witness  under  the  provisions  of  this  part  ia 
brought  before  a  justice  on  a  warrant  issued  in  consequence  of  refusal  to  obey  the 
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summons  such  person  may  be  detained  on  such  warrant  before  the  justice 
who  issued  the  summons  or  before  any  other  justice  in  and  for  the  same 
territorial  division  who  shall  then  be  there,  or  in  the  common  gaol,  or  any 
other  place  of  confinement,  or  in  the  custody  of  the  person  having  him  in 
charge,  with  a  view  to  secure  his  presence  as  a  witness  on  the  day  fixed  for  the 
trial ;  or  in  the  discretion  of  the  justice  such  person  may  be  released  on  recogni- 
zance, with  or  without  sureties,  conditioned  for  his  appearance  to  give  evidence  as 
therein  mentioned,  and  to  answer  for  his  default  in  not  attending  upon  the  said 
summons  as  for  contempt ;  and  the  justice  may,  in  a  summary  manner,  examine 
into  and  dispose  of  the  charge  of  contempt  against  such  person,  who,  if  found  guilty 
thereof,  may  be  fined  or  imprisoned,  or  both,  such  fine  not  to  exceed  twenty 
dollars,  and  such  imprisonment  to  be  in  the  common  gaol,  without  hard  labour, 
and  not  to  exceed  the  term  of  one  month,  and  may  also  be  ordered  to  pay  the  costs 
incident  to  the  service  and  execution  of  the  said  summons  and  warrant  and  of  his 
detention  in  custody.     51  V.  c.  45,  s.  1. 

(The  conviction  under  this  section  may  be  in  the  form  PP  in  schedule  one 
hereto.) 

See  notes  on  s.  580,  ante,  p.  77. 

These  sections  in  no  manner  apply  to  the  case  of  a  prosecutor 
unwiliing  to  proceed,  and  entitled  so  to  refuse  (as  for  instance 
where  the  charge  is  of  assault  only,  see  s.  864  of  the  Code),  but 
only  to  the  case  of  a  material  witness  other  than  the  prosecutor 
refusing  to  attend,  where  the  prosecutor  is  desirous  of  proceeding. 
Cross  V.  Wilcox,  39  Q.  B.  (Ont.)  187.  A  magistrate  who  by  war- 
rant causes  the  arrest  of  the  prosecutor  to  ansiver  the  charge  con- 
tained in  the  infornuition,  and  to  be  further  dealt  with  according 
to  law,  exceeds  his  jurisdiction  and  is  liable  in  trespass. 

A  magistrate  has  no  right  to  issue  a  warrant  for  the  apprehen- 
sion of  a  person  to  attend  to  find  bail  for  his  appearance  as  a  witness 
at  the  assizes,  although  it  is  sworn  that  the  witness  is  material, 
and  had  refused  to  obey  a  summons  which  had  previously  been 
issued,  to  give  evidence  before  the  magistrate.  Evans  v.  Rees,  12 
A.  &  E.  55. 

A  justice  of  the  peace  may  commit  a  feme  covert,  who  is  a 
material  witness  on  a  charge  of  felony  brought  before  him,  and  who 
refuses  to  appear  at  the  sessions  to  give  evidence  or  find  sureties 
for  her  appearance.     Bennet  v.  Watson,  3  M.  &  S.  1. 

5N3«    If  the  justice  is  satisfied  by  evidence  upon  oath  that  any  person 
within  the  province,  likely  to  give  material  evidence  either  for  the  prosecution  or 
for  the  accused,  will  not  attend  to  give  evidence  without  being  compelled  so  to  do , 
C.M.M. — 6 
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then  instead  of  issuing  a  summons,  he  may  issue  a  warrant  in  the  first  instance. 
Such  warrant  may  be  in  the  form  M  in  schedule  one  hereto,  or  to  the  like  effect, 
and  may  be  executed  anywhere  within  the  jurisdiction  of  such  justice,  or,  if  neces- 
sary, endoised  as  provided  in  section  five  hundred  and  sixty-five  and  executed  any- 
where in  the  province  but  out  of  such  jurisdiction.     R.  S.  C.  o.  174,  s.  G2. 

See  notes  to  s.  580,  ante,  p.  77.  Both  the  form  of  summons  and 
■warrant  seem  to  assume  that  the  witness  is  to  give  evidence  for 
*'  the  prosecution,"  whereas  s.  580  as  well  as  the  above  section 
extend  to  witnesses  for  the  prosecution  or  for  the  accused.  See 
also  s.  584. 

ftS-l.  If  there  is  reason  to  believe  that  any  person  residing  anywhere  in 
Canada  out  of  the  province  and  not  being  within  the  province,  is  likely  to  give 
material  evidence  either  for  the  prosecution  or  for  the  accused,  any  judge  of  a 
Superior  Court  or  a  County  Court,  on  application  therefor  by  the  informant  or 
complainant,  or  the  Attorney-General,  or  by  the  accused  person  or  his  solicitor  or 
some  person  authorized  by  the  accused,  may  cause  a  writ  of  subpoena  to  be  issued 
under  the  seal  of  the  court  of  which  he  is  a  judge,  requiring  such  person  to  appear 
before  the  justice  before  whom  the  inquiry  is  beiuf^  held  or  is  intended  to  be  held 
at  a  time  and  place  mentioned  therein  to  give  evidence  respecting  the  charge  and 
to  bring  with  him  any  documents  in  his  possession  or  under  h  control  relating 
thereto. 

2.  Such  subpoena  shall  be  served  personally  upon  the  person  to  whom  it  is 
directed  and  an  afiidavit  of  such  service  by  a  person  effecting  the  same  purporting 
to  be  made  before  a  justice  of  the  peace,  shall  be  sufficient  proof  thereof. 

3.  If  the  person  served  with  a  subpoena  as  provided  by  this  section,  does  not 
appear  at  the  time  and  place  specified  therein,  and  no  just  excuse  is  offered  for  his 
non-appearance,  the  justice  holding  the  inquiry,  after  proof  upon  oath  that  the 
subpoena  has  been  served,  may  issue  a  warrant  under  his  hand  directed  to  any  con- 
stable or  peace  officer  of  the  district,  county  or  place  where  such  person  is,  or  to 
all  constables  or  peace  officers  in  such  district,  county  or  place,  directing  them  or 
any  of  them  to  arrest  such  person  and  bring  him  before  the  said  justice  or  any 
other  justice  at  a  time  and  place  mentioned  in  such  warrant  in  order  to  testify 
as  aforesaid. 

4.  The  warrant  may  be  in  the  form  N  in  schedule  one  hereto  or  to  '•■he  like 
effect.  If  necessary,  it  may  be  endorsed  in  the  manner  provided  /^'^t,-:  n  five 
hundred  and  sixty-five,  and  executed  in  a  district,  county  or  p'soc  ..  '^  ■  ,.iiu,n  lihe 
one  therein  mentioned. 

When  the  witness  is  within  the  province  the  justice  b.  re  whom 
the  information  is  laid  may  compel  his  attendance.  See  s.  580  and 
notes  thereon,  ante,  p.  77. 

The  provisions  of  this  section  cannot  be  invoked  until  an  infor- 
mation is  laid  before  a  justice  against  the  accused.   See  ante,  p.  78. 
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585.  Wlienever  any  person  appearing,  either  in  obedience  to  a  summons  or 
subpcena,  or  by  virtue  of  a  warrant,  or  being  present  and  being  verbally  required 
by  the  justice  to  give  evidence,  refuses  to  be  sworn,  or  having  been  sworn,  refuses 
to  answer  such  questions  as  are  put  to  him,  or  refuses  or  neglects  to  produce  any 
documents  which  he  is  required  to  produce,  or  refuses  to  sign  his  depositions  with- 
out in  any  such  case  offering  any  just  excuse  for  such  refusal,  such  justice  may 
a-^ljouru  the  proceedings  for  any  period  not  exceeding  eight  clear  days,  and  may  in 
the  meantime  by  warrant  in  form  O  in  schedule  one  hereto,  or  to  the  like  effect, 
commit  the  person  so  refusing  to  gaol,  unless  he  sooner  consents  to  do  what  is 
required  of  him.  If  such  person,  upon  being  brought  up  upon  such  adjourned 
hearing,  again  refuses  to  do  what  is  so  required  of  him,  the  justice,  if  he  sees  fit, 
may  again  adjourn  the  proceedings,  and  commit  him  for  the  like  period,  and  so 
again  from  time  to  time  until  such  person  consents  to  do  what  is  required  of  him. 

2.  Nothing  in  tliis  section  shall  prevent  such  justice  from  sending  any  such 
cawe  for  trial,  or  otherwise  disposing  of  the  same  in  the  meantime,  according  to 
any  other  sufficient  evidence  taken  by  him.     R.  S.  C.  c.  174,  s.  63. 

As  to  queationa  tending  to  criminate,  see  "  The  Canada  Evi- 
dence Act,"  1893,  56  V.  c.  31,  s.  5. 

580.    A  justice  holding  the  preliminary  inquiry  may,  in  his  discretion — 

(a)  permit  or  refuse  pern  sion  to  the  prosecutor,  his  counsel  or  attorney  to 
address  him  in  support  of  the  charge,  either  by  way  of  opening  or  summing  up  the 
case,  or  by  way  of  reply  upon  any  evidence  which  may  be  produced  by  the  person 
accused ; 

(b)  receive  further  evidence  on  the  part  of  the  prosecutor  after  hearing  any 
evidence  given  on  behalf  of  the  accused  ; 

((;)  adjourn  the  hearing  of  the  matter  from  time  to  time,  and  change  the 
place  of  hearing,  if  from  the  absence  of  witnesses,  the  inability  of  a  witness  who  is 
ill  to  attend  at  the  place  where  the  justice  usually  sits,  or  from  any  other  reasonable 
cause,  it  appears  desirable  to  do  so,  and  may  remand  the  accused  if  required  by 
warrant  in  the  form  P  in  schedule  one  hereto :  Provided  that  no  such  remand  shall 
be  for  more  than  eight  clear  days,  the  day  following  that  on  whicli  the  remand  is 
made  being  counted  as  the  first  day,  and  further  provided,  that  if  the  remand  is 
for  a  time  not  exceeding  three  clear  days,  tlie  justice  may  verbally  order  the  con- 
stable or  other  person  in  wliose  custody  the  accused  then  is,  or  any  other  constable 
or  person  named  by  the  justice  in  that  behalf,  to  keep  the  accused  person  in  his 
custody  and  to  bring  him  before  the  same  or  such  other  justice  as  shall  be  there 
acting  at  the  time  appointed  for  continuing  the  examination.  R.  S.  C.  c.  174, 
8.65; 

(d)  order  that  no  person  other  than  the  prosecutor  and  accused,  their  counsel 
and  solicitor  shall  have  access  to,  or  remain  in  the  room  or  building  in  which  the 
inquiry  is  held  (which  shall  not  be  an  open  court),  if  it  appears  to  him  that  the  ends 
of  justice  will  be  best  answered  by  :.o  doing  ; 

(e)  regulate  the  course  of  the  inquiry  in  any  way  which  may  appear  to  him 
desirable,  and  which  is  not  inconsistent  with  the  provisions  of  this  Act. 
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If  the  accused  is  not  allowed  a  full  opportunity  of  cross-examin- 
ing a  witness  his  deposition  will  not  be  admissible  on  the  trial,  in 
the  case  of  his  subsequent  illness,  inability  to  travel  or  absence 
from  Canada.  See  s.  687,  see  post,  title  evidence.  See  also  s.  590, 
which  requires  that  the  evidence  of  the  witnesses  shall  ])e  given  in 
the  presence  of  the  accused  and  that  he  shall  bo  entitled  to  cros«- 
examine  them.  This  section,  it  will  be  observed,  enables  the  jus- 
tice to  refuse  permission  to  the  prosecutor  to  address  him  in  sup- 
port of  the  charge,  but  says  nothing  as  to  the  accused. 

Where  justices  are  exercising  a  judicial  authority,  as  in  hear- 
ing and  determining  a  case  on  summary  conviction,  their  proceed- 
ings ought  not  to  be  private,  and  they  are  not  therefore  warranted  in 
removing  a  person  from  the  place  where  they  are  exercising  such 
authority  unless  he  interrupts  their  proceedings.  Daubney  v. 
Cooper,  10  B.  &  C.  237.  See  s.  849  of  the  Code.  But  where  a 
magistrate  is  acting  merely  in  a  ministerial  capacity,  as  enquiring 
into  a  charge  of  an  indictable  offence  previous  to  a  committal  of  the 
party  for  trial,  the  magistrate  has  a  discretion  as  to  who  shall  or 
shall  not  be  present  at  the  examination,  for  it  may  be  essential  to 
the  ends  of  public  justice,  and  more  especially  to  prevent  any 
accomplices  from  escaping  that  the  examination  should  be  private 
and  not  interrupi^ed  by  the  interference  of  any  person  on  the  part 
of  the  prisoner.     Cox  v.  Coleridge,  1  B.  &  C.  37. 

And  under  this  section  the  justice  may,  in  his  discretion,  order 
that  no  person  shall  have  access  to  the  room  or  building  in  which 
the  examination  is  being  taken,  or  shall  be  or  remain  in  it  without 
his  consent  or  permission,  if  it  appear  to  him  that  the  ends  of  jus- 
tice will  be  best  answered  by  doing  so.  The  justices  may  exclude 
an  attorney  or  counsel  if  they  please.  E.  v.  Coleridge,  1  B.  &  C. 
37;  Collier  v.  Hicks,  2  B.  &  Ad.  663  ;  see  also  Re  Judge,  C.  C. 
York,  31  Q.  B.  (Ont.)  267  ;  but  in  no  circumstances  the  accused 
or  his  counsel.  R.  v.  Commins,  4  D.  &  R.  94 ;  R.  v.  Griffiths,  16 
Cox,  46.  And  it  would  seem  clear  under  this  section  that  the 
prosecutor  and  the  accused  with  their  respective  counsel  have  a 
right  to  be  present.     See  also  s.  590. 

Under  s.  550  of  the  Code  the  trials  of  all  persons  apparently  under 
the  age  of  sixteen  years  shall,  bo  far  as  it  appears  expedient  and 
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practicable,  take  place  without  publicity  and  separately  and  apart 
from  that  of  other  accused  persona,  and  at  suitable  times  to  be 
designated  and  appointed  for  that  purpose. 

There  is  no  power  at  one  time  to  remand  for  a  period  exceeding 
eight  clear  days,  but  at  the  expiration  of  such  time  there  may  be 
a  further  remand  for  eight  day  i,  and  so  on.  A  remand  for  an 
unreasonable  time  would  be  void.  Connors  v.  Darling,  23  Q.  B. 
(Out.)  547-51. 

When  a  person  is  given  into  custody  without  warrant  on  a 
charge  of  an  indictable  offence  and  is  afterwards  brought  before  a 
magistrate,  the  latter  may  remand  him  without  taking  any 
evidence  upon  oath.     R.  v.  Waters,  12  Cox,  390. 

Where  the  commitment  is  in  court  to  a  proper  officer  there 
present  ther  j  is  no  warrant  of  commitment,  and  where  a  prisoner 
is  committed  until  discharged  by  due  course  of  law  the  warrant 
continues  in  force  until  the  prisoner  is  discharged  or  sent  to  the 
penitentiary,  and  it  is  sufficient  if  at  the  court  the  judge  remands 
the  prisoner  into  the  custody  of  the  proper  officer  in  court :  no 
written  order  or  commitment  is  necessary.  R.  v.  MulhoUand,  4 
P.  &  B.  478. 

Committing  magistrates  are  not  responsible  for  the  condition 
of  the  lock-ups,  and  a  justice  who  remands  a  prisoner  under  this 
section,  without  any  express  direction  to  take  him  to  the  lock-up, 
is  not  responsible  for  the  prisoner's  sufferings  in  the  lock-up,  if 
tlie  constable  takes  him  there  instead  of  to  the  common  gaol  of 
the  county.    Crawford  v.  Beattie,  39  Q.  B.  (Ont.)  13. 

587*  If  the  accused  is  remanded  under  the  next  preceding  section  the 
justice  may  discharge  him,  upon  his  entering  into  a  recognizance  in  the  form  Q  in 
schedule  one  hereto,  with  or  without  suretiies  in  the  discretion  of  the  justice,  con- 
ditioned for  his  appearance  at  the  time  and  place  appointed  for  the  continuance  of 
the  examination.     R.  S.  C.  c.  174,  s.  67. 

See  sections  589  and  805  of  the  Code  as  to  the  proceedings  to 
be  adopted  on  the  non-appearance  of  the  accused  under  the  recog- 
nizance. 

Formerly  notice  of  the  recognizance  had  to  be  given  to  the 
accused  and  his   sureties.     See  R    S.   C.  c.  174,  s.  67 ;    E.  v. 
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McKay,  28  S.  0.  N.  B.  564.      This  notice  ia  not  now  require(^ 
except  under  section  779  of  the  Code. 

This  section  says  nothing  as  to  the  method  of  executing  the 
recognizance,  but  it  would  be  well  to  follow  the  provisions  of  sec- 
tion 598  in  this  respect. 

v'SC'iS.  The  justice  may  order  the  accused  person  to  be  broujjht  before  him,  or 
bsfore  any  other  justice  for  the  same  territorial  division,  at  any  time  before  the 
expiration  of  the  time  for  which  such  person  has  been  remanded,  and  the  gaoler 
or  oflicer  in  whose  custody  he  then  is  shall  duly  obey  such  order,  B.  S.  C,  o.  174, 
a.  66. 

589.  If  the  accused  person  does  not  afterwards  appear  at  the  time  and  place 
mentioned  in  the  recognizance  the  said  justice,  or  any  other  justice  who  is  then 
and  there  present,  having  certified  upon  the  bade  of  tlie  recognizance  the  non- 
appearance of  such  accused  person  in  the  form  R  in  schedule  one  hereto,  may 
transmit  the  recognizance  to  the  clerk  of  the  court  where  the  accused  person  is  to 
be  tried,  or  other  proper  officer  appointed  by  law,  to  b'  proceeded  upon  in  like 
manner  ay  other  recognizances ;  and  such  certificate  shall  be  primd  facie,  evidence 
of  thf)  non-appearance  of  the  accused  person.     R.  S.  C.  c.  174,  s.  68. 

See  also  section  805. 

590*  When  the  accused  is  before  a  justice  holding  an  inquiry,  such  justice 
shall  take  the  evidence  of  the  witnesses  called  on  the  part  of  the  prosecution. 

2.  The  evidence  of  the  said  witnesses  shall  be  given  upon  oath  and  in  the 
presence  of  the  accused ;  and  the  accused,  his  counsel  or  solicitor,  shall  be  entitled 
to  cross-examine  them. 

3.  The  evidence  of  each  witness  shall  be  taken  down  in  writing  in  the  form  of 
a  deposition,  which  may  be  in  the  form  S  in  schedule  one  hereto,  or  to  the  like 
effect. 

4.  Such  deposition  shall,  at  some  time  before  the  accused  is  called  on  for  his 
defence,  be  read  over  to  and  signed  by  the  witness  and  the  justice,  the  accused,  the 
witness  and  justice  being  all  present  together  at  the  time  of  such  reading  and 
signing. 

5.  The  signature  of  the  justice  may  either  be  at  the  end  of  the  deposition  of 
each  witness,  or  at  the  end  of  several  or  of  all  the  depositions  in  such  a  form  as  to 
show  that  the  signature  is  meant  to  authenticate  each  separate  deposition. 

6.  Every  justice  holding  a  preliminary  inquiry  is  hereby  required  to  cause  the 
depositions  to  be  written  in  a  legible  hand  and  on  one  side  only  of  each  sheet  of 
paper  on  which  they  are  written.    R.  S.  C.  c.  174,  s.  69. 

7.  Provided  that  the  evidence  upon  such  inquiry  or  any  part  of  the  same  may 
be  taken  in  shorthand  by  a  stenographer  who  may  be  appointed  by  the  justice  and 
who  before  acting  shall  make  oath  that  he  shall  truly  and  faithfully  report  the 
evidence ;  aad  where  evidence  is  so  taken,  it  shall  not  be  necessary  that  such  evi- 
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dence  be  read  over  to  or  signed  by  the  witneaa,  but  it  ahall  be  sufficient  if  the 
transcript  be  si^^ned  by  the  justice  and  be  accompanied  by  au  affidavit  of  the 
stenof,'rapher  that  it  is  a  true  report  of  the  evidence. 

The  provisions  of  sub-sections  4,  5,  6  and  7  of  this  section  are 
substantially  new. 

According  to  the  most  recent  authority  in  England,  prisoners 
at  the  preliminary  inquiry  into  an  indictable  offence  have  a  right 
to  be  represented  by  counsel  or  solicitor,  and  such  counsel  or 
solicitor  has  an  absolute  ri{>,'it  to  cross-examine  the  witnesses 
for  the  prosecution.  It  woi/id  be  most  unfortunate  if  magis- 
trates possessed  a  discretion  to  prohibit  cross-examination,  since 
the  exercise  of  that  discretion  would  prevent  the  depositions 
of  a  witness  from  being  used  at  the  trial  under  an}'  circumstances, 
and  would  tend  to  impair  that  appearance  of  perfect  fairness  which 
is  the  first  essential  of  proceedings  in  a  criminal  court.  R.  v. 
Griffiths,  16  Cox,  46.  See  R.  v.  Shurmer,  16  Cox,  94 ;  R.  v.  Pea- 
cock, 12  Cox,  91 ;   R.  v.  Milloy,  6  L.  N.  95 ;  Code,  s.  687. 

The  depositions  must  be  taken  in  the  presence  of  the  accused 
person,  and  there  is,  therefore,  no  power  to  proceed  ex  parte. 

The  evidence  should  be  taken  down  as  nearly  as  possible  in  the 
witness'  own  words,  and  the  depositions  should  contain  the  full 
evidence,  cross-examination  as  well  as  examination-in-chief.  Any 
interruption  by  the  accused  should  be  taken  down,  and  may  ba 
evidence  against  him.     R.  v.  Stripp,  Dears.  648. 

At  the  close  of  the  witness'  examination,  it  would  be  well  for 
the  justice  to  put  any  questions — answers  to  which  would  in  his 
opinion  tend  to  throw  light  on  the  facts  and  circumstances'of  the 
case.  The  accused  person  should  then  be  asked  by  the  justice  if 
be  has  any  questions  in  cross-examination  to  put  to  the  witness  ; 
if  he  declares  that  he  does  not  wish  to  cross-examine,  that  fact 
should  be  noted  in  the  deposition,  but  if  he  declares  that  he  desires 
to  cross-examine,  his  questions,  when  pertinent  to  the  matter  in 
issue,  must  be  answered  by  the  witness,  and  must  be  reduced  to 
writing  by  the  justice  together  with  the  answers  of  the  witness 
thereto.  Care  must  be  taken  to  distinguish  between  the  examina- 
tion and  cross-examination  of  the  witness:  if  necessary,  the  wit- 
ness can  be  re-examined,  the  deposition  must  then  be  read  over  to 
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and  signed  by  ♦'^e  witness  and  by  the  justice  taking  the  same,  all 
in  the  presence  of  the  accused.  R.  v.  Watts,  9  L.  T.  N.  S.  453  ; 
Kerr's  Acts,  78-9. 

The  justice  is  bound  to  examine  all  the  parties  who  know  the 
facts  and  circumstances  of  the  case.  The  deposition  of  the  witness 
should  be  taken  carefully.  It  is  not,  however,  necessary  to  take 
down  all  that  a  witness  may  state,  since  that  which  is  clearly 
irrelevant  or  not  admissible  as  evidence,  ought  not  to  be  admitted. 
If,  however,  any  doubt  should  arise  as  to  admissibility,  the  better 
plan  is  to  take  it  and  leave  it  to  another  tribunal  to  decide  whether 
it  shall  be  used  or  not.  lb. 

Under  this  section,  where  there  are  several  witnesses,  it  is  not 
necessary  that  each  deposition  should  be  signed  by  the  justice  if 
the  form  S  in  the  schedule  applicable  to  the  case  is  carefully  fol- 
lowed.    See  R.  V.  Parker,  L.  R.  1  C.  C.  R.  225. 

The  depositions  of  witnesses  called  for  the  accused  are  taken  in 
the  same  manner  as  the  depositions  of  the  witnesses  for  the  prosecu- 
tion.    Code,  s.  598. 

Although  the  prisoner  be  cautioned,  as  provided  by  the  591st 
section,  before  he  makes  his  statement,  yet  if  his  statement  amount 
to  a  confession,  and  he  was  induced  to  make  it  by  any  previous 
promise  of  favour  or  threat,  it  cannot  be  read  in  evidence  against 
him ;  unless,  indeed,  before  he  made  the  statement  he  had  been 
undeceived  as  to  the  threat  or  j)romise,  and  told  that  he  had 
nothing  to  fear  from  the  one  or  hope  from  the  other.  This  section 
of  the  statute  was  intended  to  remove  this  difficulty,  and  coxpli- 
ancd  with  its  provisions  is  only  necessary  in  cases  where  such 
a  threat  or  promise  has  been  holden  out ;  and  in  order  to  undeceive 
the  prisoner  in  respect  to  it,  and  make  his  confession  evidence 
against  him  notwithstanding.  In  all  other  cases  it  is  sufficient 
to  give  the  caution  required  by  this  section,  after  which  any  con- 
fession not  induced  by  threat  or  promise  may  be  given  in  evidence 
against  the  prisoner.  R.  v.  Sansone,  1  Den.  C.  C.  545  ;  R.  v.  Bond, 
lb.  617. 

A  defendant,  arrested  on  a  warrant,  was  brought  before  a  jus- 
tice who  examined  him,  but  took  no  evidence  either  of  the  prose- 
cutor or  witnesses,  and  committed  defendant  to  gaol,  saying  he 
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could  not  bail.  The  defendant  did  not  ask  to  '  iivc  any  lu-arin,':; 
or  investigation,  or  produce  or  oiTfcn*  to  produce  anj'  evidence, 
or  to  give  bail.  It  was  held  that  the  commitment,  witliout  the 
appearance  of  the  prosecutor,  or  examination  of  any  witnesses,  or 
of  the  defendant,  according  to  this  hection,  or  any  lo,<:,'al  confession, 
was  an  act  wholly  in  excess  of  the  jurisdiction  of  the  mii<^iHtrate 
and  illegal.     Connors  v.  Darlinjj;,  23  Q.  B.  (Ont.)  511. 

Justices  of  the  Peace  are  liable  in  damajj;es  for  illeij;al  and  mali- 
cious commitment,  made  without  previous  examination  of  witness.s 
before  them,  in  the  presence  of  the  accused,  as  required  by  this 
section.     Lacombe  v.  Ste  Marie.  1.5  L.  C.  J.  27(5. 

The  duty  and  province  of  the  magistrate  before  whom  a  person 
is  brought  with  a  view  to  his  being  committed  for  trial,  or  held  to 
bail,  is  to  determine  on  hearing  the  evidence  for  the  prosecution 
and  that  for  the  defence,  if  there  be  any,  whethei-  the  case  is  one 
on  which  the  accused  ought  to  be  put  upon  his  trial.  It  is  no  part 
of  the  magistrate's  duty  to  try  the  case,  and  unless  there  be  some 
further  statutory  duty  imposed  on  the  magistrate,  the  evidence 
before  him  must  be  confined  to  the  question  whether  the  case 
is  such  as  ought  to  be  sent  for  trial.  If  the  magistrate  exceeds 
the  limits  of  that  enquiry  he  transcends  the  bounds  of  his  juris- 
diction. Thus,  upon  an  information  for  maliciously  publishing  a 
defamatory  libel  under  the  5th  section  of  the  Imperial  Statute, 
6  and  7  V.  c.  96,  the  magistrate  has  no  jurisdiction  to  receive  evi- 
dence of  the  truth  of  the  libel.     R.  v.  Garden,  L.  R.  5  Q.  B.  D.  1. 

The  committal  of  a  jjrisoner  for  trial  being  a  judicial  decision, 
evidence  must  be  given  before  the  committing  magistrate  of  a 
prima  facie  case  against  the  accused.  Where  therefore  an 
inquiry  is  commenced  by  one  magistrate  and  completed  by  another 
in  the  same  jurisdiction,  the  second  magistrate  cannot  commit  upon 
evidence  given  before  the  first.  The  witnesses  who  gave  their 
evidence  before  the  first  magistrate  should  be  re-sworn  and  give 
their  evidence  de  novo  before  the  second  magistrate.  Re  Guerin, 
16  Cox,  596. 

It  is  not  probable  that  the  evidence  taken  before  the  prior 
magistrate  could  be  admitted  by  consent,  as  section  690  of  the  Code 
seems  to  apply  to  a  trial  and  not  a  preliminary  inquirj'. 
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5fll>  After  the  examination  of  the  witnesses  produced  on  the  part  of  the 
prosecution  has  been  completed,  and  after  the  depositions  have  been  signed  as 
aforesaid,  the  justice  unless  he  discharges  the  accused  person,  shall  ask  him 
whether  he  wishes  the  depositions  to  be  read  again,  and  unless  the  accused 
dispenses  therewith  shall  read  or  cause  them  to  be  read  again.  When  the 
depositions  have  been  again  read,  or  the  reading  dispensed  with,  the  accused  shall 
be  addressed  by  the  justice  in  these  words,  or  to  the  like  effect : 

"  Havi:)g  heard  the  evidence,  do  you  wish  to  say  anything  iu  answer  to 
the  charge  ?  You  are  not  bound  to  say  anything,  but  whatever  you  do  say  will 
be  taken  down  in  writing  and  may  be  given  in  evidence  against  you  at  your  trial. 
You  must  clearly  understand  that  you  have  nothing  to  hope  from  any  promise  of 
favour  a.id  nothing  to  fear  from  any  threat  which  may  have  been  held  out  to  you 
to  Induce  you  to  make  any  admission  or  confession  of  guilt,  but  whatever  you  now 
say  may  be  given  in  evidence  against  you  upon  your  trial  notwithstaudinj^  such 
promise  or  threat." 

2.  "Whatever  the  accused  then  says  in  answer  thereto  shall  be  taken  down  in 
writing  in  the  form  T  in  schedule  one  hereto,  or  to  the  like  effect,  and  shall 
be  signed  by  the  justice  and  kept  with  the  depositions  of  the  witnesses  and  dealt 
with  as  hereinafter  mentioned.     11.  S.  C.  c.  174,  ss.  70  and  71. 

The  statement  made  by  the  accused  person  before  the  justice 
may,  if  necessary,  upon  the  trial  of  such  person,  be  given  iu 
evidence  against  him  without  further  proof  thereof,  unless  it  ia 
proved  that  the  justice  purporting  to  have  signed  the  same  did  not 
in  fact  sign  the  same.     R.  S.  C.  c.  174,  s.  223.     Code,  s.  689. 

In  view  of  the  provisions  of  the  56  V.  c.  31,  admitting  the 
evidence  of  the  accused  himself,  the  taking  of  the  foregoing  state- 
ment T  might  be  abolished  where  the  accused  elects  to  be  sworn. 
As  the  law  now  stands  it  is  necessary  to  take  the  statement  of  the 
accused,  after  which  he  may  give  evidence  in  the  ordinary  way  as 
a  witness. 

The  provisions  of  this  section  as  to  warning  the  accused  in 
regard  to  the  effect  of  his  statement  are  directory  only,  and  a 
statement  made  by  a  prisoner  as  provided  for  by  the  Act,  may  be 
used  in  evidence  against  him,  although  the  justice  has  not  com- 
plied with  the  provisions  of  the  section,  if  it  appears  that  the 
prisoner  was  not  induced  to  make  the  statement  by  any  promise 
or  threat.     R.  v.  Soucie,  1  P.  &  B.  611. 

Xhe  effect  of  this  section,  is  to  enable  the  prosecutor  to  givc  in 
evidence  upon  the  trial  any  confession  of  the  prisoner  made  after 
it,    notwithstanding    any  promise    or    threat    prbviously   made. 
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Neglect  to  comply  with  the  Act  does  not  prevent  the  prosecutor 
from  giving;  in  evidence  a  confession  made  before  the  justice  in  the 
prisoner's  statement  above  mentioned,  after  the  usual  cautions, 
R.  V.  Sansome,  19  L.  J.  M.  C.  143,  or  a  confession  made  at  any 
other  time  which  was  not  induced  by  any  promise  or  threat. 

If  the  form  prescribed  by  the  statute  has  not  been  followed, 
then  the  caution,  the  prisoner's  statement,  and  the  magistrate's 
signature  must  be  proved  as  at  common  law,  R.  v.  Boyd,  19  L.  J. 
141,  namely  by  the  magistrate  or  his  clerk,  or  by  some  person 
who  was  present  at  the  examination.     R.  v.  Hearn,  C.  &  M.  109. 

The  px'actice  of  questioning  prisoners  by  policemen  and  thus 
extracting  confessions  fro;u  them,  though  it  does  not  render  the 
evidence  so  obtained  inadmissible,  is  one  that  the  judges  strongly 
reprobate  and  which  ought  i\ot  to  be  permitted.  R.  v.  Mick, 3  F.  &  F. 
822.  And  it  is  not  the  duty  of  constables  to  interrogate  prisoners 
in  their  custody  even  though  they  have  first  cautioned  them  not  to 
criminate  ihtioselve^.     R.  v.  Hassett,  8  Cox,  511. 

"When  a  prisoner  is  willing  to  make  a  statement  it  is  the  mngis- 
trate's  duty  lo  receive  it,  but  he  ought  before  doing  so  entirely  to 
get  rid  of  any  impression  that  may  have  been  on  the  prisoner's 
mind  that  the  statement  may  be  used  for  his  own  benefit,  and  he 
ought  also  to  be  told  that  what  he  thinks  fit  to  say  will  be  taken 
down,  and  may  be  used  against  him  on  the  trial.  The  mode  of 
doing  this  is  prescribed  in  terms  by  the  section  of  the  statute  now 
under  consideration.  The  caution  contained  in  s.  591  is  not 
necessary,  unless  "'■  appears  that  some  inducement  or  threat  had 
previously  been  held  out  to  the  accused.  R.  v.  Sansome,  1  Den. 
545. 

The  982nd  section  of  the  Code  declares  that  the  several  forms 
given  in  the  schedule  varied  to  suit  the  case  or  forms  to  the  like 
effect  shall  be  deemed  good,  valid,  and  sufficient  in  law.  See  also 
R.  S.  C.  c.  1,  8.  7  (44).  The  form  T  of  the  statement  of  the 
accused  before  the  magistrate  contains  the  cautions  specified  in 
8.  591.  Therefore  a  statement  returned,  purporting  to  be  signed 
by  the  magistrate  and  bearing  on  the  face  of  it  the  caution  pro- 
vided for  by  this  section,  is  admissible  by  s.  689,  without  further 
proof.    R.  v.  Bond,  1  Den.  517. 
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The  object  of  taking  depositions  under  the  statute  is  not  to 
afford  information  to  the  prisoner,  but  to  preserve  the  evidence, 
if  any  of  the  witnesses  are  unable  to  attend  the  trial,  or  die.  This 
being  the  ground  on  which  they  are  taken,  until  recently  the 
prisoner  had  no  right  to  see  them.  E.  v.  Hamilton,  16  C.  P.  (Ont.) 
364.     Now  he  is  entitled  to  copies  of  the  depositions.     Code,  s.  597. 

The  caution  required  to  be  given  by  this  section  is,  by  its  term 
applicable  to  accused  persons  only,  and  has  no  application  what- 
ever to  witnesses.  Therefore,  the  deposition  of  a  witness,  regularly 
taken,  but  without  any  caution,  may  be  used  against  him  if  he 
afterwards  becomes  the  accused.  R.  v.  Coote,  18  L.  C.  J.  103  ; 
L.  E.  4  P.  C.  App.  599. 

This  caution  does  not  apply  to  questions  which  criminate.     lb. 

59 iS.  Nothing  herein  contained  shall  prevent  any  prosecutor  from  giving  in 
evidence  any  admission  or  confession,  or  other  statement,  made  at  any  time  by 
the  person  accused  or  charged,  which  by  law  would  be  admissible  as  evidence 
against  him.    R.  S.  C.  c.  174,  s.  72. 

593>  After  the  proceedings  required  by  section  five  hundred  and  ninety-one 
are  completed  the  accused  shall  be  asked  if  he  wishes  to  call  any  witnesses. 

2.  Every  witness  called  by  the  accused  who  testifies  to  any  fact  relevant  to 
the  case  shall  be  heard,  and  his  deposition  shall  be  taken  in  the  same  manner  as 
the  depositions  of  the  witnesses  for  the  prosecution. 

This  section  is  new.  As  to  the  manner  of  taking  the  deposi- 
tions, see  Code,  s.  590  and  notes  thereon. 

504i  When  all  the  witnesses  on  the  part  of  the  prosecution  and  the  accused 
have  been  heard  the  justice  shall,  if  upon  the  whole  of  the  evidence  he  is  of  opinion 
that  no  sufficient  case  is  made  out  to  put  the  accused  upon  his  trial,  discharge 
him  ;  and  in  such  case  any  recognizances  taken  in  respect  of  the  charge  shall 
become  void,  unless  some  person  is  bound  over  to  prosecute  under  the  provisions 
next  hereinafter  contained.     B.  S.  C.  c.  174,  s.  73. 

The  justice  must  under  this  section  consider  the  whole  evi- 
clence.  But  it  need  not  be  strong  enough  to  convict  but  only 
^'  aufficient  to  put  the  accused  on  his  trial."     See  Code,  s.  596. 

Justices  ought  not  to  balance  the  evidence  and  decide  according 
as  it  preponderates,  for  this  would,  in  fact,  be  taking  upon  them- 
selves the  functions  of  the  petty  jury  and  be  trying  the  cp,8e. 
They  should  consider  whether  or  not  the  evidence  makes  out  a 
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probable,  case  of  guilt.  If,  however,  from  the  slender  nature  of 
the  evidence,  the  unworthiness  of  the  witnesses,  or  the  conclusive, 
proof  of  innocence  produced  on  the  part  of  the  accused,  they  feel 
that  the  case  is  not  sustained,  and  that  if  they  send  it  for  trial  l\e 
must  be  acquitted,  they  should  discharge  the  accused.  Kerr's  Acts, 
100,  1. 

If  the  evidence  goes  to  prove  an  offence  which  the  justices  can- 
not decide  summarily,  they  ought  to  dismiss  the  complaint  or  com- 
mit the  person  charged  for  trial.  Re  Thompson,  30  L.  J.  M.  C. 
19.  If  the  warrant  be  defective  or  bad,  a  new  warrant  may  be 
made  out  and  lodged  with  the  gaoler  to  cure  the  defect,  and  this 
even  in  a  case  where  the  warrant  is  in  the  nature  oi  a  conviction 
as  well  as  commitment  as  under  the  Vagrant  Act.  Ex  parte  Cross^ 
26L.  J.M.  C.  201. 

The  discharge  referred  to  in  this  section  is  made  verbally  no 
writing  of  any  kind  being  required.  A  dismissal  by  a  magistrate 
is  not  tantamount  to  an  acquittal  upon  an  indictment.  It  merely 
amounts  to  this  that  the  justices  do  not  think  it  advisable  to  pro- 
ceed with  the  charge,  but  it  is  still  open  to  them  to  hear  a  fresh 
charge  against  the  prisoner.     E.  v.  Waters,  12  Cox,  390. 

And  a  discharge  under  this  section  does  not  operate  as  a  bar 
to  the  same  person  being  again  brought  up  before  another  justice 
and  committed  upon  the  same  charge  upon  the  same  or  different 
evidence.     E.  v.  Morton,  19  C.  P.  (Ont.)  26. 

The  law  is  different  in  summary  cases.     See  Code,  s.  286. 

505.  If  the  justice  discharges  the  accused,  and  the  person  preferring  the 
charf^e  desires  to  prefer  an  indictment  respecting  the  said  charge,  he  may  require 
the  justice  to  bind  him  over  to  prefer  and  prosecute  such  an  indictment  and  there- 
upon the  justice  shall  take  his  recognizance  to  prefer  and  prosecute  an  indictment 
against  the  accused  before  the  court  by  which  such  accused  would  be  tried  if  such 
justice  had  committed  him,  and  the  justice  shall  deal  with  the  recognizance,  infor- 
mation and  depositions  in  the  same  way  as  if  he  had  committed  the  accused  for 
trial. 

2.  Such  recognizance  may  be  in  the  form  U  in  schedule  one  hereto,  or  to  the 
like  effect. 

3.  If  the  prosecutor  so  bound  over  at  his  own  request  does  not  prefer  and  pro- 
secute such  an  indictment,  or  if  the  grand  jury  do  not  find  a  true  bill,  or  if  the 
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accused  is  not  convicted  upon  the  indictment  so  preferred,  the  prosecutor  shall, 
if  the  court  so  direct,  pay  to  the  accused  person  his  costs,  including  the  costs 
of  his  appearance  on  the  preliminary  inquiry. 

4.  The  court  before  which  the  indictment  is  to  be  tried  or  a  judge  thereof  may 
in  its  or  his  discretion  order  that  the  proseeutor  shall  not  be  permitted  to  prefer 
any  such  indictment  until  he  has  given  security  for  such  costs  to  the  satisfaction  of 
such  court  or  judge,    R  S.  C.  c.  174,  s.  80. 

As  to  transmitting  the  recognizance,  see  Code,  8.  600.  Under 
s.  641  of  the  Code  any  one  bound  over  to  prosecute  any  person 
whether  committed  for  trial  or  not,  may  prefer  a  bill  of  indictment 
for  the  charge  in  respect  of  which  the  accused  is  bound  over,  or  for 
any  charge  founded  upon  the  facts  or  evidence  disclosed  in  the 
deposition  taken  before  the  justice.  This  right  to  prefer  an  indict- 
ment is  not  limited  to  certain  offences  as  in  the  case  of  the 
R.  S.  C.  c.  174,  s.  80,  which  applied  only  to  perjury,  subornation 
of  perjury,  conspiracy,  obtaining  money  or  other  property  by  false 
pretences,  forcible  entry  or  detainer,  nuisance,  keeping  a  gambling 
house,  keeping  a  disorderly  house  or  any  indecent  assault.  Under 
the  former  statute  the  recognizance  was  to  be  taken  if  the  justice 
*' refused  to  commit  or  to  bail  the  person  "  charged  with  any  of  the 
above  offences.  The  words  used  in  s.  595  are  "  if  the  justice  dis- 
charges the  accused." 

Under  the  former  law  where  the  justice  dismissed  the  charge 
for  want  of  evidence,  such  dismissal  was  equivalent  to  a  refusal  to 
commit,  and  the  prosecutor  was  entitled  to  require  the  justice  to 
take  his  recognizance  to  prosecute  the  charge  or  complaint  by  way 
of  indictment.     Ex  parte  Gostling,  16  Cox,  77. 

The  provisions  in  this  595th  section  as  to  payment  of  costs  by 
the  prosecutor  are  also  new. 

The  marginal  reference  in  the  Code  to  this  595th  section  is  "copy 
of  depositions  "  to  which  it  does  not  in  any  way  relate. 

S96.  If  a  justice  holding  a  preliminary  inquiry  thinks  that  the  evidence  is 
euiBciont  to  put  the  accused  on  his  trial,  he  shall  commit  him  for  trial  by  a  war- 
rant of  commitment,  which  may  be  in  the  form  V  in  schedule  one  hereto,  or  to 
the  like  effect.     R.  S.  C.  c.  174,  s,  73. 

One  justice  may  sign  a  warrant  of  commitment  for  felony 
under  this  section,  and  such  warrant  may  be  partly  written  and 
partly    printed  ;  for    under   the   "  Interpretat'"  ^   Act,"  R.  S.  C. 
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c.  1,  s.  7  (23),  the  expression  "  writing  "  "  written  "  or  any  term  of 
like  import  includes  words  printed,  painted,  engraved,  lithographed 
or  otherwise  traced  or  copied.     R.  v.  Holden,  1  M.  L.  R.  579. 

Prisoner  had  heen  committed  for  larcency  under  a  warrant 
which  disclosed  no  offence.  Subsequently  to  the  service  on  the 
gaoler  of  a  writ  of  habeas  corpus,  he  received  another  warrant  of 
commitment  which  was  regular,  and  the  court  held  that  the  second 
warrant  of  commitment  was  valid  and  sufficient  to  detain  the 
prisoner  in  custody.     R.  v.  House,  2  M.  L.  R.  58. 

When  any  one  against  whom  an  indictment  has  been  duly  pre- 
ferred and  has  been  found,  and  who  is  then  at  large,  does  not 
appear  to  plead  to  such  indictment,  whether  he  is  under  recog- 
nizances to  appear  or  not — 

(a)  The  court  before  which  the  accused  ought  to  have  been  tried 
may  issue  a  warra^*  for  his  apprehension,  which  may  be  executed 
in  any  part  of  Canada : 

(h)  The  officer  of  the  court  at  which  the  said  indictment  is  found 
or  (if  the  place  of  trial  has  been  changed)  the  officer  of  the  court 
before  which  the  trial  is  to  take  place,  shall  at  any  time  after  the 
time  at  which  the  accused  ought  to  have  appeared  and  pleaded, 
grant  to  the  J)rosecutor,  upon  application  made  on  his  behalf  and 
upon  payment  of  twenty  cents,  a  certificate  of  such  indictment 
having  been  found.  The  certificate  may  be  in  the  form  GG  in 
schedule  one  hereto,  or  to  fhe  like  effect.  Upon  production  of  such 
certificate  to  any  justice  for  the  county  or  place  in  which  the  indict- 
ment was  found,  or  in  which  the  accused  is  or  resides  or  is  suspected 
to  be  or  reside,  such  justice  shall  issue  his  warrant  to  apprehend 
him,  and  to  cause  him  to  be  brought  before  such  justice,  or  before 
any  other  justice  for  the  same  county  or  place,  to  be  dealt  with 
according  to  law.  The  warrant  may  be  in  the  form  HH  in  schedule 
one  hereto,  or  to  the  like  effect. 

2.  If  it  is  proved  upon  oath  before  such  justice  that  any  one 
apprehended  and  brought  before  him  on  such  warrant  is  the  person 
charged  and  named  in  such  indictment,  such  justice  shall,  without 
further  inquiry  or  examination,  either  commit  him  to  prison  by  a 
warrant  which  may  be  in  the  form  II  in  schedule  one  hereto,  or  to 
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the  like  effect,  or  admit  him  to  bail  as  in  other  cases  provided  ;  but 
if  it  appears  that  the  accused  has  without  reasonable  excuse  broken 
his  recognizance  to  appear  he  shall  not  in  any  case  be  bailable  as  of 
right. 

3.  If  it  is  proved  before  the  justice  upon  oath  that  any  such 
accused  person  is  at  the  time  of  such  application  and  pro- 
duction of  the  said  certificate  as  aforesaid  confined  in  any 
prison  for  any  other  offence  than  that  charged  in  the  said 
indictment,  such  justice  shall  issue  his  warrant  directed  to  the 
warden  or  gaoler  of  the  prison  in  which  such  person  is  then  con- 
fined as  aforesaid,  commanding  him  to  detain  him  in  his  custody 
until  by  lawful  authority  he  is  removed  therefrom.  Such  warrant 
may  be  in  the  form  JJ  in  schedule  one  hereto,  or  to  the  like  effect. 
B.  S.  C.  c.  174,  ss.  33,  34  and  35.     Code,  s.  G48. 

This  certificate  can  onlv  be  obtained  after  the  assizes  or 
sessions,  for  during  the  assizes  or  sessions  the  prosecutor  may 
obtain  a  bench  warrant.  But  it  is  not  only  in  cases  where  the 
prosecutor  has  omitted  to  apply  for  a  bench  warrant  during  the 
assizes  or  sessions,  but  also  where  he  has  applied  and  got  it,  that 
this  mode  of  obtaining  a  justice's  warrant  to  apprehend  a  party 
indicted  ma}'  be  useful — for  it  may  often  happen  that  whilst  the 
bench  warrant  is  in  the  possession  of  a  constable  in  another 
county,  or  in  a  distant  part  of  the  same  county,  there  may  be  an 
opportunity  of  apprehending  the  defendant  in  another  part  of  the 
county  or  in  another  county. 

The  finding  of  an  indictment  in  the  cases  mentioned  in  this 
section  gives  the  justice  jurisdiction  to  issue  his  warrant  to  appre- 
hend the  person  against  whom  such  indictment  is  found  upon  the 
certificate  being  produced  to  him. 

Then  section  641  of  the  Code,  as  we  have  seen,  enables  any 
one  bound  over  to  prosecute  any  person,  whether  committed  for 
trial  or  not,  to  prefer  a  bill  of  indictment  for  the  charge  in  respect 
of  which  the  prosecutor  is  so  bound  over.  But  without  being 
bound  over,  and  without  the  direction  of  the  Attorney-General,  or 
the  written  consent  of  a  judge  of  any  court  of  criminal  jurisdiction, 
there  is  no  right  to  go  before  the  grand  jury. 
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507.  Every  one  who  has  been  committed  for  trial  whether  ho  is  bailed  or 
not,  may  be  entitled  at  any  time  before  the  trial  to  have  copies  of  the  dopOHitions, 
and  of  his  own  statement,  if  any,  from  the  otticer  who  has  custody  thereof,  on  pay- 
ment of  a  reasonable  sum  not  exceeding  five  cents  for  each  folio  of  one  hundred 
words.    R.  S.  C.  c.  174,  s.  74. 

Under  section  653  of  the  Code  every  accused  person  shall  be 
entitled  at  the  time  of  his  trial  to  inspect,  without  fee  or  reward, 
all  depositions,  or  copies  thereof,  taken  against  hira  and  returned 
into  the  court  before  which  such  trial  is  had,  and  to  have  the 
indictment  on  which  he  is  to  be  tried  read  over  to  him  if  he  so 
requires.     R.  S  C.  c.  174,  s.  180. 

And  under  section  655,  every  person  indicted  shall  be  entitled 
to  a  copy  of  the  depositions  returned  into  court  on  payment  of  five 
cents  per  folio  of  one  hundred  words  for  the  same,  provided,  if  the 
same  are  not  demanded  before  the  opening  of  the  assizes,  term, 
sittings  or  sessions,  the  court  is  of  opinipn  that  the  same  can  be 
made  without  delay  to  the  trial,  but  not  otherwise ;  but  the  court 
may,  if  it  sees  fit,  postpone  the  trial  on  account  of  such  copy  of 
the  depositions  not  having  been  previously  had  by  the  person 
charged.     E.  S.  C.  c.  174,  s.  182. 

598.  When  any  one  is  committed  for  trial  the  justice  holding  the  preliminary 
inquiry  may  bind  over  to  prosecute  some  person  willinj»  to  be  so  bound,  and  bind 
over  every  witness  whose  deposition  has  been  taken  and  whose  evidence  in  his 
opinion  is  material,  to  give  evidence  at  the  court  before  which  tha  accused  is  to  be 
indicted. 

2.  Every  recognizance  so  entered  into  shall  specify  the  name  and  surnu,me  of 
the  person  entering  into  it,  his  occupation  or  profession,  if  any,  the  place  of  his 
residence  and  the  name  and  number  if  any  of  any  street  in  which  it  may  be,  and 
whether  he  is  owner  or  tenant  thereof  or  a  lodger  therein. 

3.  Such  recognizance  may  be  either  at  the  foot  of  the  deposition  or  separate 
therefrom,  and  may  be  in  the  form  W,  X  or  Y  in  schedule  one  hereto,  or  to  the  like 
effect,  and  shall  be  acknowledged  by  the  person  entering  into  the  same,  and  be 
subscribed  by  the  justice  or  one  of  the  justices  before  whom  it  is  acknowledged. 

4.  Every  such  recognizance  shall  bind  the  person  entering  into  it  to  prose- 
cute or  give  evidence  (both  or  either  as  the  case  may  be),  before  the  court  by  which 
the  accused  shall  be  tried. 

6.  All  such  recognizances,  and  all  other  recognizances  taken  under  this  Act 
shall  be  liable  to  be  estreated  in  the  same  manner  as  any  forfeited  recognizance  to 
appear  is  by  law  liable  to  be  estreated  by  the  court  before  which  the  principal 
party  thereto  was  bound  to  appear.    R.  S.  C.  c.  174,  ss.  75  and  76. 

C.M.M. — 7 
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6.  Whenever  any  person  is  bound  by  recognizance  to  give  evidence  before  a 
justice  of  the  peace,  or  any  criminal  court,  in  respect  of  any  offence  under  this  Act, 
any  justice  of  the  peace,  if  he  sees  &t,  upon  information  being  made  in  writing  and 
on  oath,  that  such  person  is  about  to  abscond,  or  has  absconded,  may  issue  his 
warrant  for  the  arrest  of  such  person  ;  and  if  such  person  is  arrested,  any  justice 
of  the  peace,  upon  being  satisfied  that  tlie  ends  of  justice  would  otherwise  be 
defeated,  may  commit  such  person  to  prison  until  the  time  at  which  he  is  bound  by 
such  recognizance  to  give  evidence,  unless  in  the  meantime  he  produces  sufficient 
sureties ;  but  any  person  so  arrested  shall  be  entitled  on  demand  to  receive  a  copy 
of  the  information  upon  which  the  warrant  for  his  arrest  was  issued.  48-49  V. 
c.  7,  8.  9. 

This  recognizance  holds  good  if  the  accused  elects  to  be  tried 
under  that  part  of  the  Code  relating  to  the  speedy  trial  of  indictable 
o£fences.     See  Code,  s.  779. 

The  former  statute  required  that  a  notice  of  the  recognizance, 
signed  by  the  justice,  should  be  given  to  the  person  bound  thereby. 
Notice  is  not  now  necessary  unless  the  person  committed  for  trial 
elects  to  be  tried  under  that  part  of  the  Code  relating  to  the  speedy 
trial  of  indictable  offences.     See  Code,  s.  779. 

As  the  right  to  prefer  an  indictment  (unless  of  course  with  the 
consent  of  the  Attorney-General  or  of  a  judge,)  depends  upon  the 
prosecutor  being  bound  over,  it  is  important  that  the  provisions  of 
this  section  be  observed.     See,  also,  ss.  595-641. 

As  to  recognizances  in  general,  see  sections  910  to  926  of  the 
Code. 

As  to  estreat  of  same,  see  Re  Talbot's  Bail,  23  0.  K.  65. 

It  is  immaterial  under  this  section  where  the  offence  was  com- 
mitted, or  where  the  accused  is  to  be  tried.  The  recognizance 
must  be  taken  and  transmitted  under  the  600th  section  in  all 
cases. 

A  recognizance  is  an  obligation  of  record  whereby  a  man 
acknowledges  that  he  is  indebted  to  our  sovereign  Lady  the  Queen 
in  a  certain  sum  of  money,  which  obligation  is  to  be  at  an  end 
upon  the  party  performing  whatever  is  required  of  him  by  a  certain 
condition  written  either  at  the  foot  or  on  the  back  of  the  recogni- 
zance. 

And  in  all  cases  where  a  justice  of  the  peace  is  authorized  or 
required  to  bind  a  person  or  make  him  give  security  to  do  any 
thing,  he  may  do  so  by  recognizance,  and  it  is  the  ordinary  and 
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proper  form  of  doing  it.  Thus  binding  a  man  over  to  prosecute 
or  a  witness  to  give  evidence,  is  by  recognizance.  Sureties  to  keep 
the  peace  or  be  of  good  behaviour,  are  by  recognizance.  See  Code, 
8.  958 ;  56  V.  c.  32. 

A  justice  cannot  be  ordered  by  mandamus  to  go  a  distance  to 
take  a  recognizance  of  a  party  committed  by  him  to  prison.  Ex 
parte  Hays,  2G  J.  P.  309. 

The  recognizance  is  taken  by  stating  to  the  party  the  substance 
of  it,  but  in  the  second  person,  "  You  A.  B.  acknowledge  yourself 
to  owe  to  our  Sovereign  Lady  the  Queen,"  etc. 

The  party  need  not  sign  the  recognizance,  and  the  verbal 
acknowledgment  is  the  date  of  it.  E.  v.  St.  Albans,  8  A.  &  E. 
933. 

The  practical  mode  of  taking  the  recognizance  is  as  follows : 
The  justice,  or  his  clerk  in  the  justice's  presence,  states  to  the 
party  bound  (and  to  his  sureties  if  their  are  any),  the  substance 
of  the  recognizance.  The  parties  bound  assent  to,  but  do  not  sign 
the  recognizance,  the  justice  alone  appending  his  signature  thereto. 
Care  must  be  taken  to  suit  the  recognizance  to  the  situation  of  the 
party  bound,  according  to  the  variations  of  the  form.  Kerr's  Acts, 
87.  See  as  to  returning  depositions,  Burgoyne  v.  Mofifatt,  5  Allen, 
13.  A  coroner  is  required  to  take  a  recognizance  in  cases  of 
examinations  before  him.     See  s.  568. 
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509«  Any  witness  who  refuses  to  enter  into  or  acknowledge  any  such 
recognizance  as  aforesaid  may  be  committed  by  the  justice  holding  the  inquiry 
by  a  warrant  in  the  form  Z  in  schedule  one  hereto,  or  to  the  like  eiJect,  to  the 
prison  for  the  place  where  the  trial  is  to  be  had,  there  to  be  kept  until  after  the 
trial,  or  until  the  witness  enters  into  such  a  recognizance  as  aforesaid  before  a 
justice  of  the  peace  having  jurisdiction  in  the  place  where  the  prison  is  situated  : 
Provided  that  if  the  accused  is  afterwards  discharged,  any  justice  having  such 
jurisdiction  may  order  any  such  witness  to  be  discharged  by  an  order  which  may 
be  in  the  form  AA  in  the  said  schedule,  or  to  the  like  effect.  B.  S.  C.  c.  174,  ss. 
78  and  79. 

600.  The  following  documents  shall,  as  soon  as  may  be  after  the  committal 
of  the  accused,  be  transmitted  to  the  clerk  or  other  proper  officer  of  the  court  by 
which  the  accused  is  to  be  tried,  that  is  to  say,  the  information  if  any,  the  deposi- 
tions of  the  witnesses,  the  exhibits  thereto,  the  statement  of  the  accused,  and  all 
recognizances  entered  into,  and  also  any  depositions  taken  before  a  coroner  if  any 
fiuch  have  been  sent  to  the  justice. 
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2.  When  any  order  clmnK'injJ  the  place  of  trial  is  made  the  person  obtaining  it 
shall  serve  it,  or  an  ofhce  copy  of  it,  upon  the  person  then  in  posaeusion  of  the  said 
documents,  who  shall  thereupon  transmit  them  and  the  iudictmeni;,  if  found,  to 
the  officer  of  the  court  before  which  the  trial  is  to  take  place.  B.  S.  C.  o.  174, 
8.77. 

The  54  &  55  V.  c.  22,  s.  12,  respecting  the  North-west  Terri- 
tories, provides  that  every  justice  of  the  peace  or  other  magistrate 
holding  a  preliminary  investigation  into  any  criminal  offence  which 
may  not  be  tried  under  the  provisions  of  "  the  Summary  Convic- 
tions Act "  shall  immediately  after  the  conclusion  of  such  investi- 
gation transmit  to  the  clerk  of  the  court  for  the  judicial  district,  in 
which  the  charge  was  made,  all  informations,  examinations, 
depositions,  recognizances,  inquisitions  and  papers  connected  with 
such  charge  and  the  clerk  of  the  court  shall  notify  the  judge 
thereof. 

601.  When  any  person  appears  before  any  justice  charged  with  an  indictable 
offence  punishable  by  imprisonment  for  more  than  five  years  other  than  treason  or 
an  offence  punishable  with  death,  or  an  offence  under  Part  IV.  of  this  Act,  and  the 
evidence  adduced  is,  in  the  opinion  of  such  justice,  sufficient  to  put  the  accused  on 
his  trial,  but  does  not  furnish  such  a  strong  presumption  of  guilt  as  to  warrant  his 
committal  for  trial,  the  justice,  jointly  with  some  other  justice,  may  admit  the 
accused  to  bail  upon  his  procuring  and  producing  such  surety  or  sureties  as, 
in  the  opinion  of  the  two  justices,  will  be  sufficient  to  ensure  his  appearance  at 
the  time  and  place  when  and  where  he  ouglit  to  be  tried  for  the  offence ;  and 
thereupon  the  two  justices  shall  take  the  recognizances  of  the  accused  and  his 
sureties,  conditioned  for  his  appearance  at  the  time  and  place  of  trial,  and  that 
he  will  then  surrender  and  take  his  trial  and  not  depart  the  court  without  leave  ; 
and  in  any  case  in  which  the  offence  committed  or  suspected  to  have  been  com- 
mitted is  an  offence  punishable  by  imprisonment  for  a  term  less  than  five  years 
any  one  justice  before  whom  the  accused  appears  may  admit  to  bail  in  manner 
aforesaid,  and  such  justice  or  justices  may,  in  his  or  their  discretion,  require  such 
bail  to  justify  upon  oath  as  to  their  sufficiency,  which  oath  the  said  justice  or 
justices  may  administer ;  aud  in  default  of  such  person  procuring  sufficient  bail, 
such  justice  or  justices  may  commit  him  to  prison,  there  to  be  kept  until  delivered 
according  to  law. 

2.  The  recognizance  mentioned  in  this  section  shall  be  in  the  form  BB  in 
Bobedule  one  to  this  Act.    R.  S.  C.  c.  174,  s.  81. 

The  distinction  between  felony  and  misdemeanour  being 
abolished,  see  Code,  s.  535,  for  the  purposes  of  bail,  indictable 
offences,  punishable  with  imprisonment  for  more  than  five  years» 
may  be  dealt  with  by  two  justices  as  felony  formerly  was,  and  those 
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punishable  with  imprisonment  for  less  than  five  years  are  within 
the  jurisdiction  of  one  justice,  as  in  the  case  of  misdemeanour. 

The  word  "shall  "  is  imperative  and  the  word  "may  "  permis- 
sive.   R.  S.  C.  c.  1,  e.  7  (4). 

A  prisoner  in  custody  for  larceny  may  be  admitted  to  bail, 
when  the  evidence  discloses  very  slight  grounds  tor  suspicion. 
E.  V.  Jones,  4  0.  S.  18. 

The  Con.  Stats.  L.  C.  c.  95,  excepts  persons  committed  for 
treason  or  felony,  as  well  as  persons  convicted  or  in  execution  by 
legal  process,  who  are  not  entitled  to  bail  in  term  or  vacation. 
Ex  parte  Blossom,  10  L.  C.  J.  31-43. 

The  court  may  order  bail  in  a  case  of  perjury.  R.  v.  Johnson, 
8  L.  C.  J.  285. 

Several  persons  were  accused  of  a  misdemeanour,  and  in  the 
opinion  of  the  judge  presiding,  the  evidence  adduced  was  positive 
against  them.  Two  juries  had  been  discharged  because  they  could 
not  agree  upon  a  verdict.  The  court  ordered  them  to  be  committed 
to  gaol  without  bail  or  mainprize,  to  be  tried  again  at  the  next 
term  and  not  to  be  discharged  without  further  order  from  the 
court.     R.  v.  Blossom,  10  L.  C.  J.  29. 

A  prisoner  was  charged  with  conspiracy  to  kidnap  one  G.  N.  S. 
and  steal  and  carry  him  away  into  the  United  States.  The  grand 
jury  found  a  true  bill  against  him  for  misdemeanour.  He  waa 
twice  tried  for  the  offence,  on  the  first  occasion  the  jury  after  three 
days'  deliberation,  being  unable  to  agree,  were  discharged ;  and  on 
the  second  occasion,  the  jury  did  not  agree  after  three  days' 
deliberation,  and  were  also  discharged.  It  was  held  that  under 
these  circumstances  the  prisoner  was  entitled  to  bail  by  virtue  of 
the  Con.  Stats.  L.  C.  c.  95,  the  circumstances  raising  a  presumption 
of  his  innocence.     Ex  parte  Blossom,  10  L.  C.  J.  30. 

The  word  "  may"  in  this  section  must  be  considered  as  confer- 
ring a  power,  and  not  as  giving  a  discretion.  Ex  parte  Blossom, 
10  L.  C.  J.  67. 

If  an  offence  is  bailable,  and  the  party,  at  the  time  of  his  appre- 
hension, is  unable  to  obtain  immediate  sureties,  he  may  at  any 
time  on  producing  proper  persons  as  sureties  be  liberated  from 
confinement.    Ih.  68. 
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The  reason  why  parties  are  committed  to  prison  by  justices 
before  trial,  is  for  the  purpose  of  ensuring  or  making  certain  their 
appearance  to  take  their  trial,  and  the  same  principle  is  to  be 
adopted  on  an  application  for  bail.  It  is  not  a  question  as  to  the 
guilt  or  innocence  of  the  prisoner.  On  this  account  it  is  necessary 
to  see  whether  the  offence  is  serious  and  severely  punishable,  and 
whether  the  evidence  is  clear  and  conclusive.  K.  v.  Brynes,  8  U. 
C.  L.  J.  76 ;  R.  v.  Scaife,  9  Dowl.  P.  C.  663. 

When  the  charge  against  the  prisoner  is  that  he  procured  a 
person  to  set  fire  to  his  house,  with  intent  to  defraud  an  insurance 
company,  and  it  is  shown  that  the  prisoner  attempted  to  bribe  the 
Qonstable  to  allow  him  to  escape,  the  probability  of  his  appearing 
to  stand  his  trial  is  too  slight  for  the  judge  to  order  bail.  R.  v. 
Brynes,  awpva.  The  principle  upon  which  a  party  committed  to 
take  his  trial  for  an  offence  may  be  bailed,  \3  founded  chiefly  upon 
the  legal  probability  of  his  appearing  to  take  his  trial.  Such 
probability  does  not  exist  in  contemplation  of  law  when  a  crime  is 
of  the  highest  magnitude,  the  evidence  in  support  of  the  charge 
strong,  and  the  punishment  the  severest  known  to  the  law.  Edn 
'parte  Maguire,  7  L.  C.  R.  59 ;  ex  parte  Huot,  8  Q.  L.  R.  28. 

On  an  application  by  prisoners  in  custody  on  a  charge  of  mur- 
der under  a  coroner's  warrant,  it  is  proper  to  consider  the  proba- 
bility of  their  forfeiting  their  bail  if  they  know  themselves  to  be 
guilty  ;  and  where  in  such  a  case  there  is  such  a  presumption  of 
the  guilt  of  the  prisoner  as  would  warrant  a  grand  jury  in  finding 
a  true  bill,  they  should  not  be  admitted  to  bail.  R.  v.  Mullady,  4 
P.  R.  (Ont.)  3i4. 

It  is  an  indictalde  offence  for  justiefc;'=!  or  judges  to  exact  exces- 
sive bail ;  and  the  party  may  also  brinj;  an  action  or  apply  for  a 
criminal  information. 

It  was  held  before  the  passing  of  the  16  V.  c.  179,  that  mag- 
istrates were  not  liable  for  refusing  to  admit  to  bail  on  a  charge 
of  misdeameanor,  in  the  absence  of  any  proof  of  malice.  Conroy 
V.  McKenny,  11  Q.  B.  (Ont.)  439 ;  see  McKinley  v.  Munsie,  16  C. 
P.  (Ont.)  230 ;  see  R.  v.  Mosier,  4  P.  R.  (Ont.)  64,  as  to  bail. 

A  justice  of  the  peace  might  perhaps  in  a  matter  in  which  he 
could  properly  act,  and  in  which  he  was  bound  to  admit  a  person 
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charged  with  an  offence  to  bail,  be  prosecuted  for  maliciously 
refusing  to  take  bail.     McKinley  v.  Munsie,  15  C.  P.  (Ont.)  236. 

Where  plaintiff  was  arrested  and  imprisoned  by  a  magistrate 
on  an  information  laid  by  defendant  himself,  a  magistrate  who 
was  present  when  tlie  magistrate  refused  to  grant  bail,  it  was  held 
in  the  absence  of  any  evidence,  that  the  defendant  had  directed 
the  officer  to  take  the  plaintiff  to  prison,  or  had  influenced  the 
other  magistrate  in  sending  him  there,  or  that  the  ofScer  was  pre- 
sent when  the  defendant  and  the  other  magistrate  declined  to  take 
bail,  and  said  they  would  send  plaintiff  to  prison,  or  that  he  even 
knew  that  defendant  had  said  anything  about  it,  that  the  mere 
refusal  of  the  defendant  to  admit  the  plaintiff  to  bail  was  not  evi- 
dence to  go  to  the  jury,  that  the  defendant  authorized  the  illegal 
arrest  and  imprisonment  of  the  plaintiff.    lb,  230. 

After  the  accused  has  appeared  and  pleaded  not  guilty  to  the 
indictment,  no  default  can  be  recorded  against  him  without  notice, 
unless  it  be  on  a  day  appointed  for  his  appearance.  R.  v.  Croteau, 
9  L.  C.  R.  67. 

By  the  terms  of  the  587th  section  it  is  entirely  in  the  justice's 
discretion,  in  every  case,  whether  he  will  allow  the  accused  to  go 
on  bail  during  an  adjournment  of  the  hearing.  It  is  otherwise 
when  the  justice  has  completed  the  examination  and  committed 
for  trial.  As  a  general  rule  it  may  be  said  that  in  practice  it  is 
not  usual  on  a  remand  (especially  where  the  precise  nature  or 
extent  of  the  charge  is  undeveloped),  for  magistrates  to  admit  to 
bail  in  those  cases  in  which  an  accused  is  not  entitled  to  be  bailed 
after  committal,  unless  the  amount  of  property  involved  is  very 
small.     Kerr's  Acts,  90. 

Under  the  541st  section  of  the  Act,  certain  functionaries,  such 
as  any  police  magistrate,  district  magistrate  or  stipendiary  magis- 
trate, have  the  power  of  two  justices  of  the  peace,  and  may  admit 
to  bail. 

The  amount  of  the  bail  is  fixed  by  the  justice,  the  character  of 
the  charge  and  evidence,  position  of  the  accused  being  considered. 
Sureties  are  usually  householders,  but  it  is  in  the  discretion  of  the 
justice  to  accept  whom  he  will ;   he  may  examine  proposed  sureties 
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on  oath,  but  the  examination  should  tend  to  the  sufficiency  of  the 
surety,  and  not  to  character.     E.  v.  Badger,  4  Q.  B.  468. 

The  qualification  of  property  rather  than  of  character  is  the 
main  consideration.  R.  v.  Saunders,  2  Cox,  249.  The  justices 
may  if  they  think  fit,  require  twenty-four  or  forty-eight  hours 
notice  of  the  bail  proposed  to  be  given  to  the  other  side. 

The  number  of  bail  is  usually  two  men  of  ability,  but  the  Court 
of  Queen's  Bench,  on  a  commitment  for  treason  or  felony,  often 
requires  four.     E.  v.  Shaw,  6  D.  &  R.  154. 

In  determining  as  to  the  propriety  of  taking  bail,  the  nature  of 
the  crime  and  punishment,  and  the  weight  of  evidence  are  to  be 
considered.  Ee  Robinson,  23  L.  J.  M.  C.  25  ;  E.  v.  Barronet,  1  E. 
&  B.  1.  In  the  case  of  murder,  justices  never  admit  to  bail  if  the 
evidence  be  strong  against  the  accused,  and  the  same  in  the  case 
of  stabbing  or  wounding  where  death  is  likely  to  ensue. 

Prisoners  charged  with  murder  cannot  be  admitted  to  bail, 
unless  it  be  under  very  extreme  circumstances,  as  where  facts  are 
brought  before  the  court  to  show  that  the  bill  cannot  be  sustained. 
The  fact  that  prisoners  indicted  for  wilful  murder  cannot  be  tried 
until  the  next  term,  is  no  ground  for  admitting  them  to  bail. 
E.  V.  Murphy,  1  James,  158.  But  accessories  after  the  fact,  who 
have  merely  harboured  prisoners  guilty  of  murder,  may  be 
admitted  to  bail.     Ih. 

A  prisoner  charged  with  murder  may  in  some  cases  in  the  exer- 
cise of  a  sound  discretion  be  admitted  to  bail.  On  an  application 
for  bail,  the  court  may  look  into  the  information,  and,  if  they  find 
good  ground  for  a  charge  of  felony,  may  remedy  a  defect  in  the 
commitment,  by  charging  a  felony  in  it  so  that  the  prisoner  would 
not  be  entitled  to  bail  on  the  ground  of  the  defective  commitment. 
R.  V.  Higgins,  4  0.  S.  83.  A  person  charged  with  having  murdered 
'i:i:  wife  in  Ireland  will  not  be  admitted  to  bail,  ui.til  a  year  has 
elapsed  from  the  time  of  the  first  imprisonment,  although  no  pro- 
ceedings have  in  the  meantime  been  taken  by  the  Crown,  and  no 
answer  has  been  received  to  a  communication  from  the  Provincial 
to  the  Home  Government  on  the  subject.  E.  v.  Fitzgerald,  3  0.  S. 
300.     ' 
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When  a  person  charged  with  murder  applies  for  bail,  the  judge 
will  look  to  the  gravity  of  the  offence,  the  weight  of  the  evidence 
and  the  severity  of  the  punishment,  and  may  refuse  bail.  Ex 
2Mrte  Corriveau,  6  L.  C.  E.  249. 

As  to  bail  in  these  cases,  see  Code,  ss.  602,  603. 

A  prisoner  charged  with  an  indictable  offence  may  be  released 
on  bail,  if  it  is  satisfactorily  established,  that,  unless  liberated,  he 
will  in  all  probability  not  live  until  the  time  li.xed  for  his  trial. 
Ex  ixirte  Blossom,  10  L.  C.  J.  71. 

A  prisoner  confined  upon  a  charge  of  arson,  may  be  admitted 
to  bail  after  a  bill  found  b}^  a  grand  jury,  if  the  depositions 
against  him  are  found  to  create  but  a  very  slight  suspicion  of  his 
guilt.    ^£  jyarte  Maguire,  7  L.  C.  K.  57. 

Bail  was  granted  after  commitment  on  a  charge  of  arson,  where 
it  was  not  proved  by  the  depositions  produced  that  the  prisoner 
was  guilty,  though  the  depositions  also  failed  to  show  that  he  was 
innocent.     Ex  parte  Onasakeurat,  21  L.  C.  J.  219. 

In  directing  a  new  trial  the  Court  of  x\ppeal  may  admit  the 
accused  to  bail.     See  Code,  s.  749,  s-s.  2. 

A  recognizance  of  bail  put  in  on  behalf  of  a  prisoner  recited 
that  he  had  been  indicted  at  the  court  of  General  Sessions  of  the 
Peace  for  two  separate  offences,  and  the  condition  was  that  he 
should  appear  at  the  next  sitting  of  said  court  and  plead  to  such 
indictment  as  might  be  found  against  him  by  the  Grand  Jury. 
At  the  next  sitting  the  accused  did  not  appear  and  no  new  indict- 
ment was  found  against  him.  It  was  held  that  the  recitals  suffi- 
ciently showed  the  intention  to  be  that  the  accused  should  appear 
and  answer  the  indictments  already  found  and  that  an  order 
estreating  the  recognizance  was  properly  made.  Ke  Gauthereaux, 
9  P.  E.  (Ont.)  31. 

A  recognizance  of  bail  only  obliges  the  prisoner  to  appear  to 
plead  to  such  indictment  as  may  be  found  against  him.  If,  there- 
fore, no  indictment  is  found,  his  non-appearance  will  not  forfeit 
the  recognizance.    E.  v.  Eitchie,  1  U,  C.  L.  J.  N.  S.  272. 

902.  In  case  of  any  offence  other  than  treason  or  an  offence  punishable 
■with  death,  -  an  offence  under  Part  IV.  of  this  Act,  wliere  the  accused  lias  bean 
finally  committed  as  herein  provided,  any  judge  of  any  superior  or  coucty  court, 
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having  jurisdiction  in  the  district  or  county  within  the  limits  of  which  the  accused 
is  confined,  may,  in  his  discretion,  on  application  made  to  him  for  that  purpose, 
order  the  accused  to  be  admitted  to  bail  on  entering  into  recognizance  with 
Biifificient  sureties  before  two  justices,  in  such  amount  as  the  judge  directs,  and 
thereupon  the  justices  shall  issue  a  warrant  of  deliverance  as  hereinafter  provided, 
and  shall  attach  thereto  the  order  of  the  judge  directing  the  admitting  of  the 
accused  to  bail. 

2.  Such  warrant  of  deliverance  shall  be  in  the  form  CC  in  schedule  one  to  this 
Act.     R.  S.  C.  c.  174,  s.  82. 

No  time  daring  which  the  accused  is  out  on  bail  shall  be  reck- 
oned as  part  of  the  term  of  imprisonment  to  which  he  is  sentenced. 
Sec  Code,  s.  955,  s-s.  7. 

603.  No  judge  of  a  county  court  or  justices  shall  admit  any  person  to  bail 
accused  of  treason  or  an  offence  punishable  with  death,  or  an  offence  under  Part 
IV.  of  this  Act,  nor  shall  any  such  person  be  admitted  to  bail,  except  by  order  of 
a  superior  court  of  criminal  jurisdiction  for  the  province  in  which  the  accused 
stands  committed,  or  of  one  of  the  judges  thereof,  or,  in  the  province  of  Quebec^ 
by  order  of  a  judge  of  the  Court  of  Queen's  Bench  or  Superior  Court.  R.  S.C. 
c.  174,  s.  83. 

A  judge  of  the  High  Court  has  power  under  this  section  to 
admit  to  bail  where  the  accused  has  not  been  finally  committed  for 
trial  in  cases  where  he  thinks  it  right  to  do  so.  But  where 
the  prisoner  was  arrested  for  a  criminal  offence  under  the  Larceny- 
Act  and  remanded  without  any  evidence  being  taken,  and  the 
offence  appeared  to  be  a  serious  one,  and  the  magistrate  had 
refused  bail  the  judge  refused  to  order  it.  R.  v.  Cox,  16  0.  R. 
228. 

004.  When  any  person  has  been  committed  for  trial  by  any  justice  the 
prisoner,  his  counsel,  solicitor  or  agent  may  notify  the  committing  justice,  that  he 
will,  as  soon  as  counsel  can  be  heard,  move  before  a  superior  court  of  the  province 
;n  which  such  person  stands  committed,  or  one  of  the  judges  thereof,  or  the  judge 
of  the  county  court,  if  it  is  intended  to  apply  to  such  judge,  under  section  six 
hundred  and  two,  for  an  order  to  the  justice  to  admit  such  prisoner  to  bail, — 
whereupon  such  committing  justice  shall,  as  soon  as  may  be,  transmit  to  the  clerk 
of  the  Crown,  or  the  chief  clerk  of  the  court,  or  the  clerk  of  the  county  court  or 
other  proper  officer,  an  the  case  may  be,  endorsed  under  his  hand  and  seal,  a  cer- 
tified copy  of  all  informations,  examinations  and  other  evidence,  touching  the 
offence  wherewith  the  prisoner  has  been  charged,  together  with  a  copy  of  the 
warrant  of  commitment,  and  the  packet  containing  the  same  shall  be  handed 
to  the  person  applying  therefor,  for  transmission,  and  it  shall  be  certified  on  the 
outside  thereof  to  contain  the  information  concerning  the  case  in  question. 
R.  S.  C.  c.  174,  8.  93. 
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2.  Upon  such  application  to  any  such  court  or  judge  the  same  order  con- 
cerning the  prisoner  being  bailed  or  continued  in  custody,  shall  be  made  as  if  the 
prisoner  was  brought  up  upon  a  habeas  corpus.    R.  8.  C.  c.  174,  s.  94. 

3.  If  any  justice  neglects  or  offends  in  anything  contrary  to  the  true  intent 
and  meaning  of  any  of  the  provisions  of  this  section,  the  court  to  whose  officer  any- 
such  examination,  information,  evidence,  bailment  or  recognizance  ought  to  have 
been  delivered,  shall,  upon  examination  and  proof  of  the  offence,  in  a  summary 
manner,  impose  such  fine  upon  every  such  justice  as  the  court  thinks  fit.  R.  S.  C. 
c.  174,  8.  95. 

605.  Whenever  any  justice  or  justices  admit  to  bail  any  person  who  is  then 
in  any  prison  charged  with  the  offence  for  which  he  is  so  admitted  to  bail,  such 
justice  or  justices  shall  send  to  or  cause  to  be  lodged  with  the  keeper  of  such  prison, 
a  warrant  of  deliverance  under  his  or  their  hands  and  seals,  requiring  the  said 
keeper  to  discharge  the  person  so  admitted  to  bail  if  he  is  detained  for  no  other 
offence,  and  upon  such  warrant  of  deliverance  being  delivered  to  or  lodged  with 
such  keeper,  he  shall  forthwith  obey  the  same.     R.  S.  C.  c.  174,  s.  84. 

606«  Whenever  a  person  charged  with  any  offence  has  been  bailed  in  man* 
ner  aforesaid,  it  shall  be  lawful  for  any  justice,  if  he  sees  fit,  upon  the  application 
of  the  surety  or  of  either  of  the  sureties  of  such  person  and  upon  information  being, 
made  in  writing  and  on  oath  by  such  surety,  or  by  some  person  on  his  behalf,  that 
there  is  reason  to  believe  that  the  person  so  bailed  is  about  to  abscond  for  the 
purpose  of  evading  justice,  to  issue  his  warrant  for  the  arrest  of  the  person  so 
bailed,  and  afterwards,  upon  being  satisfied  that  the  ends  of  justice  would  other- 
wise be  defeated,  to  commit  such  person  when  so  arrested  to  gaol  until  his  trial  or 
until  he  produces  another  sufficient  surety  or  other  sufficient  sureties,  as  the  case 
may  be,  in  like  manner  as  before. 

607*  The  constable  or  any  of  the  constables,  or  othe  ^  person  to  whom  any 
warrant  of  commitment  authorized  by  this  or  any  other  Act  or  law  is  directed, 
shall  convey  the  accused  person  therein  named  or  described  to  the  gaol  or  other 
prison  mentioned  in  such  warrant,  and  there  deliver  him,  together  with  the  war- 
rant, to  the  keeper  of  such  gaol  or  prison,  who  shall  thereupon  give  the  constable 
or  other  person  delivering  the  prisoner  into  his  custody,  a  receipt  for  the  prisoner, 
setting  forth  the  state  and  condition  of  the  prisoner  when  delivered  into  his 
custody. 

2.  Such  receipt  shall  be  in  the  form  DD  in  schedule  one  hereto.  R.  S.  C. 
c.  174,  8.  85. 
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SPEEDY  TRIALS  OF  INDICTABLE  OFFENCES. 

70^>  The  provisions  of  this  part  do  not  apply  to  the  North-west  Territories 
or  the  district  of  Keewatin.     52  V.  c.  47,  s.  3. 

763.     In  this  part,  unless  the  context  otherwise  requires, — 

(a)  the  expression  "  judge"  means  and  includes, — 

(i)  in  the  province  of  Ontario,  any  judge  of  a  county  court,  junior  judge  or 
deputy  judge  authorized  to  act  as  chairman  of  the  General  Sessions  of  the  Peace, 
and  also  the  judges  of  the  provisional  districts  of  Algoma  and  Thunder  Bay.  and 
the  judge  of  the  district  court  of  Muskoka  and  Parry  Sound,  authorized  respec- 
tively to  act  as  chairman  of  the  General  Sessions  of  the  Peace ; 

(ii)  in  the  province  of  Quebec,  in  any  district  wherein  there  is  a  judge  of  the 
sessions,  such  judge  of  sessions,  and  in  any  district  wherein  there  is  no  judge  of 
sessions  but  wherein  there  is  a  district  magiitrate,  such  district  magistrate,  and  in 
any  district  wherein  there  is  neither  a  judge  of  sessions  nor  a  district  magistrate 
the  sheriff  of  such  district ; 

(iii)  in  each  of  the  provinces  of  Nova  Scotia,  New  Brunswick  and  Prince 
Edward  Island,  any  judge  of  a  county  court ; 

(iv)  in'  the  province  of  Manitoba  the  chief  justice,  or  a  puisne  judge  of  the 
Court  of  Queen's  Bench,  or  any  judge  of  a  county  court ; 

(v)  in  the  province  of  British  Columbia  the  chief  justice  or  a  puisne  judge  of 
the  Supreme  Court,  or  any  judge  of  a  county  court ; 

(b)  the  expression  "county  attorney"  or  "clerk  of  the  peace  "  includes  in  the 
provinces  of  Nova  Scotia,  New  Brunswick  and  Prince  Edward  Island,  any  clerk  of 
a  county  court,  and  in  the  province  of  Manitoba,  any  Crown  attorney,  the  pro- 
thonotary  of  the  Court  of  Queen  s  Bench,  and  any  deputy  protho  notary  thereof, 
any  deputy  clerk  of  the  peace,  and  the  deputy  clerk  of  the  Crown  and  pleas  for 
any  district  in  the  said  province.    52  V.  o.  -47,  a.  2. 

Any  court  by  which  and  any  judge  under  Part  LIV.  or  magis- 
trate under  LV.  by  whom  judgment  is  pronounced  or  recorded, 
upon  the  conviction  of  any  person  for  treason  or  any  indictable 
offence,  in  addition  to  such  sentence  as  may  otherwise  by  law  be 
passed,  may  condemn  such  person  to  the  payment  of  the  whole  or 
any  part  of  the  costs  or  expenses  incurred  in  and  about  the  prose- 
cution and  conviction  for  the  offence  of  which  he  is  convicted,  if  to 
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such  court  it  seems  fit  so  to  do ;  and  the  payment  of  such  costs  and 
expenses,  or  any  part  thereof,  may  be  ordered  by  the  court  to  be 
made  out  of  any  moneys  taken  from  such  person  on  his  apprehen- 
sion (if  such  moneys  are  his  own),  or  may  be  enforced  at  the 
instance  of  any  person  Hable  to  pay  or  who  has  paid  the  same  in 
such  and  the  same  manner  (subject  to  the  provisions  of  this  Act)  as 
the  payment  of  any  costs  ordered  to  be  paid  by  the  judgment  or 
order  of  any  court  of  competent  jurisdiction  in  any  civil  action  or 
proceeding  may  for  the  time  being  be  enforced :  Provided,  that  in 
the  meantime,  and  until  the  recovery  of  such  costs  and  expenses 
from  the  person  so  convicted  as  aforesaid,  or  from  his  estate,  the 
same  shall  be  paid  and  provided  for  in  the  same  manner  as  if  this 
section  had  not  been  passed  ;  and  any  money  which  is  recovered  in 
respect  thereof  from  the  person  so  convicted,  or  from  his  estate, 
shall  be  applicable  to  the  reimbursement  of  any  person  or  fund  by 
whom  or  out  of  which  such  costs  and  expenses  have  been  paid  or 
defrayed.     33-34  V.  (U.  K.)  c.  23,  s.  3.     Code,  s.  832. 

If  a  person  convicted  on  an  indictment  for  assault,  whether 
with  or  without  battery  and  wounding,  is  ordered  to  pay  costs  as 
provided  in  section  eight  hundred  and  thirty-two  he  shall  be  liable 
unless  the  said  costs  are  sooner  paid,  to  three  months'  imprison- 
ment, in  addition  to  the  term  of  imprisonment,  if  any,  to  which  he 
is  sentenced  for  the  offence,  and  the  court  may,  by  warrant  in 
writing,  order  the  amount  of  such  costs  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender,  and  paid  to  the  pro- 
secutor, and  the  surplus,  if  any,  arising  from  such  sale,  to  the 
owner ;  and  if  such  sum  is  so  levied,  the  offender  shall  be  released 
from  such  imprisonment.  R.  S.  C.  c.  174,  ss.  248  and  249.  Code, 
8.834. 

Any  costs  ordered  to  be  paid  by  a  court  pursuant  to  the  fore- 
going provisions  shall,  in  case  there  is  no  tariff  of  fees  provided 
with  respect  to  criminal  proceedings,  be  taxed  by  the  proper  officer 
of  the  court  according  to  the  lowest  scale  of  fees  allowed  in  such 
court  in  a  civil  suit. 

2.  If  such  court  has  no  civil  jurisdiction,  the  fees  shall  be  those 
allowed  in  ci.vil  suits  in  a  superior  court  of  the  province  according 
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to  the  lowest  scale.  Code,  s.  885.  Costs  may  also  be  ordered  on 
releasing  an  offender  on  probation  of  good  conduct  under  s.  971, 
s-s.  2,  and  as  against  a  prosecutor  under  s.  595. 

A  prisoner  was  tried  and  convicted  for  housebreaking  and  lar- 
ceny before  the  judge  of  the  county  court  of  Yale  at  a  sittings  held 
by  him  of  the  county  criminal  court  of  Kootenay,  there  being  no 
county  judge  commissioned  for  the  latter  county  by  the  Governor- 
General  of  Canada,  but  the  provincial  statute,  53  V.  c.  8,  s.  9,  pro- 
vided that  the  judge  of  the  county  court  of  Yale  should  act  for 
Kootenay  until  a  county  judge  was  appointed  for  the  latter  place. 
The  commission  to  the  judge  of  Yale  limited  his  jurisdiction  to 
certain  point'-  in  the  electoral  district  of  Yale,  not,  however, 
extenuinp  , .  )otenay.  The  majority  of  the  court  quashed  the 
convictio'.,  \,-,l\:.ag  that  the  provincial  statute  was  ultra  vires,  as 
giving  the  local  legislature  in  effect  the  right  to  appoint  county 
judges,  aiid  tj' ^t  thf"  "-^rds  in  the  section  of  the  Code  now  under 
consideration,  "  any  jujge  of  a  county  court,"  were  limited  to  a 
judge  acting  within  the  territorial  jurisdiction  mentioned  in  the 
commission  by  which  he  was  appointed.  Consequently  only  judges 
appointed  for  the  county  in  which  the  offence  is  committed  can 
legally  act.     Piel  Ke-ark-an  v.  E.,  2  B.  C.  E.  (Hunter)  53. 

'764«  The  judge  sitting  on  any  trial  under  this  part,  for  all  the  purposes 
thereof  and  proceedings  connected  therewith  or  relating  thereto,  shall  be  a  court  of 
record,  and  in  every  province  of  Canada,  except  the  province  of  Quebec,  such 
court  shall  be  called  "  The  County  Court  Judge's  Criminal  Court"  of  the  county 
or  union  of  counties  or  judicial  district  in  which  the  same  is  held. 

2.  The  record  in  any  such  case  shall  be  filed  among  the  records  of  the 
court  over  which  the  judge  presides,  and  as  part  of  such  records,      52  V.  c.  47, 

8.4. 

In  Ontario  by  virtue  of  the  provisions  in  the  E.  S.  c.  49,  the 
court  constituted  by  the  Act  now  under  consideration,  is  a  court  of 
record,  and  in  case  of  conviction  before  such  court  there  is  no  right 
to  a  habeas  corpus  under  the  E.  S.  c.  70,  a.  1.  E.  v.  St.  Denis, 
8  P.  E.  (Ont.)  16. 

705«  Every  person  committed  to  gaol  for  trial  on  a  charge  of  being  guilty  of 
any  of  the  offences  which  are  mentioned  in  section  five  hundred  and  thirty-nine 
as  being  within  the  jurisdiction  of  the  General  or  Quarter  Sessions  of  the  Peace, 
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may,  with  hia  own  consent  (of  which  consent  an  entry  shall  then  be  made  of 
recorr!;,  and  subject  to  the  provisions  herein,  be  tried  in  any  province  under  the 
following  provisions  out  of  sessions  and  out  of  the  regular  term  or  sittings 
of  the  court,  whether  the  court  before  which,  but  for  such  coiiseut,  the  said  person 
would  be  triable  for  the  offence  charged,  or  the  grand  jury  thereof,  is  or  is  not 
then  in  session,  and  if  such  person  is  convicted,  he  may  be  sentenced  by  the  judge. 
52  V.  c.  47,8.  5. 

Under  s.  539  of  the  Code,  the  court  of  general  or  quarter  ses- 
sions of  the  peace  has  power  to  try  any  indictable  offence,  except 
those  mentioned  in  s.  540.  Thus  the  sessions  may  now  try  man- 
slaughter, perjury,  subornation  of  perjury,  forgery,  counterfeiting 
coin,  and  bribery  at  elections,  under  the  R.  S.  C.  c.  8,  s.  116.  In 
Ontario  see  the  53  V.  c.  18,  which,  however,  cannot  now  prevent 
the  trial  by  the  sessions  of  the  homicide  called  manslaughter. 

Formerly  forgery  was  not  triable  under  the  Act.  R.  v.  Scott, 
1  M.  L.  R.  448,  for  it  was  not  triable  at  the  sessions.  R.  v.  Her- 
bert, 3  D.  R.  381. 

766}  Every  sheriff  shall,  within  twenty-four  hours  after  any  prisoner 
charged  as  aforesaid  is  committed  to  gaol  for  trial,  notify  the  judge  in  writing  that 
such  prisoner  is  so  confined,  stating  his  name  and  the  nature  of  the  charge 
preferred  against  him,  whereupon,  with  as  little  delay  as  possible,  such  judge  shall 
cause  the  prisoner  to  be  brought  before  him.    52  V.  c.  47,  s.  G. 

As  to  the  duty  of  the  sheriff  in  the  North-west  Territories,  see 
54  and  55  V.  c.  22,  s.  12,  s-s.  2.  See  the  form  of  the  sheriff's 
notice  in  the  schedule  to  this  part. 

TOT.  The  judge,  upon  having  obtained  the  depositions  on  which  the  prisoner 
was  so  committed,  shall  state  to  him, 

(a)  that  he  is  charged  with  the  offence,  describing  it ; 

(b)  that  he  has  the  option  to  be  forthwith  tried  before  such  judge  without 
the  intervention  of  a  jury,  or  to  remain  in  custody  or  under  bail  as  the  court 
decides,  to  be  tried  in  the  ordinary  way  by  the  court  having  criminal  juris- 
diction. 

2.  If  the  prisoner  dema  nds  a  trial  by  jury  the  judge  shall  remand  him  to  gaol ; 
but  if  he  consents  to  be  tried  by  the  judge  without  a  jury  the  county  solicitor, 
clerk  of  the  peace  or  other  prosecuting  officer  shall  prefer  the  charge  against  him 
for  which  he  has  been  committed  for  trial,  and  if,  upon  being  arrainged  upon  the 
charge,  the  prisoner  pleads  guilty,  the  prosecuting  officer  shall  draw  up  a  record 
as  nearly  as  may  be  in  one  of  the  forms  MM  or  NN  in  schedule  one  to  this  Act, 
such  plea  shall  be  entered  on  the  record,  and  the  judge  shall  pass  the  sentence  of 
the  law  on  such  prisoner,  which  shall  have  the  same  force  and  effect  as  if 
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passed  by  any  court  having  jurisdiction  to  try  the  offence  in  the  ordinary  way, 
52  V.  c.  47.  8.  7. 

This  section  does  not,  in  express  terms,  pjive  the  judge  the  same 
powers  as  the  general  sessions  to  punish  or  imprison,  except  where 
the  party  pleads  guilty.  In  the  latter,  case  the  judge  shall  pass 
the  sentence  which  shall  have  the  same  force  and  effect  as  if 
passed  at  the  general  sessions  of  the  peace. 

Where  a  prisoner  was  convicted  of  receiving  stolen  goods  and 
sentenced  to  imprisonment,  it  was  held  that  the  conviction  and 
sentence  were  right.     E.  v.  St.  Denis,  8  P.  R  (Ont.)  16. 

Section  774  gives  the  judge  the  same  powers  as  to  acquitting 
or  convicting  a:,  a  jury  would  have  on  a  trial  at  sessions,  and 
according  to  the  authority  just  cited  the  power  to  punish  and 
imprison  is  incidental  to  the  power  to  convict. 

Under  this  statute  it  is  not  necessary  to  have  more  than  one 
record,  in  which  shall  be  entered  the  proceedings  from  time  to 
time  taken,  until  the  final  determination  of  the  matter. 

After  the  prisoner  has  heard  the  charge  read  to  him,  and  has 
elected  to  have  it  tried  by  the  judge  and  has  pleaded  to  it,  and  has 
been  tried,  he  cannot  object  to  the  record  which  has  been  made  up 
against  him,  because  it  describes  or  lays  the  charge  in  different 
forms  to  meet  the  facts  of  the  case,  so  long  as  it  does  not  contain 
different  distinct  offences.  The  judge's  jurisdiction  is  not  confined 
to  the  trial  only  of  the  charge  as  stated  in  the  commitment.  A 
prisoner  was  committed  to  gaol  for  trial  on  a  charge  of  kidnapping 
another  person,  with  intent  to  cause  such  person  to  be  secretly 
confined  or  imprisoned  in  Canada,  which  was  felony  under  K.  S.  C. 
c.  162,  s.  46.  On  being  brought  before  the  judge  under  this  statute, 
he  was  charged  and  tried  also  for  the  other  offence  under  the 
statute  of,  without  lawful  authority,  forcibly  seizing  and  confining 
any  other  person  within  Canada.  It  was  held  that  this  might  be 
lawfully  done,  the  prisoner  being  committed  on  a  charge  for,  which 
he  might  be  tried  at  the  sessions,  Cornwall  v.  R,  33  Q.  B.  (Ont). 
106.     See  s.  773  of  the  Code. 

The  purpose  of  this  statute  was  not  to  compel  the  judge  to  try 
the  prisoner  upon  any  charge  he  was  confined  upon,  in  the 
language  of  that  charge,  but  to  try  him  on  that  charge  in  any  form 
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in  which  the  charge  could  properly  be  laid  against  him.  But  it 
was  never  intended  that  if  the  prisoner  were  committed  for  trial 
for  stealing  the  goods  of  A.,  that  the  same  goods  should  not  be 
described  in  another  count,  if  it  were  necessary  to  do  so,  as  the 
goods  of  B.,  nor  if  he  were  in  on  a  charge  of  larceny,  that  he 
should  not  also  be  tried  for  feloniously  receiving  the  same  goods, 
nor  if  he  were  in  on  a  charge  of  unlawfully  and  maliciously 
wounding  with  intent  to  maim,  that  he  should  not  be  tried  on  an- 
other count  for  the  same  wounding  with  intent  to  do  some  grievous 
bodily  harm.  So  it  would  seem  also  in  those  cases  in  which  a 
jury  could  acquit  of  the  offence  charged,  if  it  were  not  completed, 
and  convict  the  prisoner  of  an  attempt  to  commit  it,  the  judge 
might  under  the  statute  do  the  same  thing.  Ih.  119,  120.  As 
to  attempts,  see  Code,  ss.  64,  711,  712. 

The  record  will  be  properly  framed,  if  it  states  the  offence 
charged  in  such  form  as  the  depositions  or  evidence  show,  that  it 
should  have  been  laid,  and  the  judge  is  not  to  call  for  the  warrant 
of  commitment  to  find  out  what  offence  the  prisoner  is  charged 
with,  but  he  is  to  obtain  "  the  depositions  on  which  the  prisoner 
was  so  committed,"  and  he  is  to  state  to  the  prisoner  the  offence 
with  which  he  is  there  charged. 

Where  the  judge  has  appointed  a  day  for  trial  under  the  772nd 
section,  and  the  prisoner,  on  being  brought  up  before  the  judge 
on  the  appointed  day,  declares  his  readiness  to  proceed,  the  judge 
has  nevertheless  power  on  the  application  of  the  counsel  for  the 
Crown  to  adjourn  the  trial  to  a  subsequent  day,  and  the  record  is 
not  objectionable  in  failing  to  mention  the  cause  of  adjournment. 
Cornwall  v.  R,«33  Q.  B.  (Ont,)  106.     See  s.  777. 

The  judge  has  also  power  to  amend  the  record  by  changing  the 
name  of  the  prisoner.  In  the  case  in  question,  Eufus  Bratton  was 
changed  to  James  Rufus  Bratton.     lb. 

A  record  which  follows  the  form  provided  by  the  statute  is 
sufficient,  although  the  special  jurisdiction  conferred  by  the  Act  is 
not  shewn.  The  notice  from  the  sheriff  under  section  766  need 
only  shew  the  nature  of  the  charge  against  the  prisoner,  and  need 
not  charge  the  different  offences  of  which  the  prisoner  is  tried  aa 
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in  the  counts  of  an  indictment. 
in  the  schedule  to  this  part. 


lb.     See  the  form  of  this  notice 


TOS.  If  one  of  two  or  more  prisoners  char(<ed  with  the  same  offence  demands 
a  trial  by  jury,  and  the  other  or  others  consent  to  be  tried  by  the  judf^e  without  a 
jury,  the  judge,  in  his  discretion,  may  remand  all  the  said  prisoners  to  gaol  to 
await  trial  by  a  jury.    52  V.  o.  47,  s.  8. 

760.  If  under  Part  LV.  or  Part  LVI.,  any  person  has  been  asked  to  elect 
whether  he  would  be  tried  by  the  magistrate  or  justices  of  the  peace,  as  the  case  may 
be,  or  before  a  jury,  and  he  has  elected  to  be  tried  before  a  jury,  and  if  such  election 
is  stated  in  the  warrant  of  committal  for  trial,  the  sheriff  and  judge  shall  not  be 
required  to  take  the  proceedings  directed  by  this  part.    52  V.  c.  47,  s.  'J. 

2.  But  if  such  person,  after  his  said  election  to  be  tried  by  a  jury,  has  been 
committed  for  trial,  he  may,  at  any  time  before  the  regular  term  or  sittings  of  the 
court  at  which  such  trial  by  jury  would  take  place,  notify  the  sheriff  that  he 
desires  to  re-elect ;  whereupon  it  shall  be  the  duty  of  the  sheriff  to  proceed  as 
directed  by  section  seven  hundred  and  sixty-six,  and  thereafter  the  person  so 
committed  shall  be  proceeded  against  as  if  his  said  election  in  the  first  instance 
had  not  been  made.    6a  V.  c.  37,  s.  30. 

Part  LV.  s.  782,  relates  to  the  summary  trial  of  indictable 
offences ;  and  Part  LVI.  e.  809,  to  the  trial  of  juvenile  offenders. 
See  also  s.  771. 

770.'  Proceedings  under  this  part  commenced  before  any  judge  may,  where 
such  judge  is  for  any  reason  unable  to  act,  be  continued  before  any  other  judge 
competent  to  try  prisoners  under  this  part  in  the  same  judicial  district,  and  such 
last  mentioned  judge  shall  have  the  same  powers  with  respect  to  such  proceedings 
as  if  such  proceedings  had  been  commenced  before  him,  and  may  cause  such  por- 
tion of  the  proceedings  to  be  repeated  before  him  as  he  shall  deem  necessary.  53  V. 
c.  87,  s.  30. 

ITl.  If,  on  the  trial  under  Part  LV.  or  Part  LVI.  of  this  Act  of  any  person 
charged  with  any  offence  triable  under  the  provisions  of  this  part,  the  magistrate 
or  justices  of  the  peace  decide  not  to  try  the  same  summarily,  but  commit  such 
person  for  trial,  such  person  may  afterwards,  with  his  own  consent,  be  tried  under 
the  provisions  of  this  part.    52  V.  c.  47,  s.  10. 

77 fit  If  the  prisoner  upon  being  so  arraigned  and  consenting  as  aforesaid 
pleads  not  guilty  the  judge  shall  appoint  an  early  day,  or  the  same  day,  for  his 
trial,  and  the  county  attorney  or  clerk  of  the  peace  shall  subpoena  the  witnesses 
named  in  the  depositions,  or  such  of  them  and  such  other  witnesses  as  he  thinks 
irequisite  to  prove  the  charge,  to  attend  at  the  time  appointed  for  such  trial,  and 
the  judge  may  proceed  to  try  such  prisoner,  and  if  he  be  found  guilty  sentence 
Bhall  be  passed  as  hereinbefore  mentioned  ;  but  if  he  be  found  not  guilty  the  judge 
Bhall  immediately  discharge  him  from  custody,  so  far  as  respects  the  charge  in 
question.     52  V.  c.  47,  s.  11. 


SPEEDY  TRIALS  OF  INDICTABLE  OFFENCES. 


115 


pson 

Irate 

tuch 

ider 


7T3.  The  county  attorney  or  clerk  of  the  peace  or  other  prosecuting  officer 
may,  with  the  consent  of  the  judj^e,  prefer  against  the  prisoner  a  charge  or  charges 
for  any  offence  or  offences  for  which  he  may  be  tried  under  the  provisions  of  this 
part  other  than  the  charge  or  charges  for  which  he  has  been  committed  to  gaol  for 
trial,  although  such  charge  or  charges  do  not  appear  or  are  not  mentioned  in  the 
depositions  upon  which  the  prisoner  was  bo  committed.     52  V.  c.  47,  s.  12. 

See  Cornwall  v.  R.,  33  Q.  B.  (Ont.)  106,  rmfe,  pp.  112-113. 

774.  The  judge  shall,  in  any  case  tried  before  him,  have  the  same  power  as 
to  acquitting  or  convicting,  or  convicting  of  any  other  offence  than  that  charged, 
as  a  jury  would  have  in  case  the  prisoner  were  tried  at  a  sitting  of  any  court  men- 
tioned in  this  part,  and  may  render  any  verdict  which  may  be  rendered  by  a  jury 
upon  a  trial  at  a  sitting  of  any  p.  c  .i  court.     52  V.  o.  47,  s.  13. 

The  prisoners  were  charged  with  having  defrauded  one  C.  by  a 
game  called  three  card  monte.  They  consented  to  be  summarily 
tried  ;  when  brought  up  for  trial,  the  Crown  Attorney  asked  for  and 
obtained  leave  to  substitute  a  charge  of  combining  to  obtain  money 
by  false  pretences,  the  prisoners  objecting.  The  trial  proceeded 
without  the  consent  of  the  prisoners  obtained  to  be  tried  summarily 
for  this  offence.  On  error  brought  the  court  held  that  the  prisoners 
consent  to  be  summarily  tried  on  the  substituted  charge  should 
distinctly  appear  and  that  in  its  absence  the  conviction  was  bad. 
Goodman  v.  The  Queen,  3  0.  R.  18. 

But  such  objection  cannot  be  taken  on  habeas  corpus.  R.  v. 
Goodman,  2  0.  E.  468. 

775.  If  a  prisoner  elects  to  be  tried  by  the  judge  without  the  intervention 
of  a  jury  the  judge  may,  in  his  discretion,  admit  him  to  bail  to  appear  for  his 
trial,  and  extend  the  bail,  from  time  to  time,  in  case  the  court  be  adjourned  or 
there  is  any  other  reason  therefor  ;  and  such  bail  may  be  entered  into  and  perfected 
before  the  clerk.    52  V.  c.  47,  s.  14. 

776.  If  a  prisoner  elects  to  be  tried  by  a  jury  the  judge  may,  instead  of 
remanding  him  to  gaol,  admit  him  to  bail,  to  appear  for  trial  at  su' h  time  and 
place  and  before  such  court  as  is  determined  upon,  and  such  bail  mr  /  ur  entered 
into  and  perfected  before  the  clerk.    52  V.  c.  47,  s.  15. 

777.  The  judge  may  adjourn  any  trial  from  time  to  time  until  finally 
terminated.    52  V.  c.  47,  s.  16. 

718.  The  judge  shall  ha^e  all  powers  of  amendment  which  any  court  men- 
tioned in  this  part  would  have  if  the  trial  was  before  such  court.    52  V.  c.  47, 

8.17. 
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YTO.  Any  reco^jnizaiice  taken  under  section  five  hundred  and  ninoty-eiijht 
of  this  Act,  for  the  purpose  of  binding:;  a  prosecutor  or  iv  witness,  shall,  if  the  person 
committed  for  trial  elects  to  be  tried  under  the  provisions  of  this  part,  be  oblif»atory 
on  each  of  the  persons  bound  thereby,  as  to  all  thiufis  therein  mentioned  with 
reference  to  the  trial  by  the  judge  under  this  part,  as  if  such  recognizance  had  been 
originally  entered  into  for  the  doing  of  such  things  with  reference  to  such  trial : 
Provided,  that  at  least  forty-eight  hours'  notice  in  writing  shall  be  given,  either 
personally  or  by  leaving  the  same  at  the  place  of  residence  of  the  persons  bouuii  by 
such  recognizance  as  therein  described,  to  appear  before  the  judge  at  tho  place 
where  such  trial  is  to  be  had.     53  V.  c.  37,  s.  29. 

Notice  is  not  ordinarily  required.     See  Code,  a.  598,  ante,  p.  98. 

•780.  Every  witness,  whether  on  behalf  of  the  prisoner  or  against  him,  duly 
summoned  or  subpcBiiaed  to  attend  and  give  evidence  before  such  judge,  sitting  on 
any  such  trial,  on  the  day  appointed  for  the  same,  shall  bo  bound  to  attend  and 
remain  in  attendance  throughout  the  trial ;  and  if  he  fails  so  to  attend  he  shall 
be  held  guilty  of  contempt  of  court,  and  may.  be  proceeded  against  therefor 
accordingly.    52  V.  c.  47,  s.  18. 

See  also  Code,  s.  677. 

■ySl.  Upon  proof  to  tho  satisfaction  of  the  judge  of  the  service  of  subpcena 
upon  any  witness  who  fails  to  attend  before  him,  as  requii'ed  by  such  subpoena,  and 
upon  such  judge  being  satisfied  that  the  presence  of  such  witness  before  him  is 
indispensable  to  the  endsfof  justice,  he  may,  by  his  warrant,  cause  the  said  witnes 
to  be  apprehended  and  forthwith  brought  before  him  to  give  evidence  as  required 
by  such  subpcena,  and  to  answer  for  his  disregard  of  the  same  ;  and  such  witness 
may  be  detained  on  such  warrant  before  the  said  judge,  or  in  the  common  gaol, 
with  a  view  to  secure  hisjpresence  as  a  witness  ;  or,  in  the  discretion  of  the  judge, 
such  witness  may  be  released  on  recognizance  with  or  without  sureties,  conditioned 
for  his  appearance  to  give  evidence  as  therein  mentioned,  and  to  answer  for  his 
default,  in  not  attending  upon  the  said  subpcena,  as  for  a  contempt ;  and  the  judge 
may,  in  a  summary  manner,  examine  into  and  dispose  of  the  charge  of  contempt 
against  the  said  witness  who,  if  found  guilty  thereof,  may  be  fined  or  imprisoned, 
or  both, — such  fine  not  to  exceed  one  hundred  dollars,  and  such  imprisonment  to 
be  in  the  common  gaol,  with  or  without  hard  labor,  and  not  to  exceed  the  term  of 
ninety  days,  and  he[may  also  be  ordered  to  pay  the  costs  incident  to  the  execution 
of  such  warrant  and  of  his  detention  in  custody. 

2.  Such  warrant^may  be  in  the  form  00,  and  the  conviction  for  contempt  in 
the  form  PP,  in  schedule  one  to  this  Act,  and  the  same  shall  be  authority  to 
the  persons  and  officers  therein  required  to  act,  to  do  as  therein  they  are  respec- 
tively directed,    52  V.  c.  47,  a.  19. 

Section  743  of  the  Code  gives  power  to  the  judge  to  reserve  a 
case  for  the  opinion  of  the  court.  Prior  to  the  R.  S.  C.  c.  174, 
8.  259,  there  was  no  such  power.   See  E.  v.  Malouin,  2  D.  R.  66. 
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The  prisoner  was  tried  without  a  jury  by  a  county  court  judge, 
exercising  jurisdiction  under  "  The  Speedy  Triala  Act,"  upon  an 
indictment  for  feloniously  displacing  a  railway  switch.  After 
hearing  the  evidence  and  the  addresses  of  counsel  the  judge;  reserved 
his  decision.  Before  giving  it,  having  occasion  to  pass  the  place, 
he  examined  the  switch  in  question  neither  the  prisoner  or  any  one 
on  his  behalf  being  present.  The  prisoner  having  been  found 
guilty,  it  was  held  on  a  case  reserved,  that  tliere  was  no  authority 
for  the  judge  taking  a  view  .'l  the  place  and  his  doing  so  was 
unwarranted ;  and,  even  if  he  bar'  been  warranted  in  taking  the 
view,  the  manner  of  his  taking  it,  without  the  presence  of  the 
prisoner  or  of  any  one  on  his  behalf,  was  unwarranted ;  and  the 
conviction  was  quashed.     R.  v.  Petrie,  20  0.  li.  317. 

Section  722  of  the  Code  provides  for  a  view  by  the  jury.  It 
<loes  not  seem  to  give  any  power  to  the  court  or  judge  to  have  such 
view  when  there  is  no  jury. 


SCHEDULE  ONE— FORMS  UNDER  PART  LIV 


MM— (Section  767.) 

FORM  OF  RECORD  WHEN  THE  PRISONER  PLEADS  NOT  GUILTY. 

Canada, 
Province  of  , 

County  of 

Be  it  remembered  that  A.  B.  being  a  prisoner  i>  the  gaol  of  the  said  county, 
committed  for  trial  on  a  charge  of  having  on  day  of  ,  in  the 

year  ,  stolen,  etc.  (one  coxc,  the  property  of  C.  D.,  or  as  the  case  may  he, 

stating  briefly  the  offence)  and  having  been  brought  before  vie  {describe  the  judge)  on 
the  day  of  ,  in  the  year  ,  and  asked  by  me  if  he 

consented  to  be  tried  before  me  without  the  intervention  of  a  jury,  consented  to  be 
80  tried :  and  that  upon  the  day  of  ,  in  the  year  , 

the  said  A.  B.,  being  again  brought  before  me  for  trial,  and  declaring  himself 
ready,  wba  arraigned  upon  the  said  charge  and  pleaded  not  guilty  ;  and  after 
hearing  the  evidence  adduced,  as  well  in  support  of  the  said  charge  as  for  the 
prisoner's  defence  (or  as  the  case  may  be),  I  find  him  to  be  guilty  of  the  offence  with 
which  he  is  charged  as  aforesaid,  and  I  accordingly  sentence  him  to  (here  insert 
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tuck  $entence  as  the  law  allowi  aiid  the  judge  thinks  nght),  {or  I  find  him  not  guilty  of 
the  o£fence  with  which  he  is  charged,  and  discharge  him  accordingly). 

Witness  my  hand  at  ,  in  the  county  of  ,  this  day 

of  ,  in  the  year 


O.  K. 


Judge. 


NN— (Section  767.) 
FORM  OF  RECORD  WHEN  THE  PRISONER  PLEADS  GUILTY. 


:) 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  A.  B.  being  a  prisoner  in  the  gaol  of  the  said  conntyr 
on  a  charge  of  having  on  the  day  of  ,  in  the  year  , 

stolen,  etc.,  (one  cotv,  the  property  of  C.  D.,  or  as  the  case  vwy  he,  stating  briefly  the 
offence),  and  being  brought  before  me  (describe  the  judge)  on  the  day 

of  ,  in  the  year  ,  and  asked  by  me  if  he  consented  to  be  tried 

before  me  without  the  intervention  of  a  jury,  conp::;Led  to  be  so  tried  ;  and  that 
the  said  A.  B.  being  then  arraigned  upon  the  said  charge,  he  pleaded  guilty  thereof, 
whereupon  I  sentenced  the  sa'.d  A.  B.  to  (here  insert  such  sentence  as  the  law  allows 
and  the  judge  thinks  right.) 

Witness  r  ly  hand  this  day  of  ,  in  the  year 

O.  K., 
Judge, 


00— (Section  781.) 

WARRANT  TO  APPREHEND  WITNESS. 

Canada,  "^ 

Province  of  ,    >■ 

County  of  .  j    * 

To  all  or  any  of  the  constables  ard  other  peace  ofQcers  in  Ibe  said  county 
of 

Whereas  it  having  been  made  to  appear  before  me,  that  E.  P.,  of  , 

in  the  said  county  of  ,  was  likely  to  give  material  evidence  on  behalf 

of  the  prosecution  (or  defence,  at  the  ca«e  may  be)  on  the  trial  of  a  certain  charge  of 
(a«  theft,  or  as  the  case  may  be),  against  A.  B.,  and  that  the  said  E.  F.  was  duly 
subpoenaed  (or  bound  nudcit  recognizance)  to  appear  on  the  day  of  , 

in  the  year  ,  at  ,  in  the  said  county  at  o'clock  (fore- 

aoon  or  afternoon,  as  the  case  may  be),  before  me,  to  testify  what  he  knows  eoo* 
oerning  the  said  charge  against  th«  said  A.  B. 
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And  whereas  proof  has  this  day  been  made  before  me,  upon  oath  of  sach 
subpoena  having  been  duly  served  upon  the  said  E.  F.,  {or  of  the  said  E,  F.  having 
been  duly  bound  under  recognizance  to  appear  before  me,  as  the  cate  may  be) ;  and 
whereas  the  said  £.  F.  has  neglected  to  appear  at  the  trial  and  place  appointed, 
and  no  just  excuse  has  been  offered  for  such  neglect :  These  are  therefore  to 
command  you  to  take  the  said  E.  F.  and  to  bring  him  and  have  him  forthwith 
before  me,  to  testify  what  he  knows  concerning  the  said  charge  against  th0  said 
A.  B.,  and  also  to  answer  his  contempt  for  such  neglect. 

Given  under  my  hand  this  day  of  ,  in  the  year 

O.  K., 

Judge. 


VP— (Section  781.) 

Canada, 
Provime  of 
Ooi^.nty  of 


CONVICTION  FOR  CONTEMPT. 


:i 


Be  it  remembered  that  on  the  day  of  ,  in  the  year  , 

in  the  county  of  ,  E.  F.  is  convicted  before  me,  for  that  he  the  said  E.  P. 

did  not  attend  before  me  to  give  evidence  on  the  trial  of  a  certain  charge  agaiust 
one  A.  B.  of  (theft,  or  as  the  case  may  ht),  although  duly  subpoenaed  (or  bound  by 
recognizance  to  appear  and  give  evidence  in  that  behalf,  as  the  case  may  be)  but 
made  defa'^lt  therein,  and  has  not  shown  before  me  any  sufficient  excuse  for  such 
default,  and  I  adjudge  the  said  E.  F.,  for  his  said  offence,  to  be  imprisoned  in  the 
common  gaol  of  the  county  of  ,  at  ,  for  the  space  of 

there  to  be  kept  at  hard  labour  (and  in  case  a  fine  is  also  intended  to  be  imposed,  then 
proceed)  and  I  also  adjudge  that  the  said  E.  F.  do  forthwith  pay  to  and  for  the  use 
of  Her  Majesty  a  fine  of  dollars,  and  in  default  of  payment,  that  the 

said  tine,  with  the  cost  of  collection,  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  E.  F.  (or  in  case  a  fine  alone  is  imposed,  then  the  clause  of 
imprisonment  is  to  be  omitted). 

Given  under  ray  hand  at  ,  in  the  said  county  of  ,  the 

day  and  year  first  above  mentioned. 


O.  K. 


Judge. 


ACCUSATION.    (Not  in  statute). 

In  the  County  Court  Judge's  Criminal  Court  for  the  Cou^ity  of 

Province  of  ,  \         The  day  of  ,  A.  D. 

County  of  ,    ■  18    ,  at  ,  in  the  County  of 

to  wit :  ,  before  Esquire,  County 

Judge  of  the  said  County,  exercising  criminal  jurisdiction  under  the  provisions  ot 

Part  LIV,  of  the  Code  for  the  Speedy  Trials  of  indictable  offences,  A.  B.,  who  it 
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committed  for  trial  to  the  Common  Gaol  of  the  said  County,  and  is  now  a 
prisoner  in  close  custody  therein,  stands  charged  thic  day  before  the  said 
Judge,  sitting  in  public  open  court  assembled  for  the  trial  of  the  said  A.  B. 
First  count,  for  that  he,  the  said  A.  B.,  on  the  day  of 

,  in  the  year  A.D.   18      ,  at  the  city  of  , 

in  the  said  county,  did  without  lawful  authority,  forcibly  seize  and  con- 
line  one  C.  D.  within  Canada,  against  the  form  of  the  Statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  Her  Crown  and 
Dignity.  Second  count,  and  for  that  he,  the  said  A.  B.,  afterwards,  t  wit,  on  the 
day  and  year  last  aforesaid  at  the  city  and  county  aforesaid,  without  lawful 
authority,  did  kidnap  one  C.  D.,  with  intent  to  cause  the  said  C.  D.  to 
be  unlawfully  transported  out  of  Canada  against  his  will,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Laay  the 
Queen,  Her  Crown  and  Dignity. 

(Signed)  E.  F., 

County  Crown  Attorney,  County  of 

A.  B.,  within  named,  upon  the  within  charge  being  r^-'d  to  him  by  the  Judge 
in  open  Court,  and  being  informed  by  the  judge  that  he  ha&  his  option  either  of 
being  forthwith  tried  without  the  intervention  of  a  jury  upon  the  said  charge,  or  of 
remaining  untried  until  the  next  court  of  Oyer  and  Terminer  of  this  county,  con- 
sents to  be  now  tried  upon  the  said  charge,  by  the  said  judge,  without  a  jury,  and 
the  prisoner  pleads  not  guilty  to  the  said  charge. 

"  ORDER  AMENDING  ACCUSATION. 

"  The  County  Court  Judge's  Criminal  Court,  Count]]  of  ■     . 

"  The  Queen  v.  A.  B. 

"  It  is  ordered  that  the  accusation  be  amended  by  the  inserting  the  name 
James  before  the  name  C.  D. 


'  (Signed) 


"  By  the  court, 


"E.  F., 
"  Clerk  of  the  Peace." 


SHERIFF'S  NOTICE.     (Not  in  Statute.) 

To  His  Honour  the  County  -ludge  of  the 

County  of 
Pursuant  to  the  7G6th  section  of  tlie  Act   for  the  Speedy  Trials  of   Indictable 

Offences. 

I,  ,  Sheriff  of  the  said  County,  certify  that  the  several  persons 

whose  names  are  mentioned  in  the  first  column  of  the  schedule  hereunder  written, 
were  committed  for  trial  to  the  common  gaol  of  the  said  county,  and  were  received 
by  the  gaoler  of  the  said  gaol  on  the  days  severally  mentioned  in  the  second  column 
of  the  said  schedule,  opposite  the  names  of  the  said  persons  respectively,  and  were 
so  committed  to  the  said  gaol,  and  were  received  each  severally,  under  and  by 
virtue  of  a  warrant  from  L.  L.,  P.  M.,  on  a  charge  of  being  guilty  of  an  offence 
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which  may  be  tried  at  a  General  Sessions  of  the  Peace,  and  that  the  nature  of  the 
charge  against  the  said  several  persons  respectively  as  contained  in  the  warrant  of 
commitment  is  set  forth  in  the  third  column  of  said  schedule  opposite  the  names 
of  the  said  several  persons  respectively. 


SCHEDULE  AHOVE  REFERRED  TO. 


Name  of  prisoner. 


Time  when  committed 
for  trial. 


Nature  of  charge  as  contained  in 
the  Warrant  of  Commitment. 


A.  B. 


15  June,  1886. 


(Signed) 


Sheriff  of  the  County  of 
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PART  LV. 
SUMMARY  TRIAL  OF  INDICTABLE  OFFENCES. 

782.  In  this  part,  unleris  the  context  otherwise  requires,  (a)  the  expression 
"magistrate"  means  and  inchides — 

(i)  in  the  provinces  of  Ontario,  Quebec  and  Manitoba,  any  recorder,  judi^e  of 
a  county  court,  being  a  justice  of  the  peace,  commissioner  of  police,  judge  of  the 
sessions  of  the  peace,  police  magistrate,  district  magistrate,  or  other  functionary 
or  tribunal,  invested  by  the  proper  legislative  authority,  with  power  to  do  alone 
such  acts  as  are  usually  required  to  be  done  by  two  or  more  justices  of  the  peace, 
and  acting  within  the  local  limits  of  his  or  of  its  jurisdiction. 

(ii)  in  the  provinces  of  Nova  Scotia  and  New  Brunswick,  any  recorder,  judge 
of  a  county  court,  stipendiary  magistrate  or  police  magistrate,  acting  within  the 
local  limits  of  his  jurisdiction,  and  any  commissioner  of  police  and  any  functionary, 
tribunal  or  person  invested  by  the  proper  legislative  authority  with  power  to  do 
alone  such  acts  as  are  usually  required  to  be  done  by  two  or  more  justices  of  the 
peace ; 

(iii)  in  the  provinces  of  Prince  Edward  Island  and  British  Columbia  and  in 
the  district  of  Keewatin,  any  two  justices  of  the  peace  sitting  together,  and  any 
functionary  or  tribunal  having  the  powers  of  two  justices  of  the  peace  ; 

(iv)  in  the  North-west  Territories,  any  judge  of  the  Supreme  Court  of  the  said 
territories,  any  two  justices  of  the  peace  sitting  together,  and  any  functionary  or 
tribunal  having  the  powers  of  two  justices  of  the  peace ; 

{b)  the  expression  "  the  common  gaol  or  other  place  of  confinement,"  in  the 
case  of  any  offender  whose  age  at  the  time  of  his  conviction  does  not,  in  the 
opinion  of  the  magistrate,  exceed  sixteen  years,  includes  any  reformatory  prison 
provided  for  the  reception  of  juvenile  oCFenders  in  the  province  in  which  the  con- 
viction referred  to  takes  place,  and  to  which  by  the  law  of  that  province  the 
offender  may  be  sent ;  and 

(c)  the  expression  "  property  "  includes  everything  included  under  the  same 
expression  or  under  the  expression  "  valuable  security,"  as  defined  by  this  Act,, 
and  in  the  case  of  any  '*  valuable  security,"  the  value  thereof  shall  be  reckoned  in 
the  manner  prescribed  in  this  Act.     R.  S.  C.  c.  176,  s.  2. 

See  Code,  s.  3,  v.  (i),  (ii),  (iii),  p.  84  and  cc.  p.  36  as  to  the 
meaning  of  the  expression  "  property  "  and   "  valuable  security." 

Under  this  part  the  court  has  the  same  power  to  award  costs 
as  under  part  LIV.  See  ss.  832-834  and  835  of  the  Code,  ante, 
pp.  108-109. 
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The  magistrate  has  also  power  in  addition  to  any  sentence 
imposed  upon  the  person  convicted,  to  require  him  forthwith  to 
enter  into  his  own  recognizance,  or  to  give  security  to  keep  the 
peace  and  be  of  good  behaviour  for  any  term  not  exceeding  two 
years.     See  s.  958  as  amended  by  the  56  V.  c.  32. 

He  may  also  make  a  conditional  release  of  a  first  offender  in 
certain  cases.     See  Code,  ss.  971-974. 

783.  Whenever  any  person  is  charged  before  a  magistrate, 

(rt)  with  having  committed  theft,  or  obtained  money  or  property  by  false  prd- 
tenses,  or  unlawfully  received  stolen  property,  and  the  value  of  the  property 
alleged  to  have  been  stolen,  obtained  or  received,  does  not,  in  the  judgment  of  the 
magistrate,  exceed  ten  dollars  ;  or 

(h)  with  having  attempted  to  commit  theft ;  or 

(c)  with  having  committed  an  aggravated  assault  by  unlawfully  and  malici- 
ously inflicting  npon  any  other  person,  either  with  or  without  a  weapon  or 
instrument,  any  grievous  bodily  harm,  or  by  unlawfully  and  maliciously  woundmg 
any  other  person  ;  or 

(d)  with  having  committed  an  assault  upon  any  female  whatsoever,  or  upon 
any  male  child  whose  age  does  not,  in  the  opinion  of  the  magistrate,  exceed 
fourteen  years,  such  assault  being  of  a  nature  which  cannot,  in  the  opinion  of  the 
magistrate,  be  sufficiently  punished  by  a  summary  conviction  before  him  under 
any  other  part  of  this  Act,  and  such  assault,  if  upon  a  female,  not  amounting,  in 
his  opinion,  to  an  assault  with  intent  to  commit  a  rape ;  or 

{e)  with  having  assaulted,  obstructed,  molested  or  hindered  any  peace  officer 
or  public  officer  in  the  lawful  performance  of  his  duty,  or  with  intent  to  prevent 
the  performance  thereof ;  or 

(/)  with  keeping  or  being  an  inmate,  or  habitual  frequenter  of  any  disorderly 
house,  house  of  ill-fame  or  bawdy-house ;  or 

(g)  with  using  or  knowingly  allowing  any  part  of  any  premises  under  his  con- 
trol to  be  used — 

(i)  for  the  purpose  of  recording  or  registering  any  bet  or  wager,  or  Belling 
any  pool ;  or 

(ii)  keeping,  exhibiting,  or  employing,  or  knowingly  allowing  to  be  kept, 
exhibited  or  employed,  any  device  or  apparatus  for  the  purpose  of  recording 
or  registering  any  bet  or  wager,  or  selling  any  pool ;  or 

{h)  becoming  the  custodian  or  depoaitary  of  any  money,  property,  or  valuable 
thing  staked,  wagered  or  pledged  ;  or 

(()  recording  or  registering  any  bet  or  wager,  or  selling  any  pool,  upon  the 
result  of  any  political  or  municipal  election,  or  of  any  race,  or  of  any  contest  or 
trial  of  skill  or  endurance  of  man  or  beast, — 

the  magistrate  may,  subject  to  the  provisions  hereinafter  made,  hear  and 
determine  the  charge  in  a  summary  way.    R.  S.  C.  c.  176,  s.  8. 
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Offences  ngainst  s.  356  of  the  Code  are  not  triable  summarily 
under  this  Act.     K.  v.  Young,  5  0.  R.  400. 

The  aggravated  assault  mentioned  in  s.  783  (c),  is  different 
from  that  under  s.  263  of  the  Code,  where  the  words  unlawfully  and 
maliciously  are  not  used.     See  also  ss.  241,  242. 

A  charge  of  an  assault  and  beating  is  not  a  charge  of  aggra- 
vated assault,  and  a  complaint  of  the  farmer  will  not  sustain  a  con- 
viction of  the  latter  under  the  statute,  though  when  the  party 
is  before  the  magistrate,  the  charge  of  aggravated  assault  may  be 
made  in  writing  and  followed  by  a  conviction  therefor.  lie  McKin- 
non,  2  U.  C.  L.  J.  N.  S.  327. 

In  reference  to  keeping  a  house  of  ill-fame,  see  Code,  s,  207. 
The  language  of  clause  (/)  of  s.  783,  does  not  seem  to  constitute  the 
offence  a  statutable  one.  It  seems  rather  to  indicate  that  such 
offence,  and  the  other  specified  offences  therein  mentioned,  shall  be 
within  the  jurisdiction  of  the  magistrate,  and  shall  be  tried  and 
disposed  of  by  him  in  the  manner  therein  prescribed.  A  convic- 
tion for  keeping  a  house  of  ill-fame,  alleging  it  to  be  "  against  the 
form  of  a  statute  in  such  case  made  and  provided  "  is  not  void 
on  that  ground.  If  this  Act  constitutes  the  keeping  of  a  house  of 
ill-fame  a  statutable  offence,  the  reference  to  the  statute  would 
be  right,  and  if  it  is  only  a  common  law  offence,  the  reference  to  the 
statute  may  be  rejected  as  surplusage.     R.  v.  Flint,  4  0.  R.  214. 

This  statute  makes  the  being  such  habitual  frequenter  a  sub- 
stantial offence,  punishable  as  in  s.  788,  and  does  not  merely 
create  a  procedure  for  trial  and  punishment.  But  a  conviction 
for  being  an  unlawud  inetead  of  an  habitual  frequenter  of  a  house 
of  ill-fame,  and  wliich  adjudged  the  payment  of  costs  which  is 
unauthorized  by  the  fjtatute  must  be  quashed.  R.  v.  Clark,  2 
O.  R.  523. 

The  prisoner  was  convicted  by  the  police  magistrate  for  the  city 
of  Toronto,  for  that  she  "  did  on,"  etc.,  "  at  the  said  City  of 
Toronto,  keep  a  common,  disorderly,  bawdy-house  on  Queen  Street, 
in  the  said  city,"  etc.,  and  committed  to  goal  at  hard  labour  for 
six  months.  A  habeas  corpus  and  certiorari  issued  ;  in  return,  to 
which  the  commitment,  conviction,  information  and  depositions, 
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■were  brought  up.    On  application  for  her  discharge,  no  motion 
being  made  to  quash  the  conviction,  it  was  held, — 

(1)  No  objection  that  the  commitment  stated  the  offence  to 
have  been  committed  on  the  11th  August  instead  of  the  10th,  as 
in  the  conviction  the  variance  not  being  material  to  the  merits,  and 
the  court  not  being  able  to  go  behind  the  return  and  commitment 
which  was  set  forth. 

(2)  Nor  that  the  commitment  charged  that  the  prisoner  "  was 
the  keeper  of,"  and  the  conviction  that  "  she  did  keep,"  both  differing 
from  tlie  statute,  which  designates  the  offence  as  "  keeping  any 
disorderly  house,"  etc. ;  for  it  would  seem  the  court  could  not  go 
behind  the  commitment,  and  all  these  expressions  conveyed  but 
one  idea.  • 

(3)  Nor  that  the  commitment  did  not  follow  the  form  of  con- 
viction gi^  en  in  the  statute,  in  showing  that  the  party  was  charged 
before  the  convicting  magistrate,  i.  e.,  charged  as  the  statute 
requires,  namely,  put  upon  her  trial  and  asked  wheuner  she  was 
guilty  or  not  guilty,  nor  whether  she  pleaded  to  the  charge  or 
confessed  it.  It  might  and  probably  would  be,  a  defect  in  the 
conviction,  if  it  did  not  pursue  the  statutory  form  in  showing  that 
the  party  was  charged,  more  especially  as  by  this  section  of  the 
Act  the  jurisdiction  is  made  to  depend  upon  the  fact  of  the  party 
being  charged  before  the  convicting  justice.  That  point,  howev.T, 
was  not  decided;  the  court  merely  intimating  that  it  might  or 
might  not  be  a  defect  in  the  conviction.  Unless  the  commitment 
must  contain  all  that  the  conviction  does  or  ought  to  contain,  it  is 
unnecessary  to  state  the  information  in  it ;  and  more  especially  as 
by  the  form  given  by  the  statute  it  does  not  appear  necessary  that 
the  information  should  be  set  out  in  the  conviction. 

(4)  Nor  that  the  conviction  was  not  sustained  by  the  informa- 
tion, the  latter  being  that  the  defendant  was  the  keeper  of  a  well- 
known  disorderly  house ;  and  the  former  that  the  prisoner  did 
keep  a  common,  disorderly  bawdy-house,  for  the  commitment 
would  not  be  void  on  the  face  of  it  because  of  a  variance  between 
the  original  information  and  the  conviction  made  after  hearing 
evidence.    But  if  the  prisoner  had  been  charged  in  the  informa- 
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tion,  and  on  being  called  on  to  answer  bad  confessed  the  informa- 
tion, and  then  bad  been  convicted  of  matter  not  contained  in  the 
information,  no  doubt  the  conviction  could  be  quashed  ;  but  even 
in  that  case,  while  it  stood  unreversed,  it  would  warrant  a  commit- 
ment following  its  terms. 

(5)  Nor  that  the  offence  of  "keeping  a  common  disorderly 
bawdy-hoase,"  was  not  sufficiently  certain;  for  the  legal  meaning 
of  the  last  two  words  is  clear,  and  a  house  will  not  be  leas  a  public 
nuisance  because  it  is  found  to  be  disorderly  as  well  as  bawdy  ;  and 
if  keeping  a  disorderly  house  be  no  offence  the  term  becomes  mere 
surplusage,  and  would  not  vitiate  an  otherwise  sufficient  statement. 
But  the  statute  does  give  jurisdiction  over  persons  charged  with 
keeping  any  disorderly  house,  house  of  ill-fame,  or  bawdy-house. 
E.  v.  Munro,  24  Q.  B.  (Out.)  44. 

It  would  seem  that  though  a  magistrate  may  have  a  general 
jurisdiction  to  hear  any  complaint  against  a  disorderly  inn  or 
house,  he  has  no  right  to  issue  a  warrant  to  arrest  a  casual  guest 
visiting  a  licensed  tavern  as  a  guest  at  a  time  subsequent  to  the 
charge,  and  in  no  way  present  at  or  assisting  in  any  disturbance 
or  disorder.     Cleland  v.  Kobinson,  11  C.  P.  (Ont.)  421. 

The  owner  of  a  house  letting  it  to  several  young  women  for  the 
purpose  of  prostitution  cannot  be  indicted  for  keeping  a  disorderly 
house.     R.  V.  Stannard,  9  Cox,  405  ;  R.  v.  Barrett.    lb.  255. 

As  to  the  evidence  necessary  to  show  that  a  house  is  a  house  of 
ill- fame,  see  R.  v.  Newton,  11  P.  R.  (Ont.)  98.  It  seems  that  the 
evidence  of  a  witness  who  speaks  of  the  character  by  reputation 
only  is  not  suf^cient,  some  improper  act  must  be  proved. 

A  master  who  instructs  his  servant  to  keep  a  disorderly  house 
would  be  liable  as  a  principal,  and  the  servant  as  aiding  and  abet- 
ting.   Wilson  V.  Stewart,  9  Jur.  N.  S.  1130. 

It  is  not  necessary  that  the  disorderly  conduct  should  be  visible 
from  the  exterior  of  the  house.     R.  v.  Rice,  L.  R.  1  C.  C.  R.  21. 

There  may  be  a  joint  conviction  against  husband  and  wife  for 
keeping  a  house  of  ill-fame.  The  keeping  has  nothing  to  do  with 
the  ownership  of  the  house,  but  with  the  management  of  it,  in 
which  the  wife  may  have  as  great  or  a  greater  share  than  her 
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hubband.  R.  v.  Warren,  16  0.  R.  590.  And  see  Code,  s.  180.  As 
to  search  for  a  woman  or  girl  in  a  house  of  ill- fame,  see  s.  574  of 
the  Code. 

784*  The  jurisdiotion  of  such  magistrate  is  absolute  in  the  case  of  any  person 
charged  with  keeping  or  being  an  inmate  or  habitual  frequenter  of  any  disorderly 
house,  house  of  ill-fame  or  bawdy-house,  and  does  not  depend  on  the  consent  of 
the  person  charged  to  be  tried  by  such  magistrate,  nor  shall  such  person  be  asked 
whether  he  consents  to  be  so  tried  ;  nor  do  the  provisions  of  this  part  affect  the 
absolute  summary  jurisdiction  given  to  any  justice  or  justices  of  the  peace  in  any 
case  by  any  other  part  of  this  Act.    B.  S.  C.  c.  176,  s.  4. 

2.  The  jurisdiction  of  the  magistrate  ia  absolute  in  the  case  of  any  person 
who,  being  a  seafaring  person  and  only  transiently  in  Canada,  and  having  no 
permanent  domicile  therein,  is  charged,  either  within  the  city  of  Quebec  as  limited 
for  the  purpose  of  the  police  ordinance,  or  within  the  city  of  Montreal  as  so  limited, 
or  in  any  other  seaport  city  or  town  in  Canada  where  there  is  such  magistrate, 
with  the  commission  therein  of  any  of  the  offences  hereinbefore  mentioned,  and 
also  in  the  case  of  any  other  person  charged  with  any  such  offence  on  the  com- 
plaint of  any  such  seafaring  person  whose  testimony  is  essential  to  the  proof  of  the 
offence ;  and  such  jurisdiction  does  not  depend  on  the  consent  of  any  such  person 
to  be  tried  by  the  magistrate,  nor  shall  such  person  be  asked  whether  he  consents 
to  be  so  tried.    R.  S.  C.  c.  176,  s.  5. 

3.  The  jurisdiction  of  a  stipendiary  magistrate  in  the  province  of  Prince 
Edward  Island,  and  of  a  magistrate  in  the  district  of  Keevvatin,  under  this  part, 
is  absolute  without  the  consent  of  the  person  charged.    52  V.  c.  46,  s.  1. 

Under  this  Act  the  Recorder's  Court  of  the  City  of  Montreal  has 
jurisdiction  over  charges  of  keeping  houses  of  ill-fame  within  the 
city.     Ex  parte  Cherrier,  5  L.  N.  843. 

The  police  limits  of  the  City  of  Montreal  mean  the  territory 
over  which  the  corporation  has  police  jurisdiction,  and  are  co- 
extensive with  the  corporation.    lb. 

785-  If  any  person  is  charged,  in  the  province  of  Ontario  before  a  police 
magistrate  or  before  a  stipendiary  magistrate  in  any  county,  district  or  provisional 
county  in  such  province,  with  having  committed  any  offence  for  which  he  may  be 
tried  at  a  Court  of  General  Sessions  of  the  Peace,  or  if  any  person  is  committed 
to  a  gaol  in  the  county,  district  or  provisional  county,  under  the  warrant  of  any 
justice  of  the  peace,  for  trial  on  a  charge  of  being  guilty  of  any  such  offence,  such 
person  may,  with  his  own  consent,  be  tried  before  such  magistrate,  and  may,  if 
found  guilty,  be  sentenced  by  the  magistrate  to  the  same  punishment  as  he  would 
have  been  liable  to  if  he  had  been  tried  before  the  court  of  general  sessions  of  the 
peace.    R.  S.  C.  c.  176,  s.  7. 
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As  to  the  jurisdiction  of  the  sessions,  see  ss.  539  and  540  of  the 
Code,  ante,  p.  111.  There  is  an  appeal  from  the  decision  of  a  magis- 
trate proceeding  under  this  section.     See  Code,  a.  742. 

•ys**.  Whenever  the  magistrate,  before  whom  any  person  is  charged  as  afore- 
said, proposes  to  dispose  of  the  case  summarily  under  the  provisions  of  this  part, 
such  magistrate,  after  ascertaining  the  nature  and  extent  of  the  charge,  but  before 
tlie  formal  examination  of  tlie  witnesses  for  the  prosecution,  and  before  calling  on 
the  person  cliarged  for  any  statement  which  ho  wishes  to  make,  shall  state  to  such 
person  the  substance  of  the  charge  against  him,  and  (if  the  charge  is  not  one  that 
can  be  tried  summarily  without  the  consent  of  the  accused)  shall  then  say  to  him 
these  words,  or  words  to  the  like  effect:  "  Do  you  consent  that  the  charge  against 
you  shall  bo  tried  by  me,  or  do  you  desire  that  it  shall  be  sent  for  trial  by  a  jury 
at  the  (namiiKj  the  court  at  which  it  can  probably  soonest  be  tried);"  and  if  the 
person  charged  consents  to  the  charge  being  summarily  tried  and  determined  as 
aforesaid,  or  if  the  power  of  the  magistrate  to  try  it  does  not  depend  on  the 
consent  of  the  accused,  the  magistrate  shall  reduce  the  charge  to  writing  and  read 
the  same  to  such  person,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of 
snch  charge.  If  the  person  charged  confesses  the  charge  the  magistrate  shall  then 
proceed  to  pass  such  sentence  upon  him  as  by  law  may  be  passed  in  respect  to 
such  offence,  subject  to  the  provisions  of  this  Act ;  but  if  the  person  charged  says 
that  he  is  not  guilty,  the  magistrate  shall  then  examine  the  witnesses  for  the 
prosecution,  and  when  the  examination  has  been  completed,  the  magistrate  shall 
inquire  of  the  person  charged  whether  he  has  any  defence  to  make  to  such  charge, 
and  if  he  states  that  he  has  a  defence  the  magistrate  shall  hear  such  defence,  and 
shall  then  proceed  to  dispose  of  the  case  summarily.    R.  8.  C.  c.  176,  ss.  8  and  9. 

Under  this  Act,  the  magistrate  may,  before  any  formal  exami- 
nation of  witnesses,  ascertain  the  nature  and  extent  of  the  charge, 
and  if  the  party  consents  to  be  tried  summarily,  may  reduce  it  into 
writing.  It  would  seem  that  the  magistrate  may  then  (that  is 
when  a  person  is  charged  before  him  prior  to  the  formal  examina- 
tion of  witnesses)  reduce  the  charge  into  writing,  and  try  the  party 
on  the  charge  thus  reduced  to  writing,  and  if  this  is  the  meaning  of 
the  statute,  it  would  not  signify  whether  the  original  information 
and  warrant  to  apprehend  did  or  did  not  state  a  charge  in  the  pre- 
cise language  of  the  Act.  But  the  magistrate  must  either,  by  the 
original  information,  or  by  the  charge  which  he  makes  when  the 
party  is  before  him,  have  the  charge  in  writing,  and  must  read  it 
to  the  prisoner,  and  ask  him  whether  he  is  guilty  or  not.  Re 
McKinnon,  2  U.  C.  L.  J.  N.  S.  327. 


SUMMARY   TRIAL   OF   INDICTABLE  OFFENCES. 


129 


7'8'7.  In  the  case  of  an  offence  charged  under  parat^raph  (a)  or  (ft)  of  section 
seven  hundred  and  eighty-three,  the  ma^jistrate,  after  hearing  the  whole  caae  for 
the  prosecution  and  for  the  defence,  shall,  if  he  finds  the  charge  proved,  convict 
the  person  charged  and  commit  him  to  the  common  gaol  or  other  place  of 
confinement,  there  to  be  imprisoned,  with  or  without  hard  labour,  for  any  terra 
not  exceeding  six  months.     R.  S.  C.  c.  176,  s.  10. 

'?'§§•  In  any  case  summarily  tried  under  paragraph  (c),  (d),  (c),  (/),  (g),  {h)  or 
(i)  of  section  seven  hundred  and  eighty-three,  if  the  magistrate  finds  the  charge 
proved,  he  may  convict  the  person  charged  and  commit  him  to  the  common  gaol 
or  other  place  of  confinement,  there  to  be  imprisoned,  with  or  without  hard 
labour,  ^or  any  term  not  exceeding  six  months,  or  may  condemn  him  to  pay  a  tine 
not  exceeding,  with  the  costs  in  the  case,  one  hundred  dollars,  or  to  both  fine  and 
imprisonment  not  exceeding  the  said  sura  and  term  ;  and  such  fine  may  be  levied, 
by  warrant  of  distress  under  the  hand  and  seal  of  the  magistrate,  or  the  person 
convicted  may  be  condemned,  in  addition  to  any  other  imprisonment  on  the  same 
conviction,  to  be  committed  to  the  common  gaol  or  other  place  of  confinement  for 
a  further  term  not  exceeding  six  months,  unless  such  fine  is  sooner  paid.  II.  S.  C. 
c.  170,  s.  11. 

It  appears  that  no  costs  can  be  added  to  the  tines  under  this 
section.    E.  v.  Clark,  2  0.  R.  523. 

Under  this  section  the  amount  of  the  costs  in  the  case  must  be 
deducted  from  the  $100,  and  the  balance  or  difference  is  the 
utmost  limit  of  the  fine,  and  a  fine  of  $100  without  costs  cannot  be 
imposed,  for  the  costs  referred  to  are  not  those  which  the  offender 
is  liable  to  pay  but  the  costs  in  the  case.  R.  v.  Cyr,  12  P.  R. 
(Ont.)  24. 

This  section  authorizes  that  the  fine  may  be  levied  by  warrant 
of  distress  under  the  hand  and  seal  of  the  magistrate,  or  the  party 
convicted  maybe  condemned  in  adu'tion  to  any  other  imprisonment, 
on  the  same  conviction,  to  be  committed  to  the  common  gaol  for  a 
further  period  not  exceeding  six  months  unless  such  fine  be  sooner 
paid.  One  of  two  alternatives  only  for  the  collection  of  the  fine  is 
authorized,  either  distress  or  commitment  for  a  further  period 
unless  the  fine  be  sooner  paid.  Where  a  conviction  for  keeping  a 
disorderly  house  and  house  of  ill-fame  adjudged  that  the  fine  should 
be  levied  by  distress  and  sale,  and  then  in  default  of  sufficient  dis- 
tress or  of  non-payment  it  was  ordered  that  the  defendant  should 
be  further  imprisoned,  it  was  held  that  this  was  more  than  a  mere 
formal  defect,  although   it  related  to  one  part  of  the  penalty, 
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namely,  the  mode  of  enforcing  payment  of  the  fine,  and  that  it 
vitiated  the  whole  conviction.  R.  v.  Richardson,  11  P.  R.  (Ont.) 
95.     See  also  lie  Slater,  9  U.  C.  L.  J.  21. 

The  defendant  was  convicted  under  this  statute  for  keeping  a 
house  of  ill-fame,  and  the  conviction  merely  ordered  but  did  not 
adjudge  any  imprisonment  or  any  forfeiture  of  the  fine  imposed, 
and  this  was  held  bad  as  substituting  the  personal  order  of  the 
magistrate  for  a  condemnation  or  adjudication,  besides  the  order  to 
pay  did  not  necessarily  imply  a  forfeiture,  and  without  it  there  is 
no  right  to  pay  the  fine  for  public  purposes.  R.  v.  Newton,  11 
P.  R.  (Ont.)  98. 

But  the  warrant  of  commitment  for  non-payment  of  the  fine 
should  direct  that  the  fine  be  paid  to  the  gaoler,  otherwise  he  can- 
not receive  it  officially,  and  how  is  he  to  know  whether  it  has  been 
paid  or  not.     R.  v.  Newton,  supra.     See  Code,  s.  901. 

A  commitment  setting  out  a  conviction  "  for  that  the  prisoner 
unlawfully  did  commit  an  aggravated  assault,"  (omitting  the  word 
"  maliciously  ")  is  sufficient.     See  Code,  s.  263. 

A  typographical  error  in  the  date  of  the  commitment  contra- 
dicted by  the  body  of  the  document  does  not  invalidate  the 
commitment  under   this  section.    Ex  parte  Mcintosh,  5  L.  N.  4. 

The  charge  against  the  prisoner  who  was  brought  up  on  a 
habeas  corpus  was  "  for  keeping  a  bawdy-house  for  the  resort  of 
prostitutes  in  the  City  of  Winnipeg."  "  Keeping  a  bawdy-house  " 
is  in  itself  a  substantive  offence,  so  is  "  keeping  a  house  for  the 
resort  of  prostitutes,"  but  the  court  held  that  there  was  only  one 
offence  charged,  and  that  the  commitment  was  good,  for  calling  a 
house  kept  for  the  resort  of  prostitutes  a  bawdy-house,  does  not 
render  keeping  it  less  a  crime.     R.  v.  McEenzie,  2  M.  L.  R.  168. 

780.  When  any  person  is  charged  before  a  magistrate  with  the^  '^r  ith 
having  obtained  property  by  false  pretenses,  or  with  having  nnlawf  eived 

stolen  property,  and  the  value  of  the  property  stolen,  obtained  or  rec  exceeds 

ten  dollars,  and  the  evidence  in  support  of  the  prosecution  is,  in  th  pinion  <  ' 
the  magistrate,  sufficient  to  put  the  person  on  his  trial  for  the  offence  charped, 
snoh  magistrate,  if  the  case  appears  to  him  to  be  one  which  may  properly  be 
disposed  of  in  a  summary  way,  and  may  be  adequately  punished  by  virtue  of  the 
powers  conferred  by  this  part,  shall  reduce  the  charge  to  writing,  and  shall  read  it 
to  the  said  person,  and  unless  such  person  is  one  who  can  be  tried  summarily 
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Tvithout  his  consent,  shall  then  put  to  him  the  qnefition  mentioned  in  section  seven 
hundred  and  eij^hty-six,  and  sliiiil  explain  to  him  that  he  is  not  oblified  to  plead 
or  answer  before  such  magistrate,  and  that  it  he  does  not  plead  or  answer 
before  him,  he  will  be  committed  for  trial  in  the  usual  course.  R.  S.  C.  c.  178, 
B.  Vi. 

"790.  If  the  person  charged  as  mentioned  in  the  next  preeedin>!  section 
oonHents  to  be  tried  by  the  m'.i;,'i8trate,  tlie  magistrate  shall  tiien  ask  him  whether 
he  is  guilty  or  not  guilty  of  the  charge,  and  if  such  person  says  that  he  is  guilty, 
the  magiHtrato  shall  then  cause  a  pk-a  of  t^uilty  to  he  entered  upon  the  proceedings, 
and  sentence  him  to  tlie  same  punishment  as  he  would  have  been  liablo  to  if  he 
had  been  convicted  upon  indictment  in  the  ordinary  way  ;  and  if  he  says  that  he 
is  not  guilty,  the  magiatrato  nhall  proceed  as  provided  in  section  seven  hundred 
and  eighty-six.     r^'I  V.  c.  -10,  s.  2. 

701>  If,  in  any  proceeding  under  this  pirt,  it  appears  to  the  magistrate 
that  the  offence  is  one  which,  owing  to  a  jjrovioas  conviction  of  the  person  chargisd, 
or  from  any  other  circumstance,  ought  to  bo  made  the  subject  of  prosecution  by 
indictment  rather  than  to  be  disposed  of  summarily,  such  magistrate  may,  before 
the  accused  person  has  made  his  defence,  decide  not  to  adjudicate  summarily  upon 
the  case;  but  a  previous  conviction  shall  not  prevent  the  magistrate  from  trying 
the  offender  summarily,  if  he  thinks  fit  so  to  do.     R.  S.  C.  c.  17G,  a.  14. 

703.  If,  when  his  consent  is  necessary,  the  person  charged  elects  to  be  tried 
before  a  jury,  the  magistrate  shall  proceed  to  hold  a  preliminary  inquiry  aa 
pi'ovided  in  Parts  XLIV.  and  XLV.,  and  if  the  person  charged  is  committed  for 
trial,  shall  state  in  the  warrant  of  committal  the  fact  of  such  election  having  been 
made.    R.  S.  C.  c.  17G,  s.  1.5. 

703.  In  every  case  of  summary  proceedings  under  this  part  the  person 
accused  shall  be  allowed  to  make  his  full  answer  aiid  defence,  and  to  have 
all  witnesses  examined  and  cross-examined  by  counsel  or  solicitor.  R.  S.  C.  c.  176, 
8.  16. 

704.  Every  court  held  by  a  magistrate  for  the  purposes  of  this  part  shall 
be  an  open  public  court. 

The  former  statute  required  that  a  written  or  printed  notice  of 
the  holding  of  the  court  should  he  posted  up  and  noncompliance 
with  this  section  as  to  the  notice  was  held  not  to  invalidate  a  con- 
viction.    R.  V.  Munro,  24  Q.  B.  (Ont.)  44. 

TOS*  The  magistrate  before  whom  any  person  is  charged  under  the  provisiona 
of  this  part  may,  by  summons,  require  the  attendance  of  any  person  as  a  witness 
upon  the  hep.ring  of  the  case,  at  a  time  and  place  to  be  named  in  such  summons, 
ar  such  magistrate  may  bind,  by  recognizance,  all  persons  whom  he  considers 
nt'cessary  to  be  examined,  touching  the  matter  of  such  charge,  to  attend  at  the 
time  and  place  appointed  by  him  and  then  and  chere  to  gire  evidence  upon  the 


fl 


ii 


\ 

'  { 


Sf^ 


ir 


132 


MAGISTRATES    MANUAL. 


hearing  of  such  charge ;  and  if  any  person  so  summoned,  or  required  or  bound  a* 
aforesaid,  neglects  or  refuses  to  attend  in  pursuance  of  fiuch  summons  or  recogniz- 
ance, and  if  proof  is  made  of  such  person  having  been  duly  summoned  as  herein- 
after mentioned,  or  bound  by  reco/^nizance  as  aforesaid,  the  magistrate  before 
whom  such  person  should  have  attended  may  issue  a  warrant  to  corapcl  his  appear- 
ance as  a  witness.    R.  S.  C.  c.  176,  s.  18. 

'706.  Every  summons  issued  under  the  provisions  of  this  part  may  be  served 
by  delivering  a  copy  of  the  summons  to  tha  person  summoned,  or  by  delivering  a 
copy  of  the  summons  to  some  inmate  of  such  person's  usual  place  of  abode 
apparently  over  sixteen  years  of  age  ;  and  every  person  so  required  by  any  writing 
under  the  hand  of  any  magistrate  to  attend  and  give  evidence  as  aforesaid,  shall  be 
deemed  to  have  been  duly  summoued.     R.  S.  C.  c.  170,  s.  19. 

See  ante,  p.  57. 

TOT"  Whenever  the  magistrate  finds  the  offance  not  proved,  he  shall  dismiss 
the  charge,  and  make  out  and  deliver  to  the  person  charged  a  certificate  under  his 
hand  statin^^  ';he  fact  of  such  dismissal.     R.  S.  C.  c.  176,  s.  20. 

70S.  Every  conviction  under  this  part  shall  liave  the  same  effect  as  a  convic- 
tion upon  indictment  for  the  same  offence.    R.  S.  C.  c.  176,  s,  22. 

Where  there  has  been  a  summary  conviction  for  assault  on  a 
statute  providing  that  such  conviction  shall  have  the  same  effect 
as  a  conviction  for  the  offence  upon  an  indictment  and  the  person 
assaulted  subsequently  dies  of  injuries  caused  by  the  acts  constitut- 
ing the  assault,  the  conviction  for  assault  is  no  bar  to  an  indict- 
ment for  murder  or  manslaughter.     R.  v.  Friel,  17  Cox,  325, 

This  section  does  not  take  away  the  right  to  a  certiorari  in  the 
case  of  a  void  conviction.     R.  v.  Richardson,  11  P.  R.  (Ont.)  9.*^ 

700.  Every  person  who  obtains  a  certif  to  of  dismissal  or  is  convicted  under 
the  provisions  of  this  part,  shall  be  reler  u  a  from  all  further  or  other  criminal 
proceedings  for  the  same  cause.     R.  S.  C.  c.  176,  s.  23, 

See  as  to  evidence  of  conviction  or  dismissal,  s.  802. 

§00<  No  conviction,  sentence  or  proceeding  under  the  provisions  of  this  part 
shall  be  (juashed  for  want  of  form;  and  no  warrant  of  commitment  upon  a  convic- 
tion shall  be  held  void  bv  reason  of  any  defect  therein,  if  it  is  therein  alleged  that 
the  offender  has  been  convicted,  and  there  is  a  good  and  valid  conviction  to  sustain 
the  same.    R.  S.  C.  c.  176,  s.  24. 

A  conviction  charged  that  the  prisoner  did  "  unlawfully  and 
maliciously  cut  and  wound  one  Mary  Kelly,  with  latent  then  and 
tLsre  to  do  her  grievous  bodily  harm."    The  word  "  feloniously  " 
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■was  not  used,  and  the  court  held  that  the  conviction  could  not  be 
held  to  be  for  a  felony,  and  the  addition  of  the  words  "  with  intent 
to  do  grievous  bodily  harm  "  did  not  vitiate  the  conviction  as  for 
the  statutable  misdemeanor,  under  the  R.  S.  C.  c.  162,  s.  14,  and 
the  conviction  having  adjudged  the  defendant  to  be  imprisoned  at 
hard  labour  for  a  year,  this  was  held  proper  under  the  Act.  R.  v. 
Boucher,  8  P.  R.  (Ont.)  20. 

801.  The  magistrate  adjudicating  under  the  provisions  of  this  part  shall 
transmit  the  conviction  or  a  duplicate  of  a  certificate  of  dismissal,  with  the  written 
charge,  the  depositions  of  witnesses  for  the  prosecution  and  for  the  defence,  and 
the  statement  of  the  accused,  to  the  next  court  of  general  or  quarter  sessions  of  the 
peace  or  to  the  court  discharging  the  functions  of  a  court  of  g(  ^ral  or  quarter  ses- 
sions of  the  peace,  for  the  district,  county  or  place,  there  to  be  kept  by  the  proper 
officer  among  the  records  of  the  court.     R.  S.  C.  c.  176,  s.  25. 

§02«  A  copy  of  such  conviction,  or  of  such  certificate  of  dismissal,  certified 
by  the  proper  officer  of  the  court,  or  proved  to  be  a  true  copy,  shall  be  sufficient 
evidence  to  prove  a  conviction  or  dismissal  for  the  offence  mentioned  therein,  in 
any  legal  proceedings.     R.  S.  C.  c.  170,  s.  26. 

§03.  The  magistrate  by  whom  any  person  has  been  convicted  under  the 
provisions  of  this  part  may  order  restitution  of  the  property  stolen,  or  taken  or 
obtained  by  false  pretenses,  in  any  case  in  which  the  court  before  whom  the  person 
convicted  would  have  been  tried  but  for  the  provisions  of  this  part,  might  by  law 
order  restitution.     R.  S.  C.  c.  176,  s.  27. 

804>  Whenever  any  person  is  charged  before  any  justice  or  justices  of  the 
peace,  with  any  offence  mentioned  in  section  seven  hundred  and  eighty-three,  and 
in  the  opinion  of  such  justice  or  justices  the  case  is  proper  to  be  disposed  of  sum- 
marily by  a  magistrate,  as  herein  provided,  the  justice  or  justices  before  whom 
such  person  "s  so  charged  may,  if  he  or  they  see  fit,  remand  such  person  for  further 
examination  before  the  nearest  magistrate  in  like  manner  in  all  respects  as  a  jus- 
tice or  justices  are  authorized  to  remand  a  person  accused  for  trial  at  any  court, 
under  Part  XL V.,  section  five  hundred  and  eighty-six  ;  but  no  justice  or  justices  of 
the  peace,  in  any  province,  shall  so  remand  any  person  for  further  examination  or 
trial  before  any  such  magistrate  in  any  other  province.  Any  person  so  remanded 
for  further  examination  before  a  magistrate  in  any  city,  may  be  examined  and 
dealt  with  by  any  other  magistrate  in  the  same  city.  R.  B.  C.  c.  176,  ss.  28,  29 
and  30. 

809.  I'  any  person  suffered  to  go  at  large,  upon  entering  into  such  recogni- 
zance as  the  juctice  or  justices  are  authorized,  under  Part  XLV.,  section  five 
hundred  end  eightf-seven,  to  take  on  the  remand  of  a  person  accused,  conditioned 
lor  his  appearance  before  a  magistrate,  does  not  afterwards  appear,  pursuant  to 
«uch  recognizance,  the  magistrate  before  whom  he  should  have  appeared  shall  cer- 
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tify,  under  his  hand  on  the  back  of  the  recognizance,  to  the  clerk  of  the  peace  of 
the  district,  county  or  place,  or  other  proper  officer,  as  the  case  may  be,  the  fact  of 
such  non-appearance,  and  such  recognizance  shall  be  proceeded  upon  in  like  man- 
ner as  other  recognizances ;  and  such  certificate  shall  be  priind  facie  evidence  of 
such  non-appearance  without  proof  of  the  tiignature  of  the  magistrate  thereto. 
R.  S.  C.  c.  176,  8.  31. 

800.  Every  fine  and  penalty  imposed  under  the  authority  of  this  part  shall 
be  paid  as  follows,  that  is  to  say  : — 

(a)  In  the  province  of  Ontario,  to  the  magistrate  who  imposed  the  same,  or  to 
the  clerk  of  the  court  or  clerk  of  the  peace,  as  the  case  may  be,  to  be  paid  over  by 
him  to  the  county  treasurer  for  county  purposes  ; 

{h)  In  any  new  district  in  the  province  of  Quebec,  to  the  sheriff  of  such  district^ 
as  treasurer  of  the  building  and  jury  fund  for  such  district,  to  form  part  of  such 
fund, — and  if  in  any  other  district  in  the  said  province,  to  the  prothonotavy  of 
such  district,  to  be  applied  by  him,  under  the  direction  of  the  Lieutenant- 
Governor  in  council,  towards  the  keeping  in  repair  of  the  court-house  in  such 
district,  or  to  be  added  by  him  to  the  moneys  and  fees  collected  by  him  for  the 
erection  of  a  court-house  and  gaol  in  such  district,  so  long  as  such  fees  are  col- 
lected to  defray  the  cost  of  such  erection ; 

(c)  In  the  provinces  of  Nova  Scotia  and  New  Brunswick,  to  the  county  treas- 
urer for  county  purposes ;  and 

(rf)  In  the  provinces  of  Prince  Edward  Island,  Manitoba  and  British  Colum- 
bia, to  the  treasurer  of  the  province.    R.  S.  C.  c.  176,  s.  32. 

80T*  Every  conviction  or  certificate  may  be  in  the  form  QQ,  RR,  or  SS  in 
schedule  one  hereto  applicable  to  the  case,  or  to  the  like  effect ;  and  whenever  the 
nature  of  the  case  requires  it,  such  forms  may  be  altered  by  omitting  the  words 
stating  the  consent  of  the  person  to  be  tried  before  the  magistrate,  and  by  adding 
the  requisite  words,  stating  the  fine  im^josed,  if  any,  and  the  imprisonment,  if 
any,  to  which  the  person  convicted  is  to  be  subjected  if  the  fine  is  not  sooner  paid. 
R.  S.  C.  c.  176,  8.  33. 

808  The  provisions  of  this  Act  relating  to  preliminary  inquiries  before  jus- 
tices, except  as  mentioned  in  sections  eight  hundred  and  four  and  eight  hundred 
and  five,  and  of  Part  LVIII..  shall  not  apply  to  any  proceedings  under  this  part. 
Nothing  in  this  part  shall  affect  the  provisions  of  Part  LVI.,  and  this  part  shall 
not  extend  to  persons  punishable  under  that  part  ho  far  as  regards  offences  for 
which  such  persons  may  be  punished  thereunder.     R.  S.  C.  c.  176,  ss.  34  and  35. 

Part  LVIII.  of  the  Code  relates  to  summary  convictions  and  the 
foregoing  section  seems  to  mean  that  the  sections  of  the  Code  ex- 
tending from  839  to  909  shall  not  apply  to  this  part. 
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Qil— (Section  807.) 


CONVICTION. 


Province  oi  ■    L 

County  of  ,  ) 

Be  it  remembered  that  on  the  day  of  in  the  year 

,  at  ,  A.  B.,  being  charged  before  me,  the  under- 

signed, of  the  said  (city)  (and  consenting  to  my  trying  the  charge  sum- 

marily), is  convicted  before  me,  for  that  he,  the  said  A.  B.  (etc.,  stating  the  uji'ence, 
and  the  time  and  place  when  and  tvhere  committed),  and  I  adjudge  the  said  A.  B.,  for 
his  said  offence,  to  be  imprisoned  in  the  (and  there  kept  to  hard 

labour)  for  the  term  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned,  at 
aforesaid. 

J.  8.     (Seal.) 

J.  P.    (Name  of  county.) 


HR— (Section  807.) 

CONVICTION  UPON  A  PLSA  OF  GUILTY. 

Canada, 
Province  of  , 

County  of  , 

Be  it  remembered  that  on  ;  [i,">  day  of  in  the  year 

,  at  ,  A.  B.  being  charged  before  me,  the  under- 

signed, of  the  said  (city)  (and  consenting  to  my  trying  the  charge 

summarily),  for  that  he,  the  said  A.  B.  (etc.,  stating  the  ofence,  and  the  time  and 
place  when  and  tvhere  committed),  and  pleading  guilty  to  such  charge,  he  is  thereupon 
convicted  before  me  of  the  said  offence ;  and  1  adjudge  him,  the  said  A.  B.,  for  his 
said  offence  to  be  imprisoned  in  the  (and  there  kept  to  hard  labour) 

for  the  term  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned,  at 
aforesaid. 

J.  a.     (Seal.) 

J.  P.    (Name  of  county.) 
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CERTIFICATE  OF  DISMISSAL. 


Canada, 
Province  of 
County  of 

7,  the  unclersignecl, 
the  case  may  be)  of 
day  of 


:i 


,  of  the  city  (or  as 

,  certify  that  on  the 

,  in  tlie  year  ,  at 

aforesaid,  A.  B.,  being  charged  before  me  (and  consenting 

to  my  trying  the  charge  summarily),  for  that  he,  the  said  A.  B.,  (dc,  stathuj  the 

offence  charged,  and  the  time  and  place  when  and  where  alleged  to  have  been  committed), 

I  did,  after  having  summarily  tried  the  said  charge,  dismiss  the  same. 

Given  under  my  hand  and  seal,  this  day  of 

,  in  the  year  ,  at  aforesaid. 

J.  S.  [seal.] 

J.  P.  {Name  of  county.) 
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PART   LVI. 
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TRIAL  OF  JUVENILE  OFFENDERS  FOR  INDICTABLE 

OFFENCES. 

H09.  In  this  part,  unless  the  context  otherwise  requires, — 

(a)  The  expression  "  two  or  more  justices,"  or  "  tlie  justices  "  includes, — 

(i)  in  the  provinces  of  Ontario  and  Manitoba  any  judf^e  of  the  county 
court  being  a  justice  of  the  peace,  police  magistrate  or  stipendiary  magistrate, 
or  any  two  justices  of  the  peace,  acting  within  their  respective  jurisdictions ; 

(ii)  in  the  province  of  Quebec  any  two  or  more  justices  of  the  peace,  the 
sheriff  of  any  district,  except  Montreal  and  Quebec,  the  deputy  sheriff  of 
Gaspe,  and  any  recorder,  judge  of  the  Sessions  of  the  Peace,  police  magis- 
trate, district  magistrate  or  stipendiary  magistrate  acting  within  the  limits  of 
their  respective  jurisdictions ; 

(iii)  in  the  provinces  of  Nova  Scotia,  New  Brunswick,  Prince  Edward 
Island,  and  British  Columbia,  find  in  the  district  of  Keewatin,  any  functionary 
or  tribunal  invested  by  the  proper  legislative  authority  with  power  to  do  acts 
usually  required  to  be  done  by  two  or  more  justices  of  tlie  peace; 

{iv)  in  the  North-West  Territories,  any  judge  of  the  Supreme   Court  of 

the  said  territories,  any  two  justices  of  the  peace  sitting  together,  and  any 

functionary  or  tribunal  having  the  powers  of  two  justices  of  the  peace  ; 

{h)  The  expression  "the  common  gaol  or  othor  place  of  confinement  "  includes 

any  reformatory  prison  provided  for  the  reception  of  juvenile  offenders  in  the 

province  in  which  the  conviction  referred  to  takes  place,  and  to  which,  by  the 

law  of  that  province,  the  offender  may  be  sent.     R.  S.  C.  c.  177,  s.  2. 

810.  Every  person  charged  with  having  committed,  or  having  attempted  to 
commit  any  offence  which  is  theft,  or  punishable  as  theft,  and  whose  age,  at  the 
period  of  the  commission  or  attempted  commission  of  such  offence,  does  not,  in 
the  opinion  of  the  justice  before  whom  he  is  brought  or  appears,  exceed  the  age  of 
sixteen  years,  shall,  upon  conviction  thereof  in  open  court,  upon  his  own  confession 
or  upon  proof,  before  any  two  or  more  justices,  be  committed  to  the  common  gaol 
or  other  place  of  confinement  within  the  jurisdiction  of  such  justices,  there  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding  three  months, 
or,  in  the  discretion  of  such  justices,  shall  forfeit  and  pay  such  sum,  not  exceeding 
twenty  dollars,  as  such  justices  adjudge.     B.  S  C.  c.  177,  s.  3. 

Under  b.  550  of  the  Code,  the  trials  of  all  persons  apparently 
under  the  age  of  sixteen  years  shall  so  far  as  it  appears  expedient 
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and  practicable  take  place  without  publicity  and  separately  and 
apart  from  that  of  other  accused  persons  and  at  suitable  times  to 
hh  designated  and  appointed  for  that  purpose. 

In  any  case  in  which  a  person  is  convicted  before  any  court  of 
any  offence  punishable  with  not  more  than  two  year's  imprison- 
ment, and  no  previous  conviction  is  proved  against  him,  if  it 
appears  to  the  court  before  which  he  is  so  convicted,  that,  regard 
being  had  to  the  youtu,  character  and  antecedents  of  the  offender, 
to  the  trivial  nature  of  the  offence,  and  to  any  extenuating  circum- 
stances under  which  the  offence  was  committed,  it  is  expedient  that 
the  offender  bo  released  on  probation  of  good  conduci,  the  court 
may,  instead  of  sentencing  him  at  once  to  any  punishment,  direct 
that  he  be  released  on  his  entering  into  a  recognizance,  with 
or  without  sureties,  and  during  such  period  as  the  court  directs,  to 
appear  and  receive  judgment  when  called  upon,  and  in  the  mean- 
time to  keep  the  peace  and  be  of  good  behaviour. 

2.  The  court  may,  if  it  thinks  fit,  direct  that  the  offender  shall 
pay  the  costs  of  the  prosecution,  or  some  portion  of  the  same, 
within  such  period  and  by  such  instalments  as  the  court  directs. 
62  V.  c.  44,  8.  2.     Code,  s.  971. 

The  court,  before  directing  the  release  of  an  offender  under  the 
next  preceding  section,  shall  be  satisfied  that  the  offender  or  his 
surety  has  a  fixed  place  of  abode  or  regular  occupation  in  the 
county  or  place  for  which  the  court  acts,  or  in  which  the  offender 
is  likely  to  live  during  the  period  named  for  the  observance  of  the 
conditions.     52  V.  c.  44,  s.  4.   Code,  s.  972. 

If  a  court  having  power  to  deal  with  such  oft'ender  in  respect  to 
bis  original  offence  or  any  justice  of  the  peace  is  satisfied  by  infor- 
mation on  oath  that  the  offender  has  failed  to  observe  any  of  the 
conditions  of  his  recognizance,  such  court  or  justice  of  the  peace 
may  issue  a  warrant  for  his  apprehension. 

2.  An  offender,  when  apprehended  on  any  such  warrant,  shall, 
if  not  brought  forthwith  before  the  court  having  power  to  sentence 
him,  be  brought  before  the  justice  issuing  such  warrant  or  before 
some  other  justice  in  and  for  the  same  territorial  division,  and 
Buch  justice  shall  either  remand  him  by  warrant  until  the  time  at 
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vihieh.  be  was  required  by  bis  recognizance  to  appear  for  judgment, 
or  until  tbe  sitting  of  a  court  baving  power  to  deal  witb  bis  original 
offence,  or  admit  bim  to  bail  (witb  a  sufficient  surety)  conditioned 
on  his  appearing  for  judgment. 

3.  Tbe  offender  wben  so  remanded  may  be  committed  to  a 
prison,  eitber  for  tbe  county  or  place  in  or  for  wbicb  tbe  justice 
remanding  bim  acts,  or  for  tbe  county  or  place  wbere  be  is  bound 
to  appear  for  judgment ;  and  tbe  warrant  of  remand  sball  order 
tbat  be  be  brougbt  before  tbe  court  before  wbicb  be  was  bound  to 
appear  for  judgment,  or  to  answer  as  to  bis  conduct  since  bis 
release.     52  V.  c.  44,  s.  3.     Code,  s.  973. 

In  the  three  next  preceding  sections  the  expression  "court"  means 
and  includes  any  superior  court  of  criminal  jurisdiction,  any 
"  judge "  or  court  within  tbe  meaning  of  Part  LV.,  and  any 
"  magistrate  "  within  tbe  meaning  of  Part  LVI.  of  this  Act.  52 
V.  c.  44,8. 1.     Code,  s.  974. 

811.  Whenever  any  person,  whose  age  is  alleged  not  to  exceed  sixteen  years, 
is  charged  with  any  offence  mentioned  in  the  next  preceding  section,  on  the  oath 
of  a  credible  witness,  before  any  justice  of  the  peace,  such  justice  may  issue  his 
summons  or  warrant,  to  summon  or  to  apprehend  the  person  so  charged,  to  appear 
before  any  two  justices  of  the  peace,  at  a  time  and  place  to  be  named  in  such  sum- 
mons or  warrant.     R,  S.  C.  c.  177,  s.  4. 

812.  Any  justice  of  the  peace,  if  he  thinks  fit,  may  remand  for  further 
examination  or  for  trial,  or  suffer  to  go  at  large,  upon  his  finding  sufficient 
sureties,  any  such  person  charged  before  him  with  any  such  offence  as 
aforesaid. 

2.  Every  such  surety  shall  be  bound  by  recognizance  conditioned  for  the 
appearance  of  such  person  before  the  same  or  some  other  justice  or  justices  of  the 
peace  for  further  examination,  or  for  trial  before  two  or  more  justices  of  the  peace 
as  aforesaid,  or  for  trial  by  indictment  at  the  proper  court  of  criminal  jurisdiction, 
as  the  case  may  be. 

3.  Every  such  recognizance  may  be  enlarged,  from  time  to  time,  by  any  such 
justice  or  justices  to  such  further  time  as  ho  or  they  appoint ;  and  every  such  recog- 
nizance not  so  enlarged  shall  be  discharged  without  fee  or  reward,  when 
the  person  has  appeared  according  to  the  condition  thereof.  R.  S.  C.  c.  177, 
88.  5,  6  and  7. 

813.  The  justices  before  whom  any  person  is  charged  and  proceeded  against 
under  the  provision  of  this  part  before  such  person  is  asked  whether  he  has  any 
cause  to  show  why  he  should  not  be  convicted,  shall  say  to  the  person  so  charged, 
these  words,  or  words  to  the  like  effect : 
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"  We  shall  have  to  hear  what  you  wish  to  say  in  answer  to  the  charge  against 
yon ;  but  if  you  wish  to  be  tried  by  a  jury,  you  must  object  now  to  our  deciding 
upon  it  at  once." 

2.  And  if  such  person  or  a  parent  or  guardian  of  such  person,  then  objects,  no 
further  proceedings  shall  be  had  under  the  provisions  of  this  part ;  but  the  justices 
may  deal  with  the  case  according  to  the  provision  set  out  in  Parts  XLIV.  and 
XLV.,  as  if  the  accused  were  before  them  thereunder.    B.  S.  C.  c.  177.  s.  8. 

814  If  the  justices  are  of  opinion,  before  the  person  charged  has  made  his 
defence,  that  the  charge  is,  from  any  circumstance,  a  fit  subject  for  prosecution  by 
indictment,  or  if  the  person  charged,  upon  being  called  upon  to  answer  the 
charge,  objects  to  the  cawe  being  summarily  disposed  of  under  the  provisions  of 
this  part,  the  justices  shall  not  d^-al  with  it  summarily,  but  may  proceed  to  hold  a 
preliminary  inquiry  as  provided  in  Parts  XLIV.  and  XLV. 

2.  In  case  the  accused  has  elected  to  be  tried  by  a  jury,  the  justices  shall 
state  in  the  warrant  of  commitment  the  fact  of  such  election  having  been  made. 
R.  S.  C.c.  177,  s.  9. 

Parts  XLIV.  anrl  XLV.,  as.  558  and  577  of  the  Code  respectively 
relate  to  compelling  the  appearance  of  the  accused  and  the 
procedure  on  appearance  in  indictable  cases. 

813.  Any  justice  of  the  peace  may,  by  summons,  require  the  attendance  of 
any  person  as  a  witness  upon  the  hearing  of  any  case  before  two  justices,  under  the 
authority  of  this  part,  at  a  time  and  place  to  be  named  in  such  summons.  11.  S.  C. 
<5.  177,  8. 10. 

816.  Any  such  justice  may  require  and  bind  by  recognizance  every  person 
whom  he  considers  necessary  to  be  examined,  touching  the  matter  of  such  cliarjje, 
to  attend  at  the  time  and  place  appointed  by  him  and  then  and  there  to  give 
evidence  upon  the  hearing  of  such  charge.     B.  S.  G.  c.  177,  s.  II. 

817.  If  any  person  so  summoned  or  required  or  bound,  as  aforesaid,  neglects 
or  refuses  to  attend  in  pursuance  of  such  summons  or  recognizance,  and  if  proof  is 
given  of  such  person  having  been  duly  summoned,  as  hereinafter  mentioned,  or 
bound  by  recognizance,  as  aforesaid,  either  of  the  justices  before  whom  any  such 
person  should  have  attended,  may  issue  a  warrant  to  compel  his  appearance  as  a 
witness.     B  S.  C.  c.  177,  s.  12. 

818.  Every  summons  issued  under  the  authority  of  this  part  may  be  served 
by  delivering  a  copy  thereof  to  the  person,  or  to  some  inmate,  apparently  over 
sixteen  years  of  age,  at  such  person's  usual  place  of  abode,  and  every  person  so 
required  by  any  writing  under  the  hand  or  hands  of  any  justice  or  justices  to 
attend  and  give  evidence  as  aforesaid,  shall  be  deemed  lo  have  been  duly  summoned. 
R.  S.  C.  c.  177,  s.  13. 

See  ante,  p.  57. 
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H19-  If  the  juBtices  upon  the  hearing  of  any  such  case  deem  the  offence  not 
proved,  or  that  it  is  not  expedient  to  inflict  any  punishment,  they  shall  dismiss  the 
person  charj^ed, — in  the  latter  case  on  his  finding  sureties  for  his  future  good 
behaviour,  and  in  the  former  case  without  sureties,  and  then  make  out  and  deliver 
to  the  person  charged  a  certificate  in  the  form  TT  in  schedule  one  to  this  Act,  or 
to  the  like  effect,  under  the  hands  of  such  justices,  stating  the  fact  of  such 
dismissal.     R.  S.  C.  c.  177,  s.  14. 

8/SO.  The  justices  before  whom  any  person  is  summarily  convicted  of  any 
offence  hereinbefore  mentioned,  may  cause  the  conviction  to  be  drawn  up  in  th© 
form  UU  in  schedule  one  hereto,  or  in  any  other  form  to  the  same  effect,  and  the 
conviction  shall  be  good  and  effectual  to  all  intents  and  purposes. 

2.  No  such  conviction  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  or  otherwise  into  any  court  of  record  ;  and  no  warrant  of  commitment 
shall  be  held  void  by  reason  of  any  defect  therein,  if  it  is  therein  alleged  that  the 
person  has  been  convicted,  and  there  is  a  good  and  valid  conviction  to  sustain  the 
same.     R.  S.  C.  c.  177,  ss.  16  and  17. 

831-  Every  person  who  obtains  such  certificate  of  dismissal,  or  is  so  con- 
victed, shall  be  released  from  all  further  or  other  criminal  proceedings  for  the 
same  cause.    R.  S.  C.  c.  177,  s.  15. 

8'23,  The  justices  before  whom  any  person  is  convicted  under  the  provisions 
of  this  part  shall  forthwith  transmit  the  conviction  and  recognizanros  to  the  clerk 
of  the  peace  or  other  proper  officer,  for  the  district,  city,  county  or  union  of 
counties  wherein  the  offence  was  committed,  there  to  be  kept  by  the  proper  officer 
among  the  records  of  the  court  of  general  or  quarter  sessions  of  the  peace,  or  of 
any  other  court  discharging  the  functions  of  a  court  of  general  or  quarter  session* 
of  the  Peace.     R.  S.  C.  c.  177,  s.  18. 

823.  Every  clerk  of  the  peace,  or  other  proper  officer,  shall  transmit  to  the 
Minister  of  Agriculture  a  quarterly  return  of  the  names,  offences  and  punishments 
mentioned  in  the  convictions,  with  such  other  particulars  as  are,  from  time  to  time 
required.     R.  S.  C.  c.  177,  s.  19. 

824.  No  conviction  under  the  authority  of  this  part  shall  be  attended  with 
any  forfeiture,  except  sucli  penalty  as  is  imposed  by  tlie  sentence  ;  but  whenever 
any  person  is  adjudged  guilty  under  the  provisions  of  this  part,  the  presiding 
justice  may  order  restitution  of  property  in  respect  of  which  the  offence  was 
committed,  to  the  owner  thereof  or  his  representatives. 

2.  If  such  property  is  not  then  forthcoming,  the  justices,  whether  they  award 
punishment  or  not,  may  inquire  into  and  ascertain  the  value  thereof  in  money ; 
and,  if  they  think  proper,  order  payment  of  such  sum  of  money  to  the  true  owner, 
by  the  person  convicted,  either  at  one  time  or  by  instalments,  at  such  periods  as 
the  justices  deem  reasonable. 

3.  The  person  ordered  to  pay  such  sum  may  be  sued  for  the  same  as  a  debt 
in  any  court  in  which  debts  of  the  like  amount  are,  by  law,  recoverable,  with  costs 
of  suit,  according  to  the  practice  of  such  court.     B.  S.  C.  c.  177,  ss.  20,  21  and  22. 

See  s.  882  to  838  of  the  Code. 
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S28.  Whenever  the  justices  ftcljufl<^e  any  offender  to  forfeit  and  pay  a 
pecuniary  penalty  under  the  autliority  of  tliia  part,  and  such  penalty  is  not  forth- 
with paid  they  may,  if  they  deem  it  expedient,  appoint  some  future  day  for  the 
payment  thereof,  and  order  the  otfender  to  be  detained  in  safe  custody  until  the 
day  BO  appointed,  unless  such  offender  j^ives  security  to  the  satisfaction  of  tlie 
justices,  for  his  appearance  on  such  day  ;  and  the  justice  may  take  such  security 
by  way  of  recognizance  or  otherwise  in  their  discretion. 

2.  If  at  any  time  so  appointed  such  penalty  has  not  been  paid,  the  same  or  any 
other  justices  of  the  peace  may,  by  warrant  under  their  hands  and  seals,  commit 
the  offender  to  the  common  gaol  or  other  phice  of  confinement  witliin  their  juris- 
diction, there  to  remain  for  any  time  not  exceedinj,'  three  months,  reckoned  from 
the  day  of  such  adjudication.    B.  S.  C.  c.  177,  as.  23  and  24. 

fcjee  as  to  giving  time,  ante,  pp.  22-23. 

826.  The  justices  before  whom  any  person  is  prosecuted  or  tried  for  any 
offence  cognizable  under  this  part  may,  in  tlieir  discretion,  at  the  request  of  tlie 
prosecutor  or  of  any  other  person  who  appears  on  recognizance  or  summons  to 
prosecute  or  give  evidence  against  such  person,  order  payment  to  the  prosecutor 
and  witnesses  for  the  prosecution,  of  such  sums  as  to  them  seem  reasonable  and 
BufiBcient,  to  reimburse  such  prosecutor  and  witnesses  for  the  expenses  they  have 
severally  incurred  in  attending  before  them,  and  in  otherwise  carrying  on  rik'h 
prosecution,  and  also  to  compensate  them  for  their  trouble  and  loss  of  time 
therein, — and  may  order  payment  to  the  constables  and  other  peace  oilicers  for  the 
apprehension  and  detention  of  any  person  so  charged. 

2.  The  justices  may,  although  no  conviction  takes  place,  order  all  or  any  of  the 
payments  aforesaid  to  be  made,  when  they  are  of  opinion  that  the  persons,  or  any 
of  them,  have  acted  in  good  faith,     li.  S.  C.  c.  177,  ss.  25  and  26. 

See  also  s.  828. 

837.  Every  fine  imposed  under  the  authority  of  this  part  shall  be  paid  and 
applied  as  follows,  that  is  to  say  : — 

(a)  In  the  Province  of  Ontario  to  the  justices  who  impose  the  same  or  the 
clerk  of  the  county  court,  or  the  clerk  of  the  peace,  or  other  proper  officer,  as  the 
case  may  be,  to  be  by  him  or  them  paid  over  to  the  county  treasurer  for  county 
purposes ; 

(/()  In  any  new  district  in  the  Province  of  Quebec  to  the  sheriff  of  such  dis- 
trict as  treasurer  of  the  building  and  jury  fund  for  such  district  to  form  part  of 
such  fuud,  and  in  any  other  district  in  the  Province  of  Quebec  to  the  prothunotary 
of  such  district,  to  be  applied  by  him,  under  the  direction  of  the  Lieutenant- 
Governor  in  Council,  towards  the  keeping  in  repair  of  the  court-house  in  such 
district  or  to  be  added  by  him  to  the  moneys  or  fees  collected  by  him  for  the  erec- 
tion of  a  court-house  or  gaol  in  such  district,  so  long  as  such  fees  are  collected  to 
defray  the  cost  of  such  erection  ; 

(c)  In  the  Provinces  of  Nova  Scotia  and  New  Brunswick  to  the  county 
treasurer,  for  county  purposes ;  and 
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((/)  In  the  Provinces  of  Prince  Edward  Isliind,  Manitoba  and  British 
Columbia  to  the  treasurer  of  the  province.     R.  S.  C.  c.  177,  s.  '27. 

S38i  The  amount  of  expenses  of  attending  before  tlie  justices  and  the  com- 
pensation for  trouble  and  loss  of  time  tiierein,  and  the  allowances  to  the  constables 
and  other  peace  otticera  for  the  apprehension  anddotention  of  the  offender,  iv.id  the 
allowances  to  be  paid  to  the  prosecutor,  witnesses  and  constiiblcH  for  atti-ndin^j  at 
the  trial  or  examination  of  the  offender,  shall  be  ascertained  by  and  certififd  under 
the  hands  of  such  justices;  but  the  amount  of  the  coHts,  char^'cs  and  expfuses 
attendin;^  any  such  prosecution,  to  be  allowed  and  paid  as  aforesaid,  shall  not  in 
any  one  case  exceed  the  sum  of  eight  dollars. 

2.  Every  such  order  of  payment  to  any  prosecutor  or  othor  person,  after  the 
amount  thereof  has  been  certified  by  the  proper  justices  of  the  peace  as  aforesaid, 
shall  be  forthwith  made  out  and  delivered  by  the  said  justices  or  one  of  them,  or 
by  the  clerk  of  the  peace  or  other  proper  officer,  as  the  case  may  he,  to  suih  prose- 
cutor or  other  person,  upon  such  clerk  or  ofificer  being  paid  his  lawful  fen  for  the 
same,  and  shall  bo  made  upon  the  officer  to  whom  fines  imposed  under  thu  authority 
of  this  part  are  required  to  be  paid  over  in  the  district,  city,  county,  or  union  of 
counties  in  which  the  offence  was  committed,  or  was  supposed  to  have  bt-en  com- 
mitted, who,  upon  sight  of  every  such  order,  shall  forthwith  pay  tb  the  person 
named  tiierein  or  to  any  other  person  duly  authorized  to  receive  the  same  on  his 
behalf,  out  of  any  moneys  received  by  him  under  this  part,  the  money  in  such 
order  mentioned,  and  he  shall  be  allowed  the  same  in  hia  accounts  of  such  moneys. 
R.  S.  C.  c.  177,  sa.  28  and  29. 

S/i9«  The  provisions  of  this  part  shall  not  apply  to  any  offence  committed  in 
the  provinces  of  Prince  Edward  Island  or  British  Columbia,  or  the  district  of 
Keewatin,  punishable  by  imprisonment  for  two  years  and  upwards  ;  and  in  such 
provinces  and  district  it  shall  not  be  necessary  to  transmit  any  recognizance  to  the 
clerk  of  the  peace  or  other  proper  officer.    R.  S.  C.  c.  177,  s.  30. 

K!tO«  The  provisions  of  this  part  shall  not  authorize  two  or  more  justices  of 
the  peace  to  sentence  offenders  to  imprisonment  in  a  reformatory  in  the  province 
of  Ontario.     R.  S.  C.  c.  177,  a.  31. 

H31.  Nothing  in  this  part  shall  prevent  the  summary  conviction  of  any  person 
who  may  be  tried  thereunder  before  one  or  more  justices  of  the  peace,  for  any 
offence  for  which  he  is  liable  to  be  so  convicted  under  any  other  part  of  this  Act  or 
under  any  other  Act.    R.  S.  C.  c.  177,  a.  8,  part. 
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TT -{Section  HVJ.) 

CERTIFICATE  OF  DISMISSAL. 

Canada,  \  ,  justices  of  the  peace  for 

Province  of  ,  L  the  of  ,  (or  if  a  recorder. 

County  of  .  )  iCe,,  I,  a  ,  of  the  of  , 

a»  the  c(i»c  may  he),  do  hereby  certify  that  on  the  day  of  , 

in  tlie  year  at  ,  in  the  said  of  i 

A.  B.  was  brouglit  before  us,  the  Haid  justices  {or  mo,  the  said  ), 

charj^ed  with  tho  foIlowinf{  offence,  that  is  to  a&y  (here  state  briefty  the  particular n  of 
the  chariie),  and  tliat  we,  the  said  justices,  (or  1,  the  said 
dismissod  tho  said  charjje. 

Crivon  under  our  hands  and  seals  (or  my  hand  and  seal)  this 
of  ,  in  the  year  ,  at  aforesaid. 

J. 

J. 

or  8. 


)  thereupon 

tey 

P. 

[seal.] 

R. 

[seal.] 

J. 

[seal.] 

I 

II 


UU-(Sec^/on820.) 

CONVICTION. 
Canada, 
Province  of 

County  of 

Be  it  remembered  that  on  the  day  of  ,  in  the  year 

,  at  ,  in  the  county  of  ,  A.  B.  is  convicted  before 

ns,  J,  P.  and  J.  R.,  justices  of  the  peace  for  the  said  county  (or  me,  S.  J.,  recorder, 
of  the  ,  of  ,  or  as  the  case  may  be)  for  that  he,  the  said  A. 

B.,  did  {specify  the  o fence  and  the  time  and  place  when  and  where  the  same  was  covi- 
mitted,  as  the  case  may  be,  but  without  setting  forth  the  evidence),  and  we,  the  said  J. 
P.  and  J.  R.  {or  I,  the  said  S.  J.),  adjudge  the  said  A.  B.,  for  his  said  offence,  to  be 
imprisoned  in  the  (or  to  be  imprisoned  in  the  ,  and  there 

kept  at  hard  Is^bour),  for  the  space  of  ,  (or  we)  (or  I)  adjudge  the  said 

A.  B.,  for  his  said  offence,  to  forfeit  and  pay  (ftcre  state  the  penalty  actually  imposed), 
and  in  default  of  immediate  payment  of  the  said  sum,  to  be  imprisoned  in  the 

(or  to  be  imprisoned  in  the  and  kept  at  hard  labour)  for  the 

term  of  ,  unless  the  said  sum  is  sooner  paid. 

Given  under  our  hands  and  seals  (or  my  hand  and  seal),  the  day  and  year  first 
above  mentioned. 

J.  P.     [seal.] 

J.  R.     [seal.] 

or  S.  J.     [seal.] 
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PART  LVIII. 
SUMMARY  CONVICTIONS. 

S30'  111  tins  part,  unlcHS  tlio  context  otherwise  requires — 

(a)  the  expression  "  justice  "  moans  n  justice  of  the  peace  and  includes  two  or 
more  justices  if  two  or  more  justices  act  or  have  jurisdiction,  and  also  a  police 
niiifjistriite,  a  stipendiary  mivj^iatrato  and  any  person  having  the  power  or  authority 
of  two  or  more  justices  of  the  peace ; 

{b)  the  expression  "  clerk  of  the  peace  "  includes  the  proper  officer  of  the  court 
having  jurisdiction  in  appeal  under  this  part,  as  provided  by  section  oif^ht  hundred 
and  seventy-nine ; 

(f)  the  expression  "  territorial  division  "  means  district,  county,  union  of 
counties,  township,  city,  town,  parish  or  other  judicial  division  or  place  ; 

(d)  the  expression  "  district  "  or  "  county  "  includes  any  territorial  or  judicial 
division  or  place  in  and  for  which  there  is  such  judge,  justice,  justice's  court, 
officer  or  prison  as  is  mentioned  in  the  context ; 

((•)  the  expression  "  common  gaol  "  or  "  prison  "  means  any  place  other  than  a 
penitentiary  in  which  persons  charged  with  offences  are  usually  kept  and  detained 
in  custody.     R.  S.  C.  c.  178,  s.  2. 

Although  the  Code  takes  effect  on  Ist  July,  189H,  the  proceeding's  in  respect  of 
any  prosecution  commenced  before  the  said  day  under  The  Summary  Convictions 
Act  shall  be  continued  and  carried  on  as  if  the  Code  had  not  been  passed.  See 
8-8.  2  of  s.  981  as  amended  by  50  V.  c.  3'2. 

In  certain  cases  where  the  consequences  of  an  act  have  not 
been  serious,  a  magistrate  has  a  discretion  to  dispose  of  the  matter 
summarily  instead  of  committing  the  offender  for  trial.  Thus  under 
s.  486  of  the  Code,  it  is  an  indictable  offence  for  any  one  by  such  negli- 
gence as  shows  him  to  be  reckless  or  wantonly  regardless  of  conse- 
quences, to  set  fire  to  any  forest,  tree,  lumber,  etc.,  so  that  the  same- 
is  injured  or  destroyed,  but  the  magistrate  on  preliminary  investiga-- 
tion,  if  the  above  circumstances  concur,  may  impose  a  fine  not 
exceeding  fifty  dollars  instead  of  sending  the  offender  for  trial. 
So  under  the  "  Wrecks  and  Salvage  Act,"  R.  S.  C.  c.  81,  b.  41,  a 
person  concealing  wreck  may,  in  the  discretion  of  the  justices^ 
be  fined  on  summary  proceedings  or  may  be  committed  for  trial. 

C.M.M. — 10 
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A  magistrate  acting  under  that  part  of  the  Code  relating  to  the 
Bumraary  trial  of  indictable  offences  may,  under  certain  cir- 
cumstances, decide  not  to  proceed  summarily.  See  s.  791.  So 
also  on  the  tria  of  juvenile  offenders.  S.  814,  or  of  assaults, 
s.  864. 

840.  Subject  to  any  special  provision  otherwise  enacted  with  respect  to  lucli 
offencr,  act  or  i  >atter,  this  part  shall  apply  to — 

(a)  pvcry  case  in  which  any  person  commits,  or  is  suspected  of  having  com- 
mitted, any  offence  or  act  over  which  the  Parliament  of  Canada  has  legislative 
acthorisy,  and  for  which  such  person  is  liable,  on  summary  conviction,  to  impris- 
onment, fine,  penalty  or  other  punishment ; 

(b)  every  case  in  which  a  complaint  is  made  to  any  justice  in  relation  to  any 
matter  over  which  the  Parliament  of  Canada  has  legislative  authority,  and  with 

'  respect  to  which  such  justice  has  authority  by  law  to  maJce  any  order  for  the  pay- 
ment of  money  or  otherwise.    R.  S.  C.  c.  178,  s.  3. 

Shortly  stated,  the  effect  of  the  foregoing  section  i.s  that  the 
provisions  of  this  part  apply  to  all  convictions  or  orders  so  far 
as  the  authority  of  the  Parliament  of  Canada  extends. 

841.  In  the  case  of  any  offence  punishable  on  summary  conviction  if  no  time 
is  specially  limited  for  making  any  comjiLiint,  or  laying  any  information  in  the 
Act  or  law  relating  to  die  particular  case,  the  complaint  shall  be  made,  or  the 
information  shall  be  laid  within  six  months  from  the  time  when  the  matter  of 
complaint  or  information  arose,  except  in  the  North-west  Territories,  where  the 
time  within  which  such  complaint  may  be  made,  or  such  iuformation  maybe  laid, 
Bhall  be  extended  to  twelve  months  from  the  time  when  the  mutter  of  the  complaint 
or  information  arose.    52  V.  c.  45,  s.  5. 

The  time  limited  by  the  former  statute  was  three  months.  See 
8.  551  of  the  Code  8.2  to  special  limitations  in  particular  cases. 

The  meaning  of  the  words  "  when  the  matter  of  complaint  or 
information  arose  "  in  this  secUon,  is  that  proceedings  shall  be 
taken  w'thin  six  months  from  the  time  when  the  liability  or 
default  of  the  defendant  was  complete,  and  the  remedy  given  by  the 
statute  was  capable  of  being  enforced  against  bin ..  Labalmondiere 
V.  Addison,  1  El.  &  El.  41. 

The  time  counts  from  the  matter  which  gives  rise  to  the  real 
offence  or  caus<5  of  proceeding.  Hill  v.  Thorncroft,  3  E.  &  E.  257 ; 
and  when  it  u  JompK^te,  jacomb  v.  Dodgson,  27  J.  P.  68.  The 
word  "  months  "  in  this  section  means  calendar  months.  R.  S.  C. 
c:  1,  8.  7  (25.) 
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In  the  computation  of  time  the  same  rule  applies  to  criminal 
as  to  civil  cases.  A  statute  provided  that  complaint  should  be 
made  "  within  one  calendar  month  after  the  cause  of  such  com- 
plaint shall  arise."  On  June  30  an  information  was  laid  againet 
the  appellant  in  respect  of  an  act  of  cruelty  alleged  to  have  been 
committed  by  him  on  May  P*",  and  the  court  held  that  the  day  on 
which  the  alleged  offence  w  a  committed  was  to  be  excluded  from 
the  computation  of  the  calendar  month  within  which  the  com- 
plaint wap  to  be  made  and  that  the  complaint  was  therefore  made 
in  time.  Radcliffe  v.  Bartholomew,  L.  R.  1  Q.  B.  161  (1892).  See 
flioO  ante,  p.  18. 

843.  Every  complaint  and  information  shall  be  heard,  tried,  determined  and 
adjudf^ed  by  one  justice  or  two  or  more  justices  as  directed  by  the  Act  or  law  upon 
which  the  complaint  or  information  is  framed  or  by  any  other  Act  or  law  in  that 
behalf. 

2.  If  there  is  no  such  direction  in  any  Act  or  law  theij  the  complaint  or  infor- 
mation may  be  heard,  tried,  determined  and  adjudged  by  any  one  justice  for  the 
territorial  division  where  the  matter  of  the  complaint  or  information  arose  : 
Provided  that  every  one  who  aids,  abets,  counsels  or  procures  the  commission  of 
any  offence  punishable  on  summary  conviction,  may  be  proceeded  against  and 
convicted  either  in  the  territorial  division  or  place  where  the  principal  offender 
may  ba  convicted,  or  in  that  in  which  tlie  offen.:e  of  aiding,  abetting,  counselling  or 
procuring  wascommitued. 

3.  Any  one  justice  may  re  ve  the  information  or  complaint,  and  grant  a 
summons  or  warrant  thereon,  u  .1  issue  his  snninious  or  warrant  to  compel  the 
attendance  of  any  witnesses  for  either  party,  and  do  all  other  acts  and  matters 
necessary  preliminary  to  the  hearing,  even  if  by  the  statvte  in  that  behalf  it  is 
provided  that  the  information  or  complaint  shall  be  heard  and  determined  by  two 
or  more  justices, 

4.  After  a  case  has  been  heard  and  determined  one  justice  may  issue  all 
,  warrants  of  distress  or  commitment  thereon. 

/).  It  shall  not  be  necessary  for  the  justice  wh6  acts  before  or  after  the  hearing 
to  bii  the  justice  or  one  of  the  justices  by  wliom  the  case  is  to  be  or  was  heard  and 
determined. 

0.  If  it  is  required  by  any  Act  or  law  that  an  information  ur  complaint  phali 
be  heard  and  determined  by  two  or  more  justices,  or  that  a  conviction  or  order 
shall  be  mu,de  by  two  or  more  justices,  such  justices  shah  be  present  and  acting 
together  during  the  whole  of  the  hearing  and  determination  of  the  case. 

8.  No  justice  shall  hear  and  determine  any  case  of  assault  or  battery,  in  .vhich 
any  question  aj^iges  as  to  the  title  to  any  lanJs,  tenements,  hereditaments,  or  any 
interest  therein  or  accrning  therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or 
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R.  S.  C.  c.  178,  88.  4,  5, 


any  execution  under  the  process  of  any  court  of  justice, 
e,  7,  8,  9,  12  and  73. 

The  determination  of  the  information  or  complaint  includes 
the  conviction  of  the  offender,  and  when  an  Act  requires  the  con- 
viction to  be  before  two  justices  a  conviction  by  one  only  will  be 
bad.    McGilvery  v.  Gault,  1  Pugs.  &  Bur.  611.    See  ante,  p.  9. 

Under  s-s.  3  one  justice  may  issue  a  summons  for  an  offence 
which  must  be  tried  by  a  police  magistrate  or  two  justices.  The 
defendant  was  convicted  before  the  police  magistrate  of  Toronto 
for  an  offence  against  the  "  Liquor  License  Act  "  on  the  Ist  Sep- 
tember, 1887.  The  information  was  laid  on  the  4th  August,  18^7 
before  a  single  justice  of  the  peace  acting  at  the  request  of  the 
police  magistrate,  who  issued  a  summons  on  which  the  defendant 
appeared  on  the  11th  and  18th  August,  being  then  remanded  by 
two  justices  of  the  peace.  The  police  magistrate  was  absent  when 
the  information  was  laid  and  up  to  the  25 th  August.  Though  the 
offence  is  one  which  can  only  be  tried  by  two  justices  or  a  police 
magistrate  the  conviction  by  the  latter  was  held  legal  under  the 
circumstances.     R.  v.  Gordon,  16  0.  R.  64. 

And  it  would  seem  tliat  this  sub-section  would  authorize  a 
remand  by  one  justice  even  in  cases  where  two  must  convict. 
R.  V.  Menary,  19  0.  R.  691. 

An  information  to  be  tried  before  two  justices  of  the  peace  is 
good  though  only  signed  by  me.  Falconbridge  q.t.  v.  Tourangeau, 
Rob.  Dig.  260  ;  s-s.  3. 

Under  this  statute,  one  justice  may  receive  the  complaint  and 
grant  the  summons,  even  where  the  information  and  complaint 
muot  bi=»  heard  and  determined  by  two  or  more  justices.  R.  v. 
SimmonD,  1  Pugslyy,  158. 

The  special  authority  given  to  justices  must  be  e^ui^tly  pursued 
according  to  the  letter  of  the  Act  by  which  it  is  created,  or  their 
acts  will  not  be  good. 

When  two  justices  of  the  peace  are  appointed  by  statute  to 
adjudicate  upon  complaints,  more  or  less  than  two  does  not  meet 
the  requirement.     R.  v.  Lougce,  10  C.  li.  J.  N.  S.  185. 
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And  where  a  statute  empowers  two  justices  of  the  peace  to  con- 
vict, a  conviction   by   one   only  is   not   sufficient.     lie  Crow,    1 


U.  C.L.J.  N.  S.  302. 


Cc 


An  information  under  "  Tne  uauaaa  Temperance 
laid  before  one  justice,  although  two  must  try  the  case  as  the  pro- 
cedure is  directed  to  be  according  to  this  Act.  R.  v.  Klemp, 
10  0.  E.  143. 

If  one  justice  make  a  conviction  where,  by  statute,  two  are 
required  to  convict,  he  is  liable  in  trespass.  Graham  v.  McArthur, 
25  Q.  B.  (Ont.)  478. 

When  the  statute  under  which  the  information  is  laid  or  the 
complaint  made,  requires  expressly  that  it  shall  be  laid  or  made 
before  two  justices,  this  section  does  not  apply,  li.  v.  Griffin, 
9  Q.  B.  155  ;  R.  v.  Ru.ssell.  13  Q.  B.  237. 

In  a  case  heard  before  three  justices  of  the  peace,  judgment  may 
be  rendered  by  two,  where,  by  the  statute,  one  justice  might  have 
heard  and  determined  the  case.     Ex  parte  Trowley,  9  L.  C.  J.  109. 

Where  a  case  is  heard  before  two  justices  of  the  peace>  and 
taken  en  deUbere,  it  is  incompetent  for  one  justice  to  render  judg- 
ment alone.  Ex  parte  Brodeur,  2  L.  C.  J.  97.  See  also  St.  Gemmes 
V  Cherrier,  9  L.  C.  J.  22. 

Where  authority  is  given  to  two  jubtices  to  do  a  judicial  act, 
they  must  be  together  at  the  time  they  do  it,  in  order  that  they 
may  consult  together  upon  the  judgment.  Penny  v.  Slade,  5  Bing, 
In.  C.  319.     See  also  s-s.  0. 

In  regard  to  the  number  of  ju-^tices  required,  the  provisions  of 
the  particular  law  on  which  proctpdings  are  instituted  must  be 
observed.  In  theabsent'e  of  any  direction  in  the  Act  or  law  upon 
which  the  complaint  or  information  is  framed,  one  justice  is  suffi- 
cient. Code,  s.  842.  Where  two  justices  are  required  they  umst 
be  prcspnt  and  acting  together  during  the  whold  of  the  bearing  lud 
determination  of  the  case.  Code,  s.  842,  s-^.  0.  See  also  R.  8.  C.  c.  1, 
6.  7  (35).  Certain  persons,  such  as  the  recorder,  police  or  stipen- 
diary magistrate,  have  the  power  of  two  ju^^tices  of  the  peace,  and 
may  do  alone  whatever  the  Act  authorizes  two  justices  to  do.  See 
Code,  8.  541  ;  E.  S.  0.  c.  72,  8  21. 
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When  justices  are  called  upon  to  do  an  act  within  their  jurisdic- 
tion, and  they  do  it,  they  tirefuncti  officio  with  respect  to  that  act, 
and  canrK)t  treat  it  as  a  nullity  and  do  it  over  again,  nor  can  any 
other  justice  do  so;  it  must  be  quashed  first  either  on  appeal  or 
upon  certiorari  before  they  or  others  again  exercise  their  jurisdic- 
tion in  respect  of  it. 

After  a  case  has  been  heard  and  determined,  one  justice  may 
issue  all  warrants  of  distress  or  commitment  thereon,  and  it  is  not 
necessary  that  the  magistrate  who  convicts  should  also  issue  the 
warrant  of  distress  or  commitment  under  this  section.  The  war- 
rant of  commitment  should  however,  shew  before  whom  the 
conviction  was  had.     lie  Crow,  1  U.  C.  L.  J.  N.  S.  302. 

Section  885  of  the  Code  shows  the  right  of  "  any  other  justice 
for  the  same  territorial  division  "  to  issue  a  warrant  of  distress  or 
commitment. 

A  case  may  be  returned  before  one  magistrate  and  adjourned 
from  day  to  day  by  one  or  more,  and  the  trial  and  conviction  may 
be  before  a  different  magistrate,  the  jurisdiction  not  belonging 
exclusively  to  the  one  first  having  cognizance  of  it.  Ex  parte 
Cariguan,  5  L.  C.  R.  479  ;  see  also  11.  v.  Milne,  25  C.  P.  (Ont.)  94- 

843.  The  provisions  of  Parts  XLIV.  and  XLV.  of  this  Act  relating  to  com- 
pellinj^  the  appearance  of  tlio  accusetl  before  the  justice  receivinf;  an  information 
under  section  live  hundred  and  fifty-eiyht  and  the  provisions  respectinti  the 
attendance  of  witnesses  on  a  preliminary  inquiry  and  the  takinj^  of  evidence 
thereon,  shall,  so  far  as  the  same  are  applicable,  except  as  varied  by  t'.ie  sections 
immediately  following;,  apply  to  any  hearint^  under  the  provisions  of  this  part: 
Provided  that  whenever  a  warrant  is  issued  in  the  first  instance  against  a  person 
charfjed  with  an  offence  punishable  under  the  provisions  of  tins  part,  the  justice' 
is8uint4  it  shall  furnish  a  copy  or  copies  thereof,  and  cause  a  copy  to  be  served  on 
the  person  arrested  at  the  time  of  such  arrest. 

2.  Nothing  herein  contained  shall  oblif^e  any  justice  to  issue  any  summons  to 
procure  the  attendance  of  a  person  charged  with  an  offence  by  information  laid 
before  such  justice  whenever  the  application  for  any  order  may,  by  law,  be  made 
ex  parte,     li.  S.  C.  c.  178,  ss.  13  to  17  and  21. 

Under  section  32  of  the  Codo  it  is  the  duty  of  every  one  execut- 
ing any  process  or  warrant  to  have  it  with  him  and  to  produce  it 
if  required.  It  is  also  the  duty  of  every  one  arresting  another, 
whether  with  or  wituout  warrant,  to  give  notice,  where  practicable,. 
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of  the  process  or  warrant  under  which  he  acts,  or  of  the  cause  of 
arrest.     Code,  s.  32,  s-s.  2. 

Section  18  of  the  former  Act  had  a  similar  provision  as  to  the 
service  of  a  copy  of  the  \7arrant.  It  was  held  in  New  Brunswick 
that  this  section  was  directory  only,  and  that  it  was  no  ground  for 
quashing  a  conviction  that  a  copy  of  the  warrant  was  not  served 
at  the  time  of  arrest.  The  matter  is  one  of  procedure  and  does 
not  go  to  the  r^.agistrate's  jurisdiction  where  the  defendant  appears 
and  does  not  claim  to  be  prejudiced  or  ask  for  further  time.  Ex 
parte  Lutz,  27  &.  C.  N.  B.  191. 

The  mode  adopted  for  bringing  the  defendant  before  the  justice 
is  not  a  ground  for  quashing  the  conviction.  If,  for  instance,  he 
is  arrested,  instead  of  being  summoned.  But,  in  a  prosecution, 
under  the  R.  S.  0.  c.  19-1,  s.  49,  for  selling  liqror  without  a  license, 
it  seems  it  is  not  improper  to  arrest  instead  ot'  merely  summoning 
the  defendant.     B.  v.  Menary,  19  0.  R.  G91 ;  R.  S.  0.  c.  74,  s.  1. 

It  seems  that  the  summons  should  on  its  face  show  the  autho- 
rity of  the  magistrate  issuin,^  it  to  act.  In  the  Province  of  Quebec  a 
defendant  had  been  convicted  of  selling  liquor  without  license.  la 
the  absence  of  ^Ir.  Coursol,  Mr,  Brehaut  had  presided.  The  usual 
form  of  words  in  the  summons,  requiring  the  defendart  to  be  and 
appear  before  "  C.  J.  Coursol,  Esq.,"  and  stating  under  what 
authority,  had  been  struck  out,  and  the  words  "  M.  Breli;iut, 
P.M."  substituted.  On  the  return  of  the  summons,  the  defendant 
pleaded  to  the  jurisdiction,  and  on  this  being  overruled  he  pleaded 
to  the  merits.  The  court  held  that  the  plea  to  the  jurisdiction  was 
not  a  waiver  of  the  plea  to  the  merits,  und  they  quashed  the 
conviction.  Durnford  v.  Faireau,  S  L.  C.  L.  J.  19.  But  if  the 
defendant  had  made  a  motion  instead  of  pleadini?  to  the  jurisdic- 
tion, the  subsequent  plea  to  the  merits  would  be  }•■  waiver  of  the 
objection  to  the  jurisdiction.  Durnford  v.  St.  Marie,  6  L  C.  L.  J. 
19. 

844.  The  provisions  of  section  five  hundred  and  sixty-five  relating  to  the 
eudorsement  of  warrants  shall  apply  to  the  CJine  of  ai.y  warrant  issued  under  the 
provisions  of  this  part  against  the  accused,  whether  before  or  after  conviction,  and 
whether  for  the  apprehension  or  imprisonment  of  &vy  such  person,  R.  S.  C. 
c.  178,  8.  22;  52  V.c.  45,  8.  4. 


ifi 


1S8 


MAGISTRATES    MANUAL. 


Where  a  conviction  is  made  in  one  county  and  warrant  of  com- 
mitment issued  thereon,  there  is  no  power  to  back  the  warrant  of 
commitment  in  anotlier  county  lor  the  purpose  of  arresting  the 
defendant.    Jones  v.  Grace,  17  0.  It.  G81. 

The  backing  of  a  warrant  is  a  purely  ministerial  act  and  the 
justice  who  issues  it,  is  responsible  for  an  arrest  under  it,  though 
the  warrant  is  backed  by  another  justice  and  executed  in  another 
county.     lb. 

8  4S«  It  shall  not  be  necessary  that  any  complaint  upon  which  a  justice  may 
make  an  order  for  the  payment  of  money  or  otherwise  shall  be  in  writing;,  unless 
it  is  so  requued  by  some  particular  Act  or  law  upon  which  such  complaint  is 
founded. 

2,  Every  complaint  upon  which  a  justice  is  authorized  by  law  to  make  an 
order,  and  every  information  tor  any  offence  or  act  punishable  on  summary 
conviction,  may,  unless  it  is  herein  or  by  some  particular  Act  or  law  other- 
wise provided,  be  made  or  had  without  any  oath  or  affirmation  as  to  the  truth 
thereof. 

3.  Every  complaint  shall  be  for  one  matter  of  complaint  only,  and  not  for  two 
or  more  matters  of  complaint,  and  every  information  shall  be  for  one  offence 
only,  and  not  for  two  or  more  offences  ;  and  every  complaint  or  information  may 
be  laid  or  made  by  the  complainant  or  informant  in  person,  or  by  his  counsel 
■or  attorney  or  other  person  authorized  in  that  behalf.  II.  S.  C.  c.  178,  ss.  23,  '24 
;and  L>(). 

All  informations  even  in  cases  of  summary  conviction  must  be 
in  writing  and  under  oath.  See  Code,  ss.  558  and  843.  But 
for  the  express  provisions  of  the  statute  this  would  not  be  necessary 
Basten  v.  Carew,  3  B.  &  C.  049 ;  Friel  v.  Ferguson,  15  C.  P.  (Out.) 
694  ;  Re  Conklin,  31  Q.  B.  (Out.)  168. 

The  Fishtrics  Act,  R.  S.  C.  c.  95,  s.  19,  provides  that  the 
penalties  and  forfeitures  imposed  l)y  the  Act  may  be  recovered  by 
pai-^l  complaint.  As  to  s-s.  2  of  this  H4.")th  section  see  ex  parte 
Con^  ne,  7  L.  C.  J.  112  ;  R.  v.  McConnell,  (J  0.  S.  029. 

The  word  "  herein  "  used  in  any  section  of  an  Act  is  to  be 
understood  to  relate  to  the  whole  Act  and  not  to  that  section  only. 
E.  S.  C.  c.  1,  s.  7  (5). 

The  words  in  this  section  "  order  for  the  payment  of  money  or 
otherwise  "  ioelude  orders  of  tvery  kind  which  a  juatice  of  the  peace 
hap  authority  to  make,  and  orders  other  than  tliose  for  the  pay- 
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ment  of  money.  Morant  v.  Taylor,  L,  R.  1  Ex.  D.  188.  The  rule 
as  to  words  ejitsdem  qenerin  does  not  apply  here  or  limit  the 
effect  of  the  words  "  or  otherwise."     lb. 

The  law  requires  that  the  summons  be  issued  by  the  justice 
before  whom  the  information  or  complaint  is  laid,  and  the  court 
disapproves  of  the  practice  of  the  complaint  being  heard  by  the 
magistrate's  clerk  who  fills  up  a  summons  and  obtains  the  signature 
of  any  magistrate  thereto,  whether  the  information  or  complaint  is 
made  to  him  or  not.  Only  the  magistrate  who  hears  the  complaint 
should  issue  the  summons.     Dixon  v.  Wells,  25  Q.  B.  D.  249. 

it  is  no  objection  to* a  conviction  that  the  complainant  was  not 
sworn  till  after  the  information  t<  obtain  a  warrant  was  filled  up 
and  written  out  by  the  magistrate,  nor  does  it  make  any  difference 
that  the  information  was  laid  by  the  constable  who  afterwards 
arrested  the  defendant.     Ex  jJarfc  Balser,  27  S.  C.  N.  B.  40. 

The  907th  section  of  the  Code  does  not  extend  to  complaints 
but  in  reference  to  informations,  its  provisions  must  be  kept  in 
view.  An  information  which  includes  the  three  distinct  o^Yences 
of  keeping  for  sale,  selling  and  bartering  intoxicating  liquors 
whicli  are  prohibited  by  s.  99  of  "  The  Canada  Temperance  Act," 
contravenes  s-s.  3  of  s.  845.  R.  v.  Bennett,  1  0.  R.  445.  But  such 
an  information  may  be  amended  by  striking  out  all  the  offences 
charged,  except  one,  and  such  an  amendment  may  be  made  after 
the  case  has  been  closed  and  reserved  for  decision.  lb.  See  also 
R.  V.  Walsh,  2  0.  R.  206 ;  R.  v.  Klemj.,  10  0.  R.  143. 

Under  this  3rd  sub-section  the  offence  may  be  laid  as  having 
i)een  committed  on  divers  days  and  times  between  two  dates. 
Onky  V.  Gee,  30  L.  J.  M.  C.  222.  And  it  does  not  prevent  a  prin- 
cipal and  an  aider  or  abettor  from  being  charged  in  the  same  infor- 
mation. The  provision  that  every  inlormatijn  shall  be  for  one 
offence  only,  does  not  refer  to  the  number  of  offenders,  and  it  seems 
to  be  quite  legal  to  include  several  persons  in  one  information  or 
complaint  (and  conviction  or  order)  when  they  are  all  charged  with 
the  same  offence  or  matter,  committed  at  the  same  time  and  place. 
E.  V.  Bacon,  21  J.  P.  404 ;  R.  v.  Cridlaud,  7  E.  &  B.  853.  See  also 
ex  parte  Cariguan,  5  L.  C.  R.  479. 
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A  complaint  can  only  have  reference  to  one  matter,  and  not  to 
two  or  more,  and  an  information  to  but  one  offence ;  not  to  two 
or  more  unless  the  law  under  which  the  one  or  the  other  is  made 
permit  it.     Pacaud  v.  Roy,  15  L.  C.  R.  205. 

An  information  laid  before  a  [^olice  magistrate  charged  that  the 
defendant  did  on  the  30th  and  Slst  days  of  July,  1892,  sell  intoxi- 
cating liquor  without  the  license  therefor  by  law  required.  Upon 
the  hearing,  evidence  was  adduced  to  show  that  the  defendant  had 
sold  intoxicating  liquor  on  these  days,  and  the  magistrate  adjudged 
the  defendant  guilty  and  made  a  minute  thereof  and  of  the 
punishment  imposed.  A  few  days  afterwards  he  returned  a  con- 
viction of  the  defendant  for  having  sold  liquor  without  a  license  on 
the  two  days  named ;  and  a  month  later  returned  a  second  con- 
viction as  for  an  offence  committed  on  the  31st  July  only.  It  was 
held  that  the  information  charged  two  offences,  and  it,  and  the 
proceedings  thereon,  were  in  direct  contravention  of  section  845  (3) 
of  the  Code,  and  that  the  misjoinder  of  the  two  offences  was  not  a 
"defect  in  substance  "  within  the  meaning  of  section  847,  neither 
was  the  objection  cured  by  sections  883,  889  or  890  of  the  Code,  or 
section  105  of  the  R.  S.  0.  c.  194.  The  court  also  held  that  the 
fact  that  the  defendant  did  not  take  any  objection  to  the  informa- 
tion or  subsequent  proceedings  before  the  magistrate,  did  not 
prevent  him  from  objecting  on  the  return  to  a  certiorari  that  the 
information  and  proceedings  thereon  were  not  warranted  in  law. 
R.  v.  Hazen,  23  0.  R.  387.  In  this  case  the  court  declined  to  follow 
Rogers  v.  Richards,  L.  R.  1  Q.  B.  555  (1892),  which  they  declored 
to  be  inconsistent  with  Hamilton  v.  Walker,  L.  R.  2  Q.  B.  25 
(1892).  In  the  latter  dase  the  court  held  that  when  two  separate 
charges  are  laid  against  a  defendant,  the  magistrate  cannot  hear 
the  first  charge,  reserve  judgment,  and  then  proceed  to  hear  the 
second,  and  convict  on  both  charges.  Each  case  ought  to  be 
decided  on  the  evidence  given  with  relation  to  the  particular 
charge,  and  if  the  justices  hear  the  evidence  on  the  second  infor- 
mation before  deciding  the  first,  both  convictions  will  be  bad  even 
though  the  case  is  not  within  the  letter  of  the  law  as  to  the  trial  of 
second  offences. 
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A  clear  distinction  exists  between  informations  and  complnints. 

It  is  called  an  information  where  it  is  for  an  offence  punishable 
on  summary  conviction,  a  complaint  where  it  is  sought  to  obtain 
an  order  merely.  A  similar  distinction  exists  between  convictions 
and  orders,  the  former  following  an  information  and  the  latter 
following  a  complaint.  See  Morant  v.  Taylor,  L.  R.  1  Ex.  D.  188. 
See  ss.  840,  858,  859,  872. 

The  information  should  contain  the  name,  address,  and  occu- 
pation of  the  informer ;  the  date  and  place  of  taking,  and  descrip- 
tion of  the  justice  receiving  it ;  the  name  of  the  accused  or  a  full 
description  if  the  name  is  not  known — see  Code,  s.  563,  s-s.  3^ 
which  requires  the  warrant  to  name,  or  otherwise  describe,  the 
offender  ;  see  however  Code,  s.  846 — the  date  and  place  of  the 
commission  of  the  offence,  shewing  the  jurisdiction  of  the  justice ; 
but  stating  the  place  in  the  margin  of  the  information  is  sufficient, 
and  it  need  not  be  set  out  in  the  body.  See  Code,  s.  3  (1),  and 
s.  «09.  R  V.  Cavanagh,  27  C.  P.  (Ont.)  537.  See  however  the  form 
FF  in  the  schedule. 

The  charge  must  be  set  out  in  such  distinct  terms  that  the 
accused  may  know  exactly  what  he  has  to  answer,  for  the  accused 
cannot  be  convicted  of  a  different  offence  from  that  contained  in 
the  information.  Martin  v.  Pridgeon,  28  L.  J.  M.  C.  179 ;  ex  parte 
Hogue,  3  L.  C.  R.  94. 

There  must  also  be  an  allegation  of  any  particular  matters 
necessary  to  bring  the  accused  under  the  scope  of  the  Act  or  law 
on  which  the  proceedings  are  founded,  i.  e.  when  any  particular 
description  of  person  is  mentioned  in  the  Act,  the  accused  must  be 
described  as  such  person,  and  when  such  words  as  "  maliciously," 
"  knowingly,"  etc.,  are  used,  the  offence  must  be  described  as 
having  been  so  committed.  In  stating  the  offence  in  the  summons^ 
or  warrant,  the  nearer  the  exact  words  of  the  statute  are  followed 
the  better.  Ex  parte  Perham,  5  H.  k  N.  30.  If  the  proceeding  is 
on  a  second  otience  the  previous  conviction  should  be  mentioned. 

Certainty  and  precision  are  required  in  the  statement  and 
description  of  an  offence  under  a  penal  statute,  and  an  informa- 
tion chargin:;  several  offences  in  the  disjunctive,  is  bad,  though 
the  words  of  the  statute  are  copied  in  the  information,  the  statute 
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relating  to  several  offences  in  the  disjunctive.  Ex  parte  Hogue, 
8  L.  C.  11.  94.  The  confession  of  the  defendiint  to  an  informa- 
tion defective  in  the  above  particulars  will  not  aid  or  cure  the 
defect. 

The  {)07th  section  of  the  Code  provides  that  no  information, 
summons,  conviction,  order  or  other  proceeding  shall  be  held  to 
charge  two  offences,  or  shall  be  held  to  be  uncertain  on  account 
of  its  stating  the  offence  to  have  been  committed  in  different 
modes.  But  independently  of  this  provision  an  information 
charging  an  offence  in  the  alternative,  is  bad.  Therefore,  where 
the  information  charged  the  defendant  with  selling  beer  or  ale 
without  a  license,  the  court  held  that  it  was  bad,  both  in  matter 
and  substance,  and  could  not  be  made  out  by  evidence  nor 
helped  by  intendment.  R.  v.  North,  6  D.  &  R.  143 ;  l\.  v.  Jukes, 
8  T.  11.  53G. 

Where  a  prosecutor  is  not  obliged  to  negative  the  exceptions 
in  a  statute,  and  negatives  some  of  them  only,  that  part  of  the 
information  will  be  rejected  as  surplusage.     R.  v.  Hall,  1  T.  R.  320. 

But  an  information  founded  on  a  penal  statute  must  negative 
the  exceptions  in  the  enacting  clause  creating  the  penalty,  and 
also  those  contained  in  a  former  clause,  to  which  the  enacting 
clause  refers  in  express  terms.  R.  v.  Pratten,  0  T.  R.  559 ;  see 
R.  v.  Breen,  36  Q.  B.  (Ont.)  84.     See  Code,  s.  852. 

An  information  against  A.  will  not  justify  the  issue  of  a  warrant 
for  the  arrest  of  B.  Where  an  information  was  laid  against  A.  the 
keeper  of  a  disorderly  house,  and  the  prayer  in  the  information 
was  for  the  arrest  of  A.,  and  all  others  found  or  concerned  in  the 
house,  it  was  held  that  this  information  did  not  authorize  a  war- 
rant for  the  arrest  of  a  person  found  in  the  house,  but  against  whom 
the  information  was  not  laid  otherwise  than  in  the  prayer  as  above. 
Clelaud  v.  Robinson,  11  C.  P.  (Ont.)  416. 

If  a  statute  gives  summary  proceedings  for  various  offences 
specified  in  several  sections,  an  information  is  bad  which  leaves  it 
uncertain  under  which  section  it  took  place.  And  where  a  statute 
creates  several  offences,  one  of  which  is  charged  in  an  information, 
a  conviction  of  another  offence,  the  subject  of  the  same  penalty 
will  be  bad.     Thompson  v.  Durnford,  12  L.  C.  J.  285-7. 
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Where  two  or  more  perflona  may  commit  an  offence  under  an 
Act,  the  information  may  be  jointly  laid  against  them.  R.  v. 
Littlechild,  L.  R.  6  Q.  B.  295.  But  where  the  penalty  is  imposed 
on  each  person,  it  is  wrong  to  convict  them  jointly,  even  when 
they  are  charged  in  a  joint  information,  and  in  such  case,'  there 
may  be  separate  convictions,  II).  But  under  s.  860  of  the  Code, 
when  each  joint  offender  is  adjudged  to  forfeit  a  sum  equivalent 
to  the  value  of  the  property,  no  further  sura  shall  l)e  paid  to  the 
party  aggrieved  than  the  amount  forfeited  by  one  of  such  offenders 
only ;  and  the  corresponding  sum  forfeited  by  the  other  offender 
shall  be  applied  in  the  same  manner  as  other  penalties  are  directed 
to  be  applied. 

A  sufficient  information  by  a  competent  person  relating  to  a 
matter  within  the  magistrate's  cognizance,  gives  him  jurisdiction 
irrespective  of  the  truth  of  the  facts  contained  in  it.  His  authority 
to  act  does  not  depend  upon  the  veracity  or  falsehood  of  the  state- 
ments, or  upon  the  evidence  being  sul'licient  or  insuiTlicicnt  to 
establish  the  corpus  delicti  brought  under  investigation,  and  he 
will  be  protected,  although  the  information  may  disclose  no  legal 
evidence,  or  purport  to  be  founded  upon  inadmissible  evidence,  or 
upon  mixed  allegations  of  law  and  fact.  Cave  v.  Mountain,  1  M. 
&  G.  257,  264. 

But  the  information  cannot  be  rendered  valid  by  the  evidence 
offered  in  support  of  it,  for  the  office  of  the  evidence  is  to  prove, 
not  to  supply,  a  legal  charge.  R.  v.  Wheatman,  Doug.  435  ;  Wiles 
V.  Cooper,  3  A.  &  E.  524. 

The  laying  of  the  information  is  the  commencement  of  a  pro- 
secution before  a  magistrate.  R.  v.  Lennox,  34  Q.  B.  (Ont.)  28. 
See  ante,  p.  18;  see  also  Code,  s.  551. 

If  when  the  information  is  sworn  to,  a  blank  is  left  for  the 
defendant's  christian  name,  and  this  blank  is  afterwards  filled  up 
by  the  justice,  the  information  will  be  void,  and  the  justice  will 
have  no  right  to  issue  a  warrant  thereon,  and  any  warrant  issued 
thereon  will  be  void.     Garrison  v.  Harding,  1  Pugsley,  166. 

An  information  is  unnecessary  where  the  justices  have  power 
to  convict  on  view  as  by  8  Hen.  VI.  c.  9,  for  forcible  detainers,  and 
19  Geo.  II.  c.  21,  s.  2,  against  profane  swearing.    R.  v.  Jones,  12 
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A.  &  E.  684;  Pi.  v.  Bennett,  3  0.  B.  45 ;  or  where  the  defendant 
is  ah'eady  present  before  the  justices.  Turner  v.  Postmaster-Gen- 
eral, 5  B.  &  S.  756 ;  R.  v.  Hughes.  L.  E.  4  Q.  B.  D.  614. 

But  a  defendant  who  has  been  summoned  from  without  the 
jurisdiction  of  the  justices  for  an  offence  that  has  taken  place 
also  out  of  their  jurisdiction,  does  not  by  his  appearance  on  the 
summons  cure  the  defect  of  want  of  jurisdiction.  Johnson  v. 
Colam,  L.  R.  10  Q.  B.  544. 

The  laying  of  the  information  or  complaint  will  give  the  magis- 
trate jurisdiction  to  hear  the  case  if  the  defendant  appears ;  and 
though  no  summons  is  issued  or  any  steps  taken  to  bring  the  per- 
son complained  of  before  the  magistrate.  Where  the  information 
or  complaint  i?  laid,  the  actual  presence  of  the  defendant  is  all 
that  is  requiir;,  whether  he  appears  voluntarily  or  on  summons 
or  warrant  is  imL:.-  Iixial,  the  magistrate  having  jurisdiction  in 
either  case :  R  v  Maaon,  29  Q.  B.  (Ont.)  431.  And  if  a  party 
appears  and  defer  -s  without  any  summons  being  issued,  he  cannot 
afterwards  object  that  there  was  no  complaint  on  oath.  Ex  parte 
Wood,  1  Allen,  422.     See  Code,  s.  577. 

But  in  order  to  give  jurisdiction  over  the  person  of  the  offender, 
in  the  case  of  a  summary  conviction,  it  must  either  appear  that 
an  information  has  been  laid,  or  that  the  information  has  been 
■waived.  Stoness  v.  Lake,  40  Q.  B.  (Ont.)  826 ;  R.  v.  Fletcher, 
L.  R.  1  C.  C.  R.  320 ;  Blake  v.  Beech,  L.  R.  1  Ex.  D.  320. 

The  plaintiff,  on  an  information  against  him  for  selling  liquor 
•without  a  license,  was  brought  before  the  defendants,  magistrates. 
It  was  proved  that  this  was  his  second  offence,  though  the  infor- 
mation did  not  charge  it  as  such.  The  plaintiff,  represented  by 
counsel,  disputed  the  evidence  as  to  the  first  conviction,  but  did 
not  object  to  the  information,  and  the  magistrates  convicted  and 
adjudged  him  to  be  imprisoned  for  ten  days,  which  they  had  power 
to  do  only  for  a  second  offence.  It  was  held  that  the  plaintiff  had 
waived  the  objection  to  the  information,  and  that  defendants  were 
not  liable  in  trespass.     Stoness  v.  Lake,  40  jQ.  B.  (Ont.)  820. 

There  is  a  marked  distinction  between  the  jurisdiction  to  take 
cognizance  of  an  offence  and  the  jurisdiction  to  issue  a  particu^lar 
process  to  compel  the  accused  to  answer  it.     For  the  former  pur- 
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pose  a  written  information  is  not  neceL  ary,  nor  is  any  process 
required  when  the  accused  is  bodily  before  the  magistrate,  and  the 
charge  is  made  in  his  presence,  and  he  appears  and  answers  it 
without  objection ;  and  the  same  rule  applies  to  illegal  process  as 
to  no  process.  Thus  where  H.,  a  constable,  procured  a  warrant 
to  be  illegally  issued,  without  a  written  information  on  oath  for 
the  arrest  of  S.,  upon  a  charge  of  assaulting  and  obstructing  him, 
H.,  in  the  discharge  of  his  duLy,  upon  such  warrant,  S.  was 
arrested  and  brought  before  justices  and  was,  without  objection, 
'  tried  by  them  and  convicted,  the  court  held  that  the  conviction 
was  right.     R.  v.  Hughes,  L.  R.  4  Q.  B.  D.  614. 

As  a  matter  of  strict  law  where  there  is  no  statute  imperatively 
requiring  the  service  of  a  summons  as  a  condition  precedent  to 
jurisdiction  a  magistrate  may  convict  a  defendant  who  appears  and 
submits  to  the  jurisdiction  though  there  has  been  no  information, 
complaint  or  summons.  R.  v.  Hughes,  4  Q.  B.  D.  614.  See 
unte,  p.  158. 

Every  complaint  or  information  may  be  laid  or  made  by  the 
complainant  or  informant  in  person  or  by  his  counsel  or  attorney 
or  other  person  authorized  in  that  behalf.  The  person  aggrieved 
or  some  specified  individual  must  be  tho  informer,  if  the  statute 
so  states.  R.  v.  Daman,  2  B.  &  A.  378.  But  if  no  prosecutor 
>  is  described,  then  any  person  may  inform,  Morden  v.  Porter,  7 
C.  B.  N.  S.  641,  even  though  the  penalties  go  to  a  specified 
individual.    Coles  v.  Coulton,  2  E.  &  E.  695. 

It  seems  that  it  is  not  necessary,  under  this  statute,  that  the 
.  justice  who  issues  the  summons  should  also  hear  and  determine 
the  matter.  See  Code,  ss.  563,  s-s.,  3  and  843,  also  forms  E  and 
■  F.  Under  the  R.  S.  0.  c.  139,  respecting  master  and  servants, 
the  justice  who  issues  the  summons  has  no  exclusive  right  to  deal 
with  the  case.  "Where  on  the  return  of  the  summons  issued  by 
one  justice  under  this  statute,  two  other  justices  were  present,  who, 
without  any  objection  from  the  justice  issuing  the  summons,  heard 
the  complaint  with  him,  the  conviction  of  the  latter,  in  opposition 
to  the  judgment  of  the  other  two,  was  quashed.  R.  v.  Milne^  25 
C.  P,  (Ont.)  94. 
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846.  No  information,  complaint,  warrant,  conviction  or  other  proceeding 
under  this  part  shall  be  deemed  objectionable  or  insufficient  on  any  of  the  follow- 
ing grounds,  that  is  to  say  : 

(a)  that  it  does  not  contain  the  name  of  the  person  injured,  or  intended  or 
attempted  to  be  injured  ;  or 

(b)  that  it  does  not  state  who  is  the  owner  of  any  property  therein  men- 
tioned; or 

(c)  that  it  does  not  specify  the  means  by  which  the  offence  was  committed ; 
or 

(d)  that  it  does  not  name  or  describe  with  precision  any  person  or  thing : 

Provided  that  the  justice  may,  if  satisfied  that  it  is  necessary  for  a  fair  trial, 
order  that  a  particular  further  describing  such  means,  person,  place  or  thing  be 
furnished  by  the  prosecutor. 

Section  613  of  the  Code  is  somewhat  fuller  than  this,  and 
though  the  word  "  count "  used  in  that  section  includes  informa- 
tion, see  Code  s.  3  (/),  it  is  not  probable  that  s.  613  applies 
to  informations  or  complaints. 

S-AY.  No  objection  shall  be  allowed  to  any  information,  complaint,  summons 
or  warrant  for  any  alleged  defect  therein,  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  complaint,  summons  or  warrant  and  the 
evidence  adduced  on  the  part  of  the  informant  or  complainant  at  the  hearing  of 
such  information  or  complaint. 

2.  Any  variance  between  the  information  for  any  offence  or  act  punishable  on 
summary  conviction  and  the  evidence  adduced  in  support  thereof  as  to  the  time 
at  which  such  offence  or  act  is  alleged  to  have  been  committed,  shall  not  be  deemed 
material  if  it  is  proved  that  such  information  was,  in  fact,  laid  within  the  time 
limited  by  law  for  laying  the  same. 

3.  Any  variance  between  the  information  and  the  evidence  adduced  in  support 
thereof,  as  to  the  place  in  which  the  offence  or  act  is  alleged  to  have  been  commit- 
ted, shall  not  be  deemed  material  if  the  offence  or  act  is  proved  to  have  been 
committed  within  the  jurisdiction  of  the  justice  by  whom  the  information  is  heard 
and  determined. 

4.  If  any  such  variance,  or  any  other  variance  between  the  information,  com- 
plaint, summons  or  warrant,  and  the  evidence  adduced  in  support  thereof,  appears 
to  the  justice  present  and  acting  at  the  hearing  to  be  such  that  the  defendant  has 
been  thereby  deceived  or  misled,  the  justice  may,  upon  such  terms  as  he  thinks  tit, 
adjourn  the  hearing  of  the  case  to  some  future  day.    R.  S.  C.  c.  178,  s.  28. 

When  the  information  charges  two  offences  it  is  a  defect  in  sub- 
stance within  the  meaning  of  this  section.  The  proper  course  for 
the  magistrate  is  to  call  upon  the  prosecutor  to  elect  on  which 
charge  he  will  proceed  and  to  amend  the  information  accordingly 
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by  confining  it  to  the  charge  which  is  to  be  prosecuted.     Rodgers 
V.  Richards,  L.  R.  1  Q.  B.  555  (1892). 

The  information  in  a  prosecution  under  "  The  Canada  Temper- 
ance Act"  stated  a  sale  of  liquor  by  the  defendant  on  the  2nd 
March,  but  the  summons  stated  the  sale  to  have  been  on  the  7th 
April.  The  evidence  proved  sales  on  both  days,  and  the  conviction 
was  for  selling  on  the  7th  April.  No  objection  was  taken  at  the 
trial  that  the  defendant  was  misled  by  the  variance.  If  such 
objection  had  been  taken  the  variance  might  have  been  amended 
under  s.  116  of  the  Act,  and  this  847tu  section  of  the  Code  was 
held  to  cure  the  defect.     Ex  parte  Groves,  26  S.  C.  N.  B.  437. 

Every  objection  to  any  information,  for  any  defect  apparent  on 
the  face  thereof,  should  be  taken  before  the  magistrate,  when  the 
substance  of  the  information  is  stated  to  the  defendant  under  s.  856 
of  the  Code.  If  not  then  taken  the  objection  will  be  waived,  and  if 
the  objection  is  taken,  the  magistrate  may  forthwith  cause  the 
information  to  be  amended  in  such  particular.  See  R.  v.  Cavauagh, 
27  C.  P.  (Ont.)  537.  See  ss.  847  and  88?.  of  the  Code.  Where, 
therefore,  objection  was  taken  to  a  conviction  for  selling  liquor 
without  license,  that  the  conviction  did  not  name  or  otherwise 
describe  the  person  to  whom  the  liquor  was  sold,  it  was  held  that 
the  objection  should  have  been  made  before  the  magistrate,  and 
though  a  fatal  objection,  if  taken  at  the  proper  time,  it  was, 
removed  by  the  delay. 

According  to  the  decision  in  R.  v.  Cavanagh,  27  C.  P.  (Ont.^ 
537,  that  the  law  as  to  criminal  procedure  applies  to  informations 
in  cases  of  summary  convictions,  all  the  provisions  of  that  law 
already  given  in  relation  to  indictable  cases,  will  apply  to  informa-- 
tions  under  this  Act. 

Attention  is  called  to  the  form  FF  in  the  schedule.  It  will  be 
sufficient  if  informations  state  offences  in  the  manner  shown  in 
this  form. 

In  R.  V.  Cavanagh,  27  C.  P.  (Ont.)  537,  it  was  held  that  the 
information  might  be  amended.  See  Code,  ss.  3  {I)  and  629 ;  also 
Crawford  v.  Beattie,  39  Q.  B.  (Ont.)  13,  ante,  p.  76.  But  if  the  infor- 
mation is  on  oath,  it  must  be  resworn.  Re  Conklin,  31  Q.  B. 
(Ont.)  160. 
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And  it  seems  that  the  amendment  makes  the  information  a 
new  one  and  that  there  should  be  another  summons  if  the  defend- 
ant does  not  waive  it.     R.  v.  Bennett,  3  0.  E.  64. 

Where  the  information  is  for  one  offence,  and  where,  if  the 
defendant  appear,  the  charge  against  him  is  for  another  offence, 
the  proceedings  are  irregular  and  the  conviction  cannot  be  upheld. 
Martin  v.  Pridgeon,  1  E.  &E.  778.  But  such  an  irregularity  may 
be  waived.  Turner  v.  Postmaster-General,  5  B.  &  S.  756.  And  it 
seems  the  proper  course  for  the  justices  in  such  a  case,  would  be  to 
amend  the  information. 

The  general  rule  is  that  no  person  can  have  an  order  or  convic- 
tion made  against  him  without  first  being  summoned  and  having 
an  opportunity  of  defence,  but  his  appearing  will  waive  the 
summons.  K  v.  Smith,  L.  E.  1  C.  C.  R.  110,  even  where  no  sum- 
mons is  issued.     E.  v.  Bennett,  3  0.  E.  45. 

But  asking  an  adjournment  for  the  purpose  of  procuring  evi- 
dence is  not  necessarily  a  waiver  of  a  summons  o  notice.  E.  v. 
Vrooman,  1  M.  L.  E.  509. 

An  information  by  a  person  who  has  no  authority  to  make  it 
is  the  same  as  no  information,  Piud  this  provision  in  the  Act,  curing 
objections  for  defects  in  form,  must  be  held  to  apply  only  to  infor- 
mations made  by  persons  who  have  authority  to  make  them,  and 
not  to  give  validity  to  an  information  made  by  a  person  without 
any  authority.     Ex  parte  Eagles,  2  Hannay,  51. 

In  all  cases  after  judgment  given,  and  in  the  event  of  an 
appeal,  the  appellant  will  not  be  allowed  to  succeed  for  any  such 
variance,  unless  he  proves  that  the  objection  was  made  before  the 
justice  trying  the  case,  and  unless  he  also  proves  that  such  justice 
refused  to  adjourn,  on  its  being  shown  to  him  that  the  person 
Bummoned,  etc.,  was  deceived  or  misled  by  the  variance.  See  s. 
882  of  the  Code. 

Under  the  883rd  section  the  appeal  is  to  be  disposed  of  on  its 
merits,  notwithstanding  any  defect  of  form. 

Any  objection  will  be  disposed  of,  if  both  parties  still  consent 
to  the  justice  proceeding  in  the  case.  R.  v.  Cheltenham,  1  Q.  6. 
467. 
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Objections  should  be  distinctly  taken  at  first,  for  a  person  can- 
not waive  the  objection,  and  renew  it  when  the  decision  is  against 
him.  Wakefield  v.  West  Riding,  L.  R.  1  Q.  B.  84.  If  a  party 
appears  before  justices  and  allows  a  charge  which  they  have  juris- 
diction to  hear,  to  be  proceeded  with  without  objection,  he  waives 
the  want  of  a  summons.     R.  v.  Shaw,  11  Jur.  N.  S.  415. 

An  information,  not  under  oath,  was  laid  for  selling  liquor 
without  license.  The  defendant's  counsel  appeared,  however,  on 
the  day  of  trial,  and  though  he  raised  this  objection  he  did  not  ask 
a  delay  or  adjournment.  The  justice  then  proceeded  with  the 
hep  ring,  the  defendant's  counsel  cross-examined  the  witnesses, 
anJ  the  justice,  upon  clear  proof  of  the  offence  charged,  convicted 
the  defendant.  It  did  not  appear  that  the  defendant  was  in  any 
■way  misled  or  prejudiced  by  the  alleged  defect  in  the  information. 
Under  these  circumstances  it  was  held  that  the  statute  cured  the 
defect.    R.  v.  McMillan,  2  Pugsley,  110. 

If  the  information  is  not  on  oath,  this  847th  section  would  seem 
to  warrant  the  justice  in  proceeding  to  hear  a  charge  quite  defec- 
tively stated,  if  the  evidence  shewed  an  offence  had  been  committed 
over  which  he  had  jurisdiction,  without  any  amendment  in  terms 
being  made  in  the  information.  The  defendant  being  present,  the 
evidence  would  amount  to  a  charge  which  he  was  bound  there  and 
then  to  answer,  unless  the  hearing  is  adjourned  by  the  justice,  and 
a  conviction  valid  in  form  supported  by  evidence  would  not  be  liable 
to  be  quashed  because  it  varied  from  the  original  information. 
E.  V.  Bennett,  1  0.  R.  445. 

A  summons  under  the  Canada  Temperance  Act  issued  by  one 
justice  on  an  information  laid  before  two  justices,  recited  the  laying 
of  the  informatioa  "  before  the  undersigned,"  and  the  court  held 
that  though  the  summons  did  not  conform  to  the  facts,  yet  as  the 
two  justices  who  took  the  information  were  both  present  at  the 
hearing,  and  the  defendant  was  convicted  on  the  merits,  the  objec- 
tion was  cured  by  this  section.  R.  v.  Durnion,  14  0.  R.  672.  See 
also  R.  V.  Green,  12  P.  R.  (Ont.)  373. 

The  objection  that  the  defendant  has  pleaded  guilty  to  a  defec- 
tive information  is  not  admissible  in  view  of  the  previsions  of  this 
section.    R.  v.  McCarthy,  12  0.  R.  657. 
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When  proceedings  in  the  nature  of  a  criminal  prosecution  are 
set  on  foot  by  a  sufficient  information  laid  before  a  magistrp'^e,  and 
be  issues  a  summons  on  such  information,  the  death  of  the  informer 
causes  no  abatement  of  the  proceedings.  E.  v.  Truelove,  14  Cox, 
408.  It  would  also  seem  that  after  laying  the  complaint,  the  com- 
plainant cannot,  by  making  terms  with  the  defendant,  prevent  the 
magistrate  from  going  on  with  the  case. 

848.  A  summons  may  be  issued  to  procure  the  attendance,  on  the  hearing 
of  any  charge  under  the  provisions  of  this  part,  of  a  witness  who  resides  out  of  the 
jurisdiction  of  the  justices  before  whom  such  charge  is  to  be  heard,  and  such  sum- 
mons and  a  warrant  issued  to  procure  the  attendance  of  a  witness,  whether  in 
consequence  of  refusal  by  such  witness  to  appear  in  obedience  toja  summons  or 
otherwise,  may  be  respectively  served  and  executed  by  the  constable  or  other  peace 
officer  to  whom  the  same  is  delivered  or  by  any  other  person,  as  well  beyond  as 
within  the  territorial  division  of  the  justice  who  issued  the  same,  51  V.  c.  45,  ss. 
1  and  3. 

This  section  differs  from  ss.  580  and  584  of  the  Code,  though 
s.  843  seems  to  provide  the  same  means  of  procuring  witnesses 
under  this  part  as  in  the  case  of  a  preliminary  inquiry  into  an 
indictable  offence. 

849.  The  room  or  place  in  which  the  justice  sits  to  hear  and  try  any  com- 
plaiut  or  information  shall  be  deemed  an  open  and  public  court,  to  which  the 
public  generally  may  have  access  so  far  as  the  same  can  conveniently  contain 
them.    R.  S.  C.  c.  178,  s.  33. 

The  case  is  different  where  the  justice  is  merely  holding  a  pre- 
liminary inquiry.     See  Code,  s.  586  (d). 

850.  The  person  against  whom  the  complaint  is  made  or  information  laid 
shall  be  admitted  to  make  his  full  answer  and  defence  thereto,  and  to  have  the 
witnesses  examined  and  cross-examined  b^  counsel  or  attorney  on  his  behalf. 

2.  Every  complainant  or  informant  in  any  such  case  shall  be  at  liberty  to 
conduct  the  complaint  or  information,  and  to  have  the  witnesses  examined  and 
cross-examined,  by  counsel  or  attorney  on  his  behalf.  R.  S.  C,  c.  178,  ss.  34  and 
35. 

This  right  of  defence  extends  to  the  cross-examination  of  wit- 
nesses for  the  prosecution,  and  to  the  examination  of  a  sitting 
magistrate  as  to  his  interest  in  the  prosecution,  but  not  to  the 
extent  of  compelling  the  prosecution  to  disclose  the  sources  of 
their  information.     In  a  prosecution  under  the  "  Canada  Temper- 
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ance  Act "  it  was  claimed  that  C.  and  M.  were  members  of  an 
association  for  the  enforcement  of  the  Act,  and  that  they  were 
instrumental  in  laying  the  charge  and  in  selecting  the  magistrates, 
and  that  one  of  the  magistrates  hearing  the  case  was  also  a  mem- 
ber of  the  association  and  had  been  present  at  a  meeting  thereof. 
At  the  hearing  S.  the  License  Inspector,  who  had  laid  the  informa- 
tion, gave  evidence  in  support  of  the  charge.  On  cross-examination 
by  the  defendant,  he  was  asked  whether  the  License  Commissioners 
were  consulted  before  laying  the  charge  ;  whether  he  laid  it  of  his 
own  accord  or  had  consulted  with  any  person  outside  of  the  Com- 
missioners, and  his  reason  for  suspecting  and  believing  that  liquor 
was  sold,  etc.  Whom  did  he  see  before  laying  the  information  ? 
Did  he  see  the  magistrate  or  C.  or  M.  ?  Had  C.  and  M.  anything  to 
do  with  the  selection  of  the  magistrates?  The  magistrates  ruled 
that  he  was  not  bound  to  answer  these  questions,  and  he  refused  to 
do  so.  One  of  the  magistrates  was  called  as  a  witness  for  the 
defence  with  a  view  of  showing  his  interest,  but  he  refused  to  be 
sworn  or  to  give  evidence.  It  was  held  that  the  justices  properly 
refused  to  allow  the  disclosure  of  the  sources  of  information  on 
which  the  complaint  was  founded ;  but  by  their  refusal  to  allow 
the  cross-examination  of  S.  in  reference  to  his  communication  with 
one  of  the  magistrates  and  the  other  alleged  members  of  the  asso- 
ciation, and  in  refusing  to  allow  the  magistrate  to  be  sworn  as  a 
witness,  the  defendant  was  deprived  of  his  right  of  making  full 
defence  under  this  section.    R.  v.  Sproule,  14  0.  R.  875. 

Under  the  English  Act  worded  the  same  as  this,  it  was  held 
that  an  inspector  of  the  society  for  prevention  of  cruelty  to  animals 
who  was  not  a  solicitor  or  counsel  but  who  had  preferred  an  in- 
formation and  complaint  before  the  court  of  summary  jurisdiction 
against  a  person  for  cruelty  to  animals  had  a  right  to  appear  on 
behalf  of  such  society  and  to  examine  and  cross-examine  witnesses 
on  the  hearing  of  such  information.  Duncan  v.Toms,  16  Cox,  267. 
See,  however,  the  cases  referred  to,  ante,  p.  84. 

851*  Every  witness  at  any  bearing  shall  be  examined  upon  oatb  or  affirma- 
tion, and  the  justice  before  whom  any  witness  appears  for  the  purpose  of  being 
X  amiued  shall  have  full  powar  and  authority  to  administer  to  every  witness  the 
usual  oath  or  affirmation.    R.  S.  C.  c.  178,  s.  47. 
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In  the  case  of  a  preliminary  inquiry  on  a  charge  for  carnally 
kno\ving  a  girl  under  fourteen,  and  in  certain  other  cases  witnesses 
of  tender  years  may  give  evidence  not  on  oath.  See  Code,  s.  685.. 
See  also  56  V.  c.  31,  s.  25,  as  to  the  evidence  of  a  child  of  tender 
years.  The  defendant  and  his  wife  are  both  competent  to  give 
evidence.     See  56  V.  c.  31,  s.  3. 

Where  magistrates  first  took  the  examination  of  witnesses  not 
on  oath,  in  support  of  a  conviction,  and  afterwards  swore  them  to 
the  truth  of  their  evidence,  the  court  expressed  its  disapprobation 
of  the  practice.    E.  v.  Kiddy,  4  D.  &  R.  734. 

852.  If  the  information  or  complaint  in  any  case  negatives  any  exemption, 
exception,  proviso  or  condition  in  the  statute  on  which  the  same  is  founded  it  shall 
not  be  necessary  for  the  prosecutor  or  complainant  to  prove  such  negative,  but  the 
defendant  may  prove  the  affirmative  thereof  in  his  defence  if  he  wishes  to  avail 
himself  of  the  same.     R.  S.  C.  c.  178,  s.  38. 

Where  there  is  an  exception  in  the  statute  on  which  the  infor- 
mation is  laid,  the  information  or  complaint  should  negative  the 
exception ;  in  such  case  it  is  not  necessary  that  proof  thereof 
should  be  adduced  by  the  informant  or  complainant,  but  if  the 
information  does  not  negative,  the  exception,  and  there  is  no  evi- 
dence to  prove  the  negative,  the  conviction  will  be  invalid.  R.  v. 
Mackenzie,  6  0.  R.  165. 

There  is  a  provision  in  the  R.  S.  C.  c.  131,  s.  20,  respecting 
trade  unions  that  exceptions,  etc.,  need  not  be  specified  in  the  infor- 
mation but  may  be  proved  by  the  defendant,  but  if  specified  and 
negatived  in  the  information  no  proof  shall  be  required  on  the  part 
of  the  informant  or  prosecutor. 

853>  In  case  the  accused  does  not  appear  at  the  time  and  place  appointed  by 
any  summons  issued  by  a  justice  on  information  before  him  of  the  commission  of 
an  offence  punishable  on  summary  conviction  then,  if  it  appears  to  the  satisfaction 
of  the  justice  that  the  summons  was  duly  served  a  reasonable  time  before  the 
time  appointed  for  appearance,  such  justice  may  proceed  ex  parte  to  hear  and 
determine  the  case  in  the  absence  of  the  defendant,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  the  defendant  had  personally  appeared  in  obedience  to 
such  summons,  or  the  justice,  may,  if  he  thinks  fit,  issue  his  warrant  as  provided 
by  section  five  hundred  and  sixty-three  of  this  Act  and  adjourn  the  hearing  of  the 
complaint  or  information  until  ^.le  defendant  is  apprehended.    R.  S.  C.  o.  178,  s.  39. 

This  section  is  given  as  amended  by  56  V.  c.  32. 
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As  to  the  interpretation  of  the  words,  "  if  he  thinks  fit,"  see 
R.  V.  Adamson,  L.  R.  1  Q.  B.  D.  201 ;  R.  v.  Boteler,  4  B.  &  8.  959. 

Under  this  section  there  must  be  evidence  that  a  reasonable 
time  has  elapsed  between  the  service  of  the  summons  and  the  day 
appointed  for  the  hearing.  A  summons  was  issued  for  selling 
liquor  contrary  to  the  "  Canada  Temperance  Act,"  which  waa 
served  by  leaving  it  with  the  defendant's  wife  at  his  hotel,  on  the 
'20th  March,  requiring  him  to  appear  on  the  22nd.  The  defendant 
did  not  appear  at  the  time  and  place  mentioned  in  the  summons, 
and  on  the  constable  proving  on  oath  the  manner  in  which  the 
summons  had  been  served,  the  magistrate  proceeded  ex  parte  to 
hear  and  determine  the  case,  and  convicted  defendant  of  the 
offence  charged,  and  imposed  a  fine  At  the  time  of  the  service  of 
the  summons  the  defendant  was  absent  in  the  States  at  a  trial, 
and  there  was  no  evidence  that  his  wife  was  informed  by  the  con- 
stable of  the  purport  of  the  summons,  while  defendant  stated  that 
be  knew  nothing  of  the  matter  until  four  or  five  days  after  the 
conviction  had  been  made,  when  he  received  a  letter  from  his  wife 
stating  that  some  magistrate's  papers  had  been  left  for  him  at  the 
hotel.  The  court  quashed  the  conviction  as  being  made  without 
jurisdiction  in  the  absence  of  evidence  showing  that  a  reasonable 
time  for  appearance  had  been  given  to  the  defendant.  R.  v. 
Maybee,  17  0.  R.  194.  The  court  expressed  the  opinion  that  R.  v. 
Ryan,  10  0.  R.  254,  was  erroneously  decided  ;  at  all  events  it  does 
not  apply  since  the  words  "  upon  the  party  "  have  been  omitted 
from  the  statute. 

To  force  on  the  trial  of  a  case  without  giving  the  defendant 
time  to  prepare  his  defence,  is  contrary  to  natural  justice,  and  the 
conviction  will  be  set  aside.  In  one  case  a  summons  was  served 
about  4  p.m.  on  the  21st  of  September,  calling  upon  the  defendant 
to  appear  at  8.30  a.m.  on  the  22nd,  and  on  the  latter  day,  at  8.15 
a.m.,  two  other  summonses  for  similar  offences  were  served 
requiring  the  defendant  to  appear  before  the  magistrate  at  9  a.m. 
on  the  day  of  service.  When  the  court  met,  the  first  case  was 
partially  gone  into,  and  before  it  was  closed  the  prosecutor  asked 
the  magistrate  to  take  up  the  second  and  third  cases.  The 
defendant  stated  that  he  had  not  understood  what  the  second 


I 


l' 


'-   I 

■     '■ 


H 


H 


ill 


168 


MAGISTRATES    MANUAL. 


P? 


summonses  met  nt,  as  he  was  served  while  in  the  act  of  leaving 
home  to  attend  to  the  first  case,  and  by  advice  of  counsel  he 
refused  to  plead.  The  magistrate  entered  a  plea  in  each  case  of 
not  guilty  and  went  on  with  both  cases.  The  defendant  and  his 
counsel  were  in  court  all  the  time  awaiting  completion  of  the 
evidence  in  the  first  case,  but  refused  in  any  way  to  plead  or  take 
part  in  the  second  and  third  cases,  or  to  ask  adjournment  thereof. 
The  magistrate,  after  taking  all  the  evidence  therein,  at  request  of 
defendant  adjourned  the  first  case,  and  in  the  second  and  third 
cases  convicted  the  defendant.  It  was  shown  bv  affidavit  that  the 
magistrate  was  willing,  had  the  defendant  pleaded,  to  adjourn 
after  taking  the  evidence  of  the  witnesses  present.  The  court  held 
that  the  proceedings  were  contrary  to  natural  justice,  as  the  sum- 
monses were  served  almost  immediately  before  the  sittings  of  the 
court,  which  defendant  had  already  been  summoned  to  attend,  and 
the  convictions  were  quashed  with  costs  against  the  complainant. 
E.  V.  Eli,  10  0.  H.  727. 

Where  a  defendant  has  had  a  proper  opportunity  to  appear,  he 
cannot  defeat  the  ends  of  justice  by  refusing  to  attend  the  hearing. 
A  defendant  summoned  for  selling  liquor  contrary  to  the  "  Canada 
Temperance  Act,"  appeared  with  his  counsel  at  the  hearing,  and 
pleaded  not  guilty,  when  evidence  was  given  for  the  prosecution 
justifying  a  conviction,  but  at  the  defendant's  request  an  adjourn- 
ment was  granted.  At  the  adjourned  hearing,  at  which  neither 
•defendant  nor  his  counsel  appeared,  evidence  was  given  of  the 
iService  of  the  summons,  and  of  the  facts  that  transpired  at  the 
former  hearing,  and  two  prior  convictions  were  put  in  and  the 
identity  of  the  defendant  proved,  it  was  held  that  the  defendant 
had  a  sufficient  opportunity  to  defend,  and  might  be  convicted  in 
his  absence.    E.  v.  Kennedy,  17  0.  E.  159. 

A  warrant  was  issued  by  a  magistrate  for  the  apprehension  of 
the  defendant,  who  was  brought  before  another  magistrate 
thereon,  convicted  and  fined;  subsequently  the  magistrate  who 
had  issued  the  warrant  caused  the  defendant  to  be  summoned 
before  him  for  the  same  offence,  and  again  convicted  and  fined 
him  after  refusing  to  receive  evidence  of  the  prior  conviction. 
The  court  quashed  the  second  conviction  with  costs,  and  held  that, 
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even  assuming  that  the  fii'st  conviction  was  void  by  reason  of  the 
defendant  having  been  brought  before  a  magistrate  other  than 
the  one  who  issued  the  warrant,  his  appearand!  and  pleading 
thereto  amounted  to  a  waiver,  and  at  any  rate  the  magistrate 
who  convicted  a  second  time  could  not  take  advantage  thereof. 
K.  V.  Bernard,  4  0.  R.  603. 

854>  It,  upon  the  day  and  at  the  place  bo  appointed,  the  defendant  appears 
-voluntarily  in  obedience  to  the  Bummons  in  that  behalf  served  upon  hin),  or  is 
brought  before  the  justice  by  virtue  of  a  warnint,  then,  if  the  complainant  or 
informant,  having  had  due  notice,  does  not  appear  by  himself,  his  counsel  or 
attorney,  the  justice  shall  dismiss  the  complaint  or  information  unless  he  thinks 
proper  to  adjourn  the  hearing  of  the  same  until  some  other  day  upon  such  tern^a 
as  he  thinks  fit.     R.  S.  C.  c.  178,  s.  41. 

See  8.  873  of  the  Code  as  to  the  recovery  of  cosLa  .'j^ainst  the 
prosecutor,  also  s.  868. 

855.  If  both  parties  appear,  either  personally  or  by  thr:  respevtive  connoel 
or  attorneys,  before  the  justice  who  is  to  hear  and  determine  the  compliant  or 
information  such  justice  shall  proceed  to  hear  and  determine  the  aau.  ;.  Pv.  S.  C. 
c.  178,  8.  42. 

If,  after  the  issue  of  the  summons,  and  before  the  day  appointed 
for  the  hearing  by  the  justice,  the  parties  compromise  the  mattet* 
and  inform  the  justice  thereof,  the  justice  has  still  jurisdiction  to 
convict,  and  may,  on  taking  the  evidence  in  the  case,  legally 
adjudicate  thereon  notwithstanding  the  compromise.  E.  v.  Justice 
Wiltshire,  8  L.  T.  N.  S.  242.     See  also  R.  v.  Truelove,  14  Cox,  408. 

Under  this  section,  in  all  cases  of  offences  punishable  on  sum- 
mary conviction,  the  defendant  may  be  represented  on  the  hearing 
by  counsel  or  attorney,  and  the  actual  personal  presence  of  the 
defendant  is  not  required.     Bessell  v.  Wilson,  1  E.  &  B.  489-500. 

It  is  optional  with  the  defendant  to  send  a  solicitor  to  appear 
for  him.  lb.  See  also  section  857.  In  the  case  of  corporations, 
the  regular  practice  is  to  appear  by  attorney.     Code,  s.  635. 

A  defendant  not  present  at  the  trial,  but  represented  by 
attorney,  may  be  convicted  of  a  third  offence  under  *'  The  Canada 
Temperance  Act."    Ex  parte  Grieves,  29  S.  C.  N.  B.  543. 

856-  If  the  defendant  is  present  at  the  hearing  the  substance  of  the  informa- 
tion or  complaint  shall  be  stated  to  him,  and  he  shall  be  asked  if  he  has  any  cause 
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to  show  why  he  should  not  be  convicted,  or  why  an  order  should  not  be  made 
a^iainst  him,  as  the  case  may  '.;u. 

2.  If  the  defendant  thereupon  admits  the  truth  of  the  information  or  com- 
plaint, and  shows  no  sufficient  cause  why  he  should  not  be  convicted,  or  why  an 
order  should  not  be  made  against  him,  t  ;  the  case  may  be,  the  justice  present  at 
the  hearing  shall  convict  him  or  make  an  order  against  him  accordingly. 

3.  If  the  defendant  does  not  admit  the  truth  of  the  information  or  complaint, 
the  justice  shall  proceed  to  inquire  into  the  charge  and  for  the  purposes  of  such 
inquiry  shall  take  the  evidence  of  witnesses  both  for  the  complainant  and  accused 
in  the  manner  provided  by  Part  XLV.  in  the  case  of  a  preliminary  inquiry  :  Pro- 
vided that  the  prosecutor  or  complainant  is  not  entitled  to  give  evidence  in  reply, 
if  the  defendant  has  not  adduced  any  evidence  other  than  as  to  his  general  char- 
acter ;  prov'ded  further,  that  in  a  hearing  under  this  section  the  witnesses  need 
not  sign  thoir  depositions.    R.  S.  C.  o.  178,  ss.  43,  44  and  45. 

As  to  the  manner  of  taking  the  evidence  in  the  case  of  a  pre- 
liminary inquiry,  see  section  590  of  the  Code,  ante,  p.  87. 

The  statement  of  the  accused,  form  T  is  not  taken  in  tue  case 
of  summary  proceedings. 

The  admission  referred  to  in  sub-section  2  of  section  856  should 
not  only  agree  with  the  charge,  but  should  contain  an  admission 
of  such  facts  as  amount  to  the  complete  offence  complained  of,  for 
the  confession  only  admits  the  charge,  not  the  legal  effect  of  it. 

Where  a  defendant  submits  to  examination  before  a  magistrate, 
it  is  too  late  afterwards  to  object  to  its  propriety,  but  such  appear- 
ance and  examination  will  not  give  jurisdiction  where  there  is 
otherwise  none.     R.  v.  Ramsay,  110.  R.  210. 

It  is  the  duty  of  the  magistrate  to  take  the  examination  and 
evidence  in  writing.  See  R.  v.  Flannigan,  82  Q.  B.  (Ont.)  593-599. 
Code,  s.  590,  s-s.  3. 

Under  this  section  the  prosecutor  or  complainant  has  no  right 
to  go  into  evidence  in  reply,  unless  the  defendant  has  examined 
witnesses  other  than  as  to  his  general  character.     See  Code,  s.  676. 

The  plain  rule  is  that  witnesses  for  the  defence,  in  the  absence 
of  any  provision  expressly  taking  away  the  right  to  examine  them, 
are  admissible  as  a  matter  of  unquestionable  right.  Re  Holland, 
37  Q.  B.  (Ont.)  214.  See  also  R.  v.  Sproule,  14  0.  R.  375.  See 
56  V.  c.  31. 

The  refusal  to  admit  material  evidence  when  tendered  by  the 
defendant  will  be  good  ground  for  quashing  a  conviction.    Thus 
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where  a  by-law  prohibited  the  beating  of  drums  or  other  unusual 
noisea  on  the  streets,  and  the  conviction  was  for  beating  a  drum 
simply,  it  was  held  that  evidence  should  have  been  given  by  the 
pi'ocecution  shewing  that  the  beating  of  a  drum  produced  an  un- 
usual noise,  and  a  refusal  to  admit  evidence  ou  the  part  of  the 
defendant  shewing  that  the  noise  was  not  unusual,  was  a  good 
ground  on  which  to  quash  the  conviction.  R.  v.  Nunn,  10  P.  E. 
(Ont.)  395.     See  also  R.  v.  Meyer,  11  P.  R.  (Ont.)  477. 

85^.  Before  or  during  the  hearinj^  of  any  information  or  complaint  the 
justice  may,  in  his  discretion  adjourn  the  hearing  of  the  same  to  a  certain  time  or 
place  to  be  then  appointed  and  stated  in  the  presence  and  hearing  of  the  party  or 
parties,  or  of  their  respective  solicitors  or  agents  then  present,  but  no  such  ad- 
journment shall  be  for  more  than  eight  days. 

2.  If,  at  the  time  and  place  to  which  the  hearing  or  further  hearing  is  ad- 
journed, either  or  both  of  the  parties  do  not  appear,  personally  or  by  his  or  their 
counsel  or  solicitors  respectively,  before  the  justice  or  such  other  justice  as  shall 
then  be  there,  the  justice  who  is  then  there  may  proceed  to  the  hearing  or  further 
hearing  as  if  the  party  or  parties  were  present. 

3.  If  the  prosecutor  or  complainant  does  not  appear  the  justice  may  dismiss 
the  information,  with  or  without  costs  as  to  him  seems  fit. 

4.  Whenever  any  justice  adjourns  the  hearing  of  any  case  he  may  suffer  the 
defendant  to  go  at  large  or  may  commit  him  to  the  common  gaol  or  other  prison 
within  the  territorial  division  for  which  such  justice  is  then  acting,  or  to  such 
other  safe  custody  as  such  justice  thinks  fit,  or  may  discharge  the  defendant  upon 
his  recognizance,  with  or  without  sureties  at  the  discretion  of  such  justice,  con- 
ditioned for  his  appearance  at  the  time  and  place  to  which  such  hearing  or  further 
hearing  is  adjourned. 

•5.  Whenever  any  defendant  who  is  discharged  upon  recognizance,  or  allowed 
to  go  at  large,  does  not  appear  at  the  time  mentioned  in  the  recognizance  or  to 
which  the  hearing  or  further  hearing  is  adjourned  the  justice  may  issue  his  war- 
rant for  his  apprehension.     R.  S.  C.  c.  178,  ss.  48,  49,  50  and  51. 

The  power  to  adjourn  the  court  when  necessary  was  not  given 
by  this  section,  because  that  is  a  power  incident  to  every  court. 
Its  object  was  to  limit  the  power  of  adjournment  to  a  certain  num- 
ber of  days.  But  a  justice  has  power  to  make  several  adjournments 
of  a  hearing  before  him  extending  in  tbe  aggregate  over  eight  days, 
provided  no  one  adjournment  exceeds  that  period.  Ex  'parte 
Welsb,  28  S.  C.  N.  B.  214. 

As  there  is  inherent  power  by  common  law  for  the  magistrate 
to  adjourn,  the  section  cannot  be  interpreted  to  mean  more  than  it 
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flays.  The  section  prohibits  only  the  adjournment  of  the  hearing, 
and  does  not  prevent  the  adjournment  of  the  adjudication  or  deter- 
mination of  the  charge  after  the  hearing  is  completed,  and  justices 
are  not  obliged  to  fix  the  fine  or  punishment  at  the  instant  of  con- 
viction, but  may  take  time  either  for  the  purpose  of  informing  them- 
selves as  to  the  legal  penalty,  or  the  amount  proper  to  be  imposed, 
or  taking  advice  as  to  the  law  applicable  to  the  case.  K.  v.  Hall, 
12  P.  R  (Ont.)  142 ;  R.  v.  Alexander,  17  0.  R.  458. 

In  reference  to  the  provisions  of  this  section  care  should  be 
taken  that  the  adjournment  is  not  for  more  than  eight  days.  If 
such  adjournnient  is  made,  the  magistrate  would  not  have  juris- 
diction to  proceed  at  the  adjourned  hearing,  and  a  conviction  made 
then  would  be  quashed.  R.  v.  French,  13  0.  E.  80.  But  it  would 
seem  this  is  the  rule  only  where  the  defendant  does  not  ask  the 
adjournment  and  does  not  appear  at  the  adjourned  hearing. 
"Where  an  adjournment  longer  than  the  prescribed  period  was 
made  at  the  request  of  the  defendant,  who  afterwards  attended  on 
the  resumed  proceedings,  taking  his  chance  of  securing  a  dismissal 
oi  the  prosecution,  and  urging  that  on  the  evidence  it  ought  to  be 
dismissed,  it  was  held  that  the  defendant  had  estopped  himself 
from  objecting  afterwards  that  such  subsequent  proceedings  were 
illegal  by  reason  of  the  adjournment.  E.  v.  Heffjrnan,  13  0.  R. 
€16.  It  seems  that  this  provision  as  to  adjournment  is  directory 
only.  At  all  events  in  the  opinion  of  the  writer,  the  case  of  R.  v. 
French,  supra,  went  too  far  in  the  direction  of  holding  every 
adjournment  for  more  than  the  limited  time  illegal.  If  the 
defendant's  appearance  without  summons  will  authorize  his  con- 
viction, because  he  submits  to  the  jurisdiction,  there  can  be  no 
reason  why  his  appearance  at  the  adjournment  would  not  also 
give  jurisdiction  ;  and  in  Manitoba  it  has  been  held  that  the 
absence  of  a  formal  adjournment  of  the  proceedings  before  a 
magistrate  may  be  waived  by  a  subsequent  appearance,  I'e  Bibby, 
«  M.  L.  R.  472. 

It  seems  that  an  adjournment  for  four  weeks  or  any  period 
longer  than  eight  days  cannot  be  legally  made,  but  if  at  the  end  of 
that  time  the  defendant  appears  and  asks  for  further  time,  the 
objection  would  be  waived,  but  if  the  magistrate  after  adjourning 
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to  a  time  and  place  certain,  changes  such  time  and  place  without 
the  knowledge  of  the  defendant  and  in  the  face  of  the  protest  of 
his  counsel,  this  will  render  the  conviction  invalid.  E.  v.  Hall,  & 
0.  E.  407. 

Under  the  former  statute  the  adjournment  could  not  be  for 
more  than  "  one  week,"  instead  of  eight  days.  A  week  was  held 
to  be  a  period  of  seven  days  computed  from  and  exclusive  of 
the  day  of  adjournment  and  including  the  whole  of  the  last 
of  the  seven  days,  that  is  up  to  midnight,  so  that  if  the  adjourn- 
ment were  actually  made  at  6  p.m.,  the  fact  that  the  court  did 
not  sit  to  6.30  p.m.  on  the  last  day  to  which  the  hearing  was 
adjourned,  would  not  make  any  difference.  E.  v.  Collins,  14 
0.  E.  613 

Where  none  of  the  adjournments  are  for  more  than  eight  days, 
it  is  immaterial  that  the  whole  exceed  a  month,  and  it  seems  the 
Act  is  not  intended  to  prevent  more  than  one  adjournment.  At  all 
events  a  witness,  regularly  summoned  to  attend  the  trial  could  not 
take  advantage  of  this  objection.  Messenger  v.  Parker,  6  Euss. 
&  Geld.  237. 

If  justices  of  the  peace  adjourn  their  proceedings  to  a  day  sub- 
sequent to  the  repeal  of  an  Act  of  Parliament,  under  which  they  act, 
their  jurisdiction  will  cease.     E.  v.  Loudin,  3  Burr.  1456. 

Where  a  defendant  having  appeared  in  answer  to  a  summons 
for  an  offence  punishable  on  summary  conviction  after  the  evi- 
dence taken  and  before  judgment  or  sentence,  forcibly  leaves  the 
court,  the  justices  may  adjourn,  and  at  the  adjourned  sitting  of  the 
court,  if  the  defendant  do  not  appear,  may  in  his  absence  convict 
him  of  the  offence  with  which  he  was  charged.  E.  v.  Justices, 
Carrick-on-suer,  16  Cox,  571. 

After  the  evidence  is  all  taken  and  the  hearing  closed,  if  the 
magistrate  is  not  prepared  to  render  judgm8nt,he  cannot  adjourn  the 
case  without  naming  a  day  certain  for  the  giving  of  judgment.  The 
defendant  is  entitled  to  be  present  when  judgment  is  given  for  the 
purpose  of  protecting  his  rights.  Where  a  justice  adjourned  with- 
out day  stating  in  the  presence  of  all  parties  that  he  would  make 
up  his  judgment  and  notify  the  parties  affected,  which  he  did  in 
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time  for  an  appeal  from  the  conviction,  the  course  was  held  to  be 
illegal  and  the  conviction  was  quashed.  E.  v.  Morse,  22  N.S.K  298. 

On  the  trial  of  an  offence  under  the  "  Liquor  License  Act  "  in 
Nova  Scotia  the  justice,  at  the  close  of  the  evidence  adjourned  to 
no  particular  day  for  the  purpose  of  giving  judgment.  On  a  sub- 
sequent day  he  gave  notice  in  open  court  that  he  would  give 
judgment  on  the  following  day.  The  defendant  appearing  on  the 
day  named  for  judgment  was  called  and  examined  as  to  a  previous 
conviction,  but  his  solicitor  was  not  present.  Judgment  was  then 
given  convicting  for  a  subsequent  offence.  The  conviction  was 
held  illegal  under  s.  47  of  c.  103  of  the  R.  S.  N.  S.  (which  is  some- 
what similar  to  this  857th  section  of  the  Code),  because  the  hearing 
being  closed  there  could  not  be  an  adjournment  for  further  evi- 
dence and  also  because  defendant  should  have  been  first  found 
guilty  of  the  subsequent  offence  and  then  only  asked  as  to  the 
previous  conviction.     R.  v.  Gough,  22  N.  S.  R.  516. 

Where  a  case  before  the  Recorder's  Court  was  adjourned  to  a 
stated  day  and  hour,  a  judgment  and  conviction  pronounced 
against  the  defendant  in  the  absence  of  his  witnesses  and  of  his 
counsel  who  had  obtained  the  adjournment  is  null  and  void. 
Martin  v.  DeMontigny,  4  Mont.  S.  C.  53. 

Where  a  magistrate  had  a  commission  as  a  police  magistrate 
for  the  county  of  Halton,  and  an  independent  and  subsequent 
commission  for  the  town  of  Oakville,  and  he  took  the  information 
and  part  of  the  evidence  at  Georgetown  and  then  adjourned  to 
Oakville,  and  subsequently  from  Oakville  back  to  Georgetown  where 
he  adjudicated  upon  the  evidence  and  made  the  conviction.  The 
court  held  that  the  magistrate  had  jurisdiction  to  sit  in  Oakville 
under  his  commission  as  police  magistrate  for  the  county,  and  he 
consequently  had  jurisdiction  to  adjourn  as  he  did.  E.  v.  Clark. 
15  0.  R.  49. 

Information  having  been  laid  before  the  defendant,  a  justice  of 
the  peace  against  the  plaintiff,  he  issued  a  summons  and  copy,  but 
the  copy  was  defective  in  not  containing  the  return  day.  The 
constable  made  oath  before  the  justice  that  he  had  served  a  true 
copy  of  the  summons,  whereupon  the  plaintiff  not  appearing  at  the 
return,  the  defendant  issued  the  warrant  in  form  G  in  the  statute, 
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for  the  plaintiff's  arrest.  On  being  brought  before  the  defendant 
the  plaintiff  refused  to  enter  into  a  recognizance,  though  the 
justice  offered  to  take  his  own  recognizance.  The  justice  there- 
upon by  warrant,  remanded  the  plaintiff  to  the  "  common  gaol  at 
Kingston,"  King's  county,  for  five  days,  from  which  he  was 
discharged  by  a  judge's  order.  An  Act  had  just  been  passed,  not 
known  to  the  defendant,  removing  the  shire  town  from  Kingston, 
and  making  the  common  gaol  of  St.  John  or  Westmoreland  the 
common  gaol  of  Kings.  The  court  held  that  the  justice  was  not 
liable  in  the  absence  of  malice  or  want  of  reasonable  and  probable 
cause,  and  that  the  plaintiff's  imprisonment  was  legal  as  a  remand 
for  safe  custody  under  this  section  of  the  statute.  Birch  v.  Per- 
kins, 2  Pugsley,  327. 

The  commitment,  therefore,  under  s-s.  4  of  this  857th  section, 
need  not  necessarily  be  to  the  common  gaol  of  the  county  for  which 
the  justice  acts.  It  may  be  to  "  such  other  safe  custody  "  as  the 
justice  may  think  fit,  lb. 

858.  The  justice,  having  heard  what  each  party  has  to  say,  and  the  witnesses 
and  evidence  adduced,  shall  consider  the  whole  matter,  and,  unless  otherwise  pro- 
vided, determine  the  same  and  convict  or  make  an  order  against  the  defendant,  or 
dismiss  the  information  or  complaint,  as  the  case  may  be.     R.  S.  C.  c.  178,  s.  52. 

Justices  of  the  peace  have  no  jurisdiction  to  convict  summarily 
at  common  law  in  any  case,  but  in  all  cases  a  direct  legislative 
authority  must  be  shewn  or  the  conviction  will  be  illegal.  Bross  v. 
Huber,  18  Q.  B.  (Ont.)  286.  See  also  Ferguson  v.  Adams,  5  Q.  B. 
(Ont.)  194 ;  R.  v.  Carter,  5  0.  E.  651. 

The  jurisdiction  of  justices  to  hear  and  determine  offences 
summarily  is  entirely  given  by  the  statutes  creating  the  offence. 
Although  owing  to  some  omission  in  the  statute,  summary  jurisdic- 
tion may  not  be  expressly  given,  the  justices  may  still  proceed 
when  it  may  reasonably  be  implied  from  the  rest  of  the  statute, 
that  such  jurisdiction  was  intended  to  be  given  to  them.  CuUen 
V.  Tremble,  h.  R.  7  Q.  B.  416 ;  Johnson  v.  Colam,  L.  K  10  Q.  B. 
544. 

In  summary  proceedings  the  justice  is  substituted  for  a  jury 
and  it  is  sufficient  to  authorize  a  convictioD  that  there  is  such 


.'I 


I'  ! 


176 


MAGISTRATES    MANUAL. 


n 


1 


f  I 


1' 


3  ^ 


evidence  before  the  magistrate  as  might  in  an  action  or  on  an  indict- 
ment be  left  to  a  jury,  and  the  court  will  not,  when  the  conviction 
is  brought  before  it,  examine  further  to  see  whether  the  conclu- 
sion drawn  by  tha  magistrate  be  or  be  not  the  inevitable  conclusion 
from  the  evidence.     R.  v.  Alexander,  17  0.  E.  458. 

The  defendant  who  was  summoned  to  appear  before  the  police 
magistrate  on  April  14th  at  F.,  for  unlawfully  selling  liquor  con- 
trary to  the  "Canada  Temperance  Act,"  instructed  .C.  to  go  to  W. 
where  the  police  magistrate  resided,  to  try  and  arrange  the  matter 
by  paying  such  sums  as  should  be  demanded  by  the  magistrate. 
On  April  13th,  C.  went  to  W.  and  settled  the  case  by  paying  $55, 
and  at  the  same  time  C,  without  authority  and  without  the  paper 
having  been  read  to  him,  signed  in  defendant's  name  as  his  agent 
an  endorsement  on  the  information,  which  s,tated  that  the  informa- 
tion had  been  read  over  to  the  defendant,  who  pleaded  guilty  to  the 
same.  On  April  14th,  the  police  magistrate  at  W.,  without  holding 
any  court  or  calling  any  witnesses  in  support  of  the  charge  and 
without  defendant  being  present,  convicted  him  of  the  offeree 
charged  and  fined  him  $50  and  costs,  drawing  up  a  formal  conv  3- 
tion,  which  was  returned.  Subsequently  he  returned  another 
conviction  for  the  same  offence  reciting  that  the  conviction  was 
made  on  April  14th  at  F.  by  defendant  admitting  the  charge.  The 
court  held  that  under  these  circumstances  there  could  be  no  convic- 
tion and  that  it  must  be  quashed.    R.  v.  Edgar,  17  0.  R.  188. 

850.  If  the  justice  convicts  or  makes  an  order  against  the  defendant  a  minute 
or  memorandum  thereof  shall  then  he  made,  for  which  no  fee  shall  be  paid,  and 
the  conviction  or  order  shall  afterwards  be  drawn  up  by  the  justice  on  parchment 
or  on  paper,  under  his  hand  and  seal,  in  such  one  of  the  forms  of  conviction  or  of 
orders  from  YV  to  AAA  inclusive  in  schedule  one  to  this  Act  as  is  applicable  to 
the  case  or  to  the  like  effect.     B.  S.  C.  c.  178,  s.  53. 

Under  the  R.  S.  C.  c.  1,  s.  7  (44),  wherever  forms  are  prescribed 
slight  deviations  therefrom  not  affecting  the  substance  or  calculated 
to  mislead  shall  not  vitiate  them. 

Where  an  Act  of  Parliament  gives  the  form  of  conviction  foi 
an  offence  prohibited  by  the  Act,  that  form  must  be  followed,  and 
a  warrant  granted  on  a  conviction  drawn  up  in  any  other  form  is 
illegal,  and  the  justice  and  those  acting  under  it  are  trespassers. 
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Dawson  v.  Gill,  1  East,  64 ;  Gos3  v.  Jackson,  3  Esp.  198.  It  is  in 
general  sufficient  if  a  conviction  follows  the  forms  set  out  in  the 
statutes,  for  the  forms  are  intended  as  guides  to  justices,  and  other- 
wise they  would  prove  only  snares  to  entrap  persons.  R.  v.  Shaw, 
23  Q.  B.  (Ont.)  616  ;  Reid  v.  McWliiunie,  27  Q.  B.  (Ont.)  289  ;  ex 
jnirte  Eagles,  2  Hannay,  51 ;  Moor*  v.  Jarron,  9  Q.  B.  (Ont.)  233; 
R.  V.  Strachan,  20  C.  P.  (Ont.)  182 ;  Moflfatt  v.  Barnard,  21  Q.  B. 
(Ont.)  498.     See  Code,  s.  982. 

In  some  cases  however  the  form  must  be  altered  in  order  to  bring 
the  description  of  the  offence  within  the  statute  on  which  it  is 
founded,  for  it  is  a  rule  that  where  a  statute  gives  a  form  of  convic- 
tion, not  fully  describing  the  offence,  the  conviction  nevertheless 
must  fully  describe  it.  In  that  part,  however,  which  awards  the 
penalty,  or  the  like,  the  form  may  be  followed,  even  although  it 
does  not  strictly  comply  with  the  requirements  of  the  Act.  R.  v. 
Johnson,  8  Q.  B,  102. 

Such  alterations  also  as  are  requisite  to  render  the  form  appli- 
cable to  the  special  circumstances  of  the  case  may  be  made,  and 
hideed  in  all  cases  if  the  form  is  sub?'  ntially  pursued  or  if  equi- 
valent language  be  used,  it  is  no  objecLion  that  it  has  not  been  fol- 
lowed verbatim.     Re  Boothroyd,  15  M.  &  W.  1. 

This  section  does  not  render  the  use  of  the  forms  compulsory, 
aud  if  the  conviction  contains  everything  required  by  the  form 
given,  it  will  not  be  vitiated  by  unnecessarily  stating  more  than  is 
required.  Thus,  if  in  addition  to  the  form,  it  set  out  the  infor- 
mation, summons,  appearance  and  names  of  witnesses.  R.  v^^ 
Jeffries,  4  T.  R.  768. 

Any  defect  in  the  manner  of  stating  that  which  is  in  itself 
surplusage,  does  not  vitiate  the  rest  which  is  sound.     lb. 

In  the  use  of  the  forms  of  conviction  given  by  this  Act,  it  must 
be  rv°membered  that  they  are  applicable  to  all  previous  penal 
statutes,  whether  they  contain  particular  forms  of  convictions  or 
orders  or  not,  and  to  all  subsequent  statutes  not  containing  parti- 
cular forms  of  convictions  or  orders.  Ex  parte  Allison,  10  Ex. 
551.  If  by  any  subsequent  statute  a  particular  form  be  prescribed 
as  indispensably  necessary,  such  provision  must  be  strictly  com- 
plied with.     R.  V.  Jeiferies,  4  T.  R.  169. 

C.M.II. — 12 
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Where  there  is  a  discrepancy  between  the  body  of  an  Act  and  a 
form  in  the  schedule,  the  plain  words  of  the  former  should  govern 
and  therefore  a  conviction  under  section  56  of  the  "  Manitoba 
Liquor  License  Act"  1886,  is  good  though  it  does  not  direct  distress 
previous  to  imprisonment,  section  77  which  imposes  the  penalty 
containing  no  reference  to  a  prior  distress.  E.  v.  Grannis,  5 
M.  L.  K,  153.     See  also  E.  v.  Starkey,  7  M.  L.  E.  43. 

The  blanks  in  the  form  of  a  conviction  for  a  penalty  and  costs 
to  be  levied  by  distress,  and  in  default  of  sufficient  distress  by  im- 
prisonment, are  to  be  filled  up  as  follows : — 

1.  The  name  of  the  province  and  territorial  division  within 
which  the  conviction  was  rendered. 

2.  The  date  of  the  conviction,  giving  the  day,  month,  and  year 
in  full,  without  using  figures. 

3.  The  place  where  the  conviction  was  so  rendered,  showing 
also  the  territorial  division  within  which  the  said  place  is  situate. 

4.  The  name,  residence  and  occupation  of  each  of  the  defen- 
dants. If  there  are  two  or  more  offenders  they  cannot  be  described 
as  A.  and  company.    E.  v.  Harrison,  8  T.  E.  508. 

6.    The  numbtir  of  the  justices  convicting. 

6,     The  statement  of  the  offence. 

The  place  for  which  the  justice  acts  must  be  shown,  and  it 
must  be  alleged  that  the  offence  was  committed  within  the  limits 
of  his  jurisdiction,  or  facts  must  be  stated  which  give  jurisdiction 
beyond  those  limits.     See  E.  v.  Young,  5  0.  E.  400. 

But  alleging  the  act  to  be  done  at  a  certain  place  in  the  town- 
ship of  A.  is  sufficient,  if  a  public  statute  shows  that  that  township 
is  within  the  county  for  which  the  justice  is  appointed.  E.  v. 
Shaw,  23  Q.  B.  (Ont.)  616.  See  also  E.  v.  Edwards,  1  East,  278 ; 
E.  v.  Hazell,  13  East,  139 ;  E.  v.  Young,  7  0.  E.  88. 

When  by  special  statute  jurisdiction  is  given  to  justices  of  the 
territorial  division  within  which  an  offender  is  found,  the  offence 
having  been  committed  in  another  territorial  division,  in  addition 
to  setting  out  the  place  where  the  offence  is  committed,  it  is  neces- 
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sary  to  set  out  the  fact  of  bis  having  been  found  at  some  place 
within  the  territorial  division  of  the  convicting  justice.  R"  Peer- 
less, 1  Q.  B.  143. 

An  information  described  the  parties  as  of  the  township  of 
East  Whitby,  and  it  had  "  County  of  Ontario  "  in  the  margin.  It 
alleged  that  they  kept  a  house  of  ill-fame,  but  it  did  not  in  so  many 
words  allege  that  they  did  so  in  the  township  of  East  Whitby  or 
in  the  county  of  Ontario  in  which  the  township  was.  The  evi- 
dence, however,  showed  that  the  house  was  in  East  Whitby,  in 
which  the  justices  had  jurisdiction,  and  this  was  held  sufficient. 
R.  v.  Williams,  87  Q.  B.'  (Ont.)  540. 

A  conviction  stated  the  offence  to  have  been  committed  in  the 
county  of  Norfolk.  The  information  charged  the  offence  as  in  the 
municipality  of  North  Cypress,  in  the  county  of  Norfolk,  in  the 
province  of  Manitoba.  By  statute  it  appeared  that  the  munici- 
pality of  North  Cypress  was  in  the  county  of  Norfolk.  There  was 
no  affidavit  denying  that  the  magistrate  had  jurisdiction,  and  the 
court  held  untenable  an  objection  that  no  offence  within  the 
province  had  been  shown.     Re  Bibby,  G  M.  L.  11.  472. 

A  conviction  for  keeping  a  house  of  ill-fame  must  name  a  place 
at  which  the  offence  was  committed,  and  it  is  not  sufficient  to 
allege  that  the  offence  was  committed  at  the  city  of  Toronto,  with- 
out further  description  of  the  particular  locality,  for  the  defendant 
might  be  keeping  more  than  one  house  in  the  city  at  the  same 
time,  and  the  conviction  should  describe  the  place  in  such  a  way  as 
by  street  and  number,  that  the  particular  house  could  be  easily 
identified.     R.  v.  Cyr.  12  P.  E.  (Ont.)  21. 

The  general  rule  of  law,  respecting  summary  proceedings  before 
justices  of  the  peace,  is  that  jurisdiction  should  be  shewn  on  the 
face  of  the  proceedings,  and  it  matters  not  whether  the  question  of 
jurisdiction  turns  upon  the  territorial  authority  of  the  magistrate 
or  his  power  to  investigate  the  particular  offence.  R.  v.  Walsh,  2 
0.  R.  206.     See  also  ex  parte  Bradlaugh,  L.  R.  3  Q.  B.  D.  509. 

The  conviction  must  shew  that  the  party  convicted  has  brought 
himself  within  the  terms  of  the  law,  in  other  words  it  must  show 
the  offence. 
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If  only  licensed  tavern  keepers  are  liable  to  a  penalty  for  sellin}» 
liquor  without  license,  the  conviction  should  show  that  the  offender 
is  licensed.     McGilvery  v.  Gault,  1  Pugs,  ifc  Bur.  641. 

The  conviction  should  show  that  the  defendant  is  within  the 
description  of  persons  against  whom  the  law  is  directed.  Thus, 
where  a  by-law  provided  that  *'  no  transient  trader  or  other  person 
occupying  a  place  of  business  in  the  town  of  M.  for  a  temporary 
period  less  than  one  year,  and  whose  name  has  not  been  duly 
entered  on  the  assessment  roll  for  the  current  year  shall  offer  goods, 
wares  and  merchandize  for  sale  within  the  limits  of  the  town  of  M. 
without  having  a  license,"  etc.,  it  was  held  that  the  want  of  an 
allegation  in  the  conviction  that  the  defendant  was  a  transient 
trader  whose  name  had  not  been  duly  entered  on  the  assessment 
roll  for  the  current  year  was  fatal.  The  statute  authorized  a  by-law 
regulating  transient  traders  for  "  temporary  periods,"  and  it  was 
held  that  the  words  in  the  by-law  "  less  than  one  year  "  were  but  a 
limitation  of  the  words  "temporary  periods"  used  in  the  statute 
and  the  by-law  was  valid.     E.  v.  Caton,  16  0.  11.  11. 

A  by-law  required  "  all  hay  sold  at  the  market  or  elsewhere 
in  the  town  of  Cornwall,  which  is  required  to  be  weighed  by  the 
vendor  or  purchaser,  to  be  weighed  with  public  weigh  scales."  A 
conviction  under  this  by-law  was  that  defendant  in  contravention 
of  said  by-law,  brought  hay  into  said  town  and  had  same  weighed 
on  scales  other  than  the  public  scales.  The  conviction  was  held 
bad  in  not  stating  that  the  hay  was  sold  at  the  market  or  elsewhere 
in  said  town  and  costs  were  awarded  to  be  paid  by  the  complainant, 
the  weigh-master,  who  had  instituted  the  proceeding  for  his  own 
benefit  after  warning  instead  of  bringing  an  action  in  the  Division 
Court.    K.  V.  Hollister,  8  0.  R.  750. 

The  facts  which  form  the  ground  of  the  forfeiture  should  be 
stated  in  order  that  the  court  may  see  that  the  penalty  has  been 
properly  imposed,  and  the  description  of  the  offence  must  contain 
in  express  terms  every  ingredient  required  by  the  Act  or  law  on 
which  the  conviction  is  founded.  Nadeau  v.  Corporation  de  Ldvis, 
16  Q.  L.  R.  210. 

A  conviction  for  leaving  unclosed  a  gate  on  a  pent  road  con- 
trary to  a  regulation  respecting  gates  on  pent  roads  undex  a  statute 


SUMMARY   COXVICTIOXS. 


181 


making  it  punishable  to  leave  unclosed  any  sf^te,  ordered  by  the 
municipal  council  to  be  placed  in  any  pent  way,  should  show  the 
order  of  the  council  as  to  placing  the  gate,  otherwise  it  will  be 
quashed.     E.  v.  Cameron,  21  N.  S.  R.  882. 

The  description  of  the  offence  must  include  in  express  terras 
every  ingredient  required  by  the  statute  to  constitute  the  offence, 
nothing  being  left  to  intendment,  inference  or  argument.  R.  v. 
Turner,  4  B.  &  Aid.  510 ;  Charles  v.  Greene,  13  Q.  K  216. 

Where  knowledge  is  made  a  material  component  in  the  offence  it 
must  be  distinctly  alleged.  R.  v.  Jukef.  8  T.  R.  536.  Chauey  v. 
Payne,  2  Q.  B.  712. 

Where  written  instruments  form  the  gist  of  the  offence,  the  con- 
viction must  set  them  out,  that  it  may  clearly  appear  that  the 
instrument  is  one  of  the  description  contemplated  by  the  statute. 

When  the  statute  under  which  the  information  is  laid  in  des- 
cribing the  OxTence  contains  the  words  "  maliciouslv,"  "  wilfullv," 
"  knowingly,"  or  words  of  similar  import,  the  defendant  should  be 
stated,  in  the  description  of  the  offence,  to  have  committed  it 
maliciously,  etc.,  as  the  case  may  be.     Paley,  143. 

The  day  on  which  the  act  was  committed  should  be  stated,  but  a 
conviction  for  selling  liquor  without  a  license  on  a  certain  day 
between  the  31st  July  and  the  1st  September,  in  the  same  year,  to 
wit,  on  the  first  day  of  August  is  sufficient,  and  it  is  not  necessary  to 
prove  the  exact  day  of  sale.     R.  v.  Justices,  2  Pugsley,  485. 

So  a  conviction  under  "  The  Canada  Temperance  Act"  alleging 
that  the  offence  was  committed  between  the  30th  June  and  the 
Slst  July,  was  held  a  sufficiently  certain  statement  of  the  time. 
E.  V.  Wallace,  4  0.  E.  127. 

A  conviction  for  keeping  a  house  of  ill-fame  on  the  11th  of 
October,  and  on  other  days  and  times  before  that  day,  was  held  suffi- 
ciently certain  as  to  time,  for  the  only  offence  charged  by  these  words 
was  keeping  and  maintaining  a  bawdy-house,  or  house  of  ill-fame ; 
and  the  fact  that  they  kept  such  a  house  on  the  11th  of  October,  and 
other  days  and  times  before  that,  did  not  constitute  a  distinct  offence 
against  the  parties  upon  each  of  those  days.  E.  v.  Williams,  37 
Q.  B.  (Ont.)  540. 
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An  information  dated  25th  August,  charged  an  illegal  sale  of 
spirituous  liquor  "  within  three  months  last  past."  The  conviction 
dated  the  29th  of  the  same  month,  adjudged  the  defendant  guilty  of 
the  offence  "within  three  months  last  past;"  and  the  conviction 
was  held  bad,  as  it  might  have  included  a  sale  of  liquor  subsequent  to 
the  la}'ing  of  the  information.  Ex  parte  Kennedy,  27  S.  C.  N.  13. 
403. 

A  person  was  convicted  of  being  drunk  on  a  public  street,  con- 
trary to  law,  and  adjudged  to  pay  a  fine  of  $50  and  costs,  or  to  be 
imprisoned  for  six  months  at  hard  labour.  There  was  power  given 
by  by-law  478,  of  the  city  of  Toronto,  to  imprison  an  offender  for 
the  above  offence;  but  in  the  warrant  of  commitment  no  reference 
whatever  was  made  to  the  by-law.  It  was  held  that  as  there  was 
no  common  law  right  to  imprison  any  one  for  being  drunk  on  a 
public  street,  and  the  by-law  not  being  referred  to,  the  conviction 
was  bad.     lie  Livingstone,  6  P.  R.  (Ont.)  17. 

In  Ontario  under  the  55  V.  c.  42,  s.  427,  a  conviction  under  a 
by-law  need  not  set  out  the  information,  appearance  or  non- 
appearance of  the  defendant,  or  the  evidence  or  by-law  under  which 
the  conviction  is  made,  but  such  conviction  may  be  in  the  form 
given  in  such  section.  It  seems,  however,  that  the  conviction 
should  show  by  what  municipality  the  by-law  was  passed.  E.  v. 
Osier,  32  Q.  B.'  (Ont.)  324. 

Where  a  form  of  conviction  is  not  sanctioned  by  any  statute,  it 
must  be  legal  according  to  the  principles  of  the  common  law,  and  a 
conviction  which  did  not  express  that  the  party  had  been  summoned, 
nor  that  he  appeared, nor  that  the  evidence  was  given  in  his  presence, 
cannot  be  supported.  Moore  v.  Jarron,  9  Q.  B.  (Ont.)  233.  But 
where  the  general  form  of  conviction  prescribed  by  this  section  is 
used,  it  is  clearly  not  necessary  to  shew  that  the  defendant  was 
summoned  or  heard  or  any  evidence  given.  R.  v.  Caister,  30  Q.  3. 
(Ont.)  247. 

The  charge  in  a  conviction  must  be  certain,  and  so  stated  as  to 
be  pleadable  in  the  event  of  a  second  prosecution  for  the  same 
offence.     R.  v.  Hoggard,  30  Q.  B.  (Ont.)  152. 

A  magistrate,  in  order  to  have  a  good  justification  under  a  con- 
viction and  warrant,  must  give  in  evidence  a  conviction  not  illegal 
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on  tlie  face  of  it,  and  a  warrant  of  distress  supported  by  that  con- 
viction, and  not  on  the  face  of  it,  an  illegal  warrant.  Eastman  v. 
Reid,  6Q.  B.  (Ont.)611. 

In  describing  the  offence  in  convictions,  it  is  not  sufficient  to 
state  as  the  offence  that  which  is  only  the  legal  result  of  certain 
facta,  but  the  facts  themselves  must  bo  specified,  for  instance,  a 
conviction  that  the  defendant  used  blasphemous  language  is  not 
good,  the  exact  words  used  should  be  set  out  in  the  conviction. 
He  Donelly,  20  C.  P.  (Ont.)  105. 

A  conviction  which  declares  that  the  accused  has  been  found 
guilty  and  at  the  same  time  acquits  him  is  contradictory  and  illegal, 
and  will  be  annulled  on  writ  of  certiorari.  Cardinal  v.  City  of 
Montreal,  6  Mont.  S.  C.  210. 

Where  a  man  is  convicted  on  a  statute  or  by-law  creating  an 
alternative  offence  and  the  same  penalty  is  imposed  in  either  case,, 
the  information  and  conviction  must  state  which  offence  is  intended 
to  be  charged.  Thus  where  a  by-lovv  provided  that  "  no  smoke  or 
steam  shall  be  emitted  from  the  engine  so  as  to  constitute  any 
reasonable  ground  of  complaint  to  the  passengers  or  the  public  "  and 
an  infoimation  and  conviction  stated  that  the  defendant  permitted 
smoke  to  escape  contrary  to  the  by-law,  without  showing  whether 
this  afforded  ground  of  complaint  to  the  passengers  or  to  the  public, 
the  conviction  was  quashed.  Cotterill  v.  Lempriere,  24  Q.  B.  D. 
034. 

A  conviction  must  not  be  in  the  alternative.  R.  v.  Craig,  21 
Q.  B.  (Ont.)  552.  A  conviction  adjudging  the  defendant  to  be  im- 
prisoned for  twenty-five  days,  or  payment  of  $5  and  costs  in  the 
alternative  is  bad.  R.  v.  Saddler,  2  Chit.  519 ;  E.  v.  Wortman, 
4  Allen,  73 ;  E.  v.  Pain,  7  D.  &  R.  678. 

A  conviction  under  the  R.  S.  C.  c.  168,  s.  59,  Code,  s.  511,  alleged 
in  the  very  words  of  the  statute  that  the  defendant  unlawfully  and 
maliciously  committed  damage,  injury  and  spoil  to  and  upon  the 
real  and  personal  property  of  the  Long  Point  Company.  The  court 
held  that  this  was  not  sufficient  without  its  being  alleged  what 
the  particular  act  was  which  was  done  by  the  defendant  which  con- 
stituted such  damage,  etc.,  and  what  the  particular  nature  and 
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quality  of  the  property,  real  and  personal,  was  in  and  upon  wliich 
such  damage  was  committed.     R.  v.  Spain,  18  0.  B.  365. 

In  framing  a  conviction  where  it  is  immaterial  by  what  means 
the- act  jjrohibited  has  been  effected,  it  is  in  general  sufficient  to 
follow  the  words  of  the  statute  where  it  gives  a  particular  descrip- 
tion of  the  offence.  But  there  are  exceptions  to  this  rule.  Thus 
under  the  li.  S.  C.  c.  157,  s.  8,  Code,  s.  207,  respecting  Vagrants,  a 
conviction  of  a  common  prostitute  in  the  very  words  of  the  statute 
was  bolden  insufficient,  and  that  it  should  also  shew  a  request  made 
on  the  woman  to  give  a  satisfactory  account  of  herself.  R.  v.  Le- 
vecque,  30  Q.  B.  (Ont.)  509.  And  where  an  Act,  describing  the 
oiTence,  makes  use  of  general  terms  which  embrace  a  variety  of  cir- 
cumstances, it  is  not  enough  to  follow  the  words  of  the  statute,  but 
it  is  necessary  to  state  what  particular  fact  prohibited  has  been 
committed  or  the  circumstances  under  which  the  act  is  an  oft'euce- 
Re  Donelly,  20  G.  P.  (Ont.)  167;  R.  v.  Scott,  4  B.  &  S.  3G8. 
When  circumstances  explanatory  of  the  words  of  the  statute  are 
necessary  to  be  shewn  in  order  to  bring  the  case  within  the  statute, 
such  circumstances  must  bt  plainly  and  distinctly  averred.  R.  v. 
Wield,  6  East,  417  ;  Fletcher  v.  Calthrop,  6  Q.  B.  880.  See  also 
E.  v.  Pearham,  5  H.  .^  N.  80. 

One  of  several  persons  in  partnership  may  be  convicted  of  f.ii 
offence  committed  by  the  firm,  for  all  wrongs  are  several  as  well  as 
joint.  Mullins  v.  Bellamere,  7  L.  C.  J.  228.  For  a  statutory  illus- 
tration of  this  principle,  see  Code,  s.  879,  as  to  frauds  by  millers, 
factors,  warehousemen,  etc. 

At  common  law  a  conviction  cannot  be  amended.  R.  v.  Jukes, 
8  T.  R.  625.  The  magistrate,  however,  before  he  returns  it  to  the 
sessions  or  upon  a  certiorari  may  draw  it  up  in  a  more  formal 
manner  than  h^  had  at  first  drawn  it.  Chaney  v.  Piiyue,  1  Q.  B. 
712 ;  Charter  v.  Greame,  13  Q.  B.  21G. 

If  the  commitment  be  bad  upon  the  face  of  it,  the  party  may 
apply  for  a  habeas  corpus,  and  thereupon  be  discharged.  But  a 
good  commitment  may  be  substituted  for  a  bad  one,  on  the  return 
to  the  writ.  R.  v.  Smith,  3  H.  &  x\.  227.  But  if,  instead  of  con- 
victing the  defendant,  the  justice  refuse  to  convict  him  and  dismiss 
the  case,  there  is  no  mode  of  reviewing  his  decision,  the  court  will 
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neither  grant  a  viandamus  requiring  the  magistrate  to  rehear  the 
case  nor  award  a  certiorari  to  bring  up  the  proceedings.  Ex  parte 
B.  &  F.  P.  I.  Co.,  7  Dowl.  614. 

It  may  be  observed  that  although  a  conviction  may  be  drawn 
up  in  rpfular  form,  at  any  time  before  it  is  returned  to  sessions, 
an  order  or  warrant  of  commitment  cannot.  E.  v.  Barker,  1  East, 
186 ;  R.  V.  Cheshire,  5  B.  &  Ad.  439 ;  Hutchinson  v.  Lowndes,  4 
B.  &c  Ad.  lis.  Although  a  magistrate  m;iy  dra\.'  up  a  conviction 
in  a  more  formal  manner  than  was  done  in  the  first  instance,  and 
may  return  the  amended  form,  as  his  conviction,  to  the  sessions  or 
the  Court  of  Queen's  Bench  upon  a  certiorari,  or  probably  he  may 
return  an  amended  conviction  to  the  sessions  even  after  having 
returned  an  erroneous  one.  Selwood  v.  Mount,  9  C.  Ot  P.  75,  yet  he 
cannot  do  this  after  the  first  conviction  has  been  quashed,  either 
upon  appeal  or  by  the  Court  of  Queen's  Bench,  or  after  the  defend- 
ant has  been  discharged  by  the  Court  of  Queen's  Bench,  by  reason 
of  a  bad  conviction  being  recited  in  the  warrant  of  commitment. 
Chaney  v.  Payne,  10  L.  J.  M.  C.  114. 

After  a  first  conviction  has  been  returned  to  the  sessions  and 
filed,  the  justices  may,  if  they  think  it  defective,  make  out  and  file 
a  second.     Wilson  v.  Graybiel,  5  Q.  B.  (Ont.)  227. 

A  conviction  for  two  several  and  distinct  oft'ences,  but  imposing 
one  penalty  only,  is  bad  where  it  does  not  appear  for  which  oft'ence 
the  penalty  is  inflicted.     E.  v.  Gravelle,  10  0.  R.  735. 

A  conviction  for  two  offences  is  bad.  Thus  a  conviction  "  for 
creating  a  disturbance  and  .  iing  in  a  disorderly  manner  by  fight- 
ing on  the  street,  ard  breaking  the  peace  contrary  to  the  by-law 
and  statute  in  that  behalf,"  is  defective.  So  if  it  impose  imprison- 
ment with  hard  labour  in  default  of  payment,  it  being  uncertain 
whether  it  is  made  under  the  statute  or  by-law,  and  if  the  latter, 
hard  labour  beinj^  unauthorized.  E.  v.  Washington,  46  Q.  B.  (Ont.) 
221.  And  where  a  defendant  was  convicted  before  a  magistrate  for 
that  he  "  did  in  or  about  the  month  of  June,  1880,  on  various  occas- 
sions,"  commit  the  offence  charged  in  the  information,  and  a  fine 
was  inflicted  "  for  his  said  offence,"  the  conviction  was  held  bad  as 
showing  the  commission  of  more  than  one  offence.  E.  v.  Clennan, 
8  P.  R.  (Ont.)  418. 
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The  845th  section  of  the  statute,  in  limiting  the  information  or 
complaint,  to  one  offence  or  matter  of  complaint,  also  limits  the 
conviction  to  one  offence,  save  where  the  contrary  is  provided  by 
a  subsequent  statute.  In  all  cases  then,  the  wording  of  the  statute 
creating  the  offence  is  to  be  carefully  considered,  m  order  to  deter- 
mine whether  distinct  penalties  are  incurred  for  each  of  the  several 
acts  charged,  or  whether  they  form  but  one  aggregate  offence,  and 
require  but  one  penalty.  See  Collins  v.  Hopwood,  15  M.  &  W.  459. 
But  of  late  years  the  distinction  formerly  recognized  as  existing 
between  joint  and  several  offences  has  been  done  away  with,  and 
the  courts  treat  all  persons  committing  an  offence  together,  as 
liable  each  to  the  full  penalty  imposed  by  the  statute  on  the  person 
committing  such  offence,  so  that  in  all  such  cases  it  is  the  better 
plan  to  have  an  information  and  summary  case  for  each  person 
charged.    Mayhew  v.  Wordley,  14  C.  B.  N.  S.  550 ;  Kerr's  Acts,  197. 

The  omission  of  the  words  "  for  his  said  offence  "  from  the  part 
of  the  conviction  adjudging  the  penalty  for  selling  liquor  contrary 
to  the  "Canada  Temperance  kct"  does  not  render  the  conviction 
invalid  though  they  are  in  the  form  W.  At  most  the  omission 
is  a  defect  of  form  and  the  conviction  may  be  amended  under 
ss.  117  and  118  of  the  Act.     Ex imrie  Laughey,  28  S.  C.  N.  B.  6oG. 

The  name  of  the  informant  or  complainant  must  in  some  form 
or  other  appear  on  the  face  of  the  conviction.  Re  Hennesy,  8 
U.  C.  L.  J.  299.  The  costs  are  generally  directed  to  be  paid  to  him 
byname. 

The  offence  of  which  the  defendant  is  convicted  must  be  stated 
with  certainty,  otherwise  the  conviction  will  be  quashed.  East- 
man V.  Reid,  6  Q.  B.  (Ont.)  611. 

To  sustain  a  conviction,  the  evidence  must  be  reasonably  suffi- 
cient to  show  that  the  offence  existed,  and  was  committed  at  the 
time  of  the  information,  and  the  facts  necessary  to  support  the 
charge  must  be  stated  expressly  and  not  left  to  be  gathered  from 
inference  or  intendment.  Therefore  where  a  conviction,  under  "  The 
Canada  Temperance  Act,"  made  on  the  4th  of  August,  stated  that 
the  defendant  had  sold  spirituous  liquors  "  within  three  months 
now  last  past,"  referring  to  the  date  of  the  conviction,  and  the  evi- 
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dence  of  one  witness  proved  a  sale  in  May  previous  to  the 
information  which  was  laid  on  the  25th  July,  and  another  witness 
proved  a  sale  "since  the  22nd  June,"  which  sale  might  have  been 
after  the  date  of  the  information,  the  conviction  was  held  to  be 
uncertain  as  it  was  consistent  with  the  evidence  that  the  magis- 
trate might  have  convicted,  on  the  testimony  of  the  witness  who 
proved  a  sale  "  since  the  22nd  June,"  which  sale  might  have  been 
after  the  date  of  the  information.     E.  v.  Blair,  24  S.  C.  N.  B.  72-4. 

Before  conviction  the  justice  should  have  reasonable  evidence. 
In  a  prosecution  under  "  The  Canada  Temperance  Act,"  the 
defendant  swore  that  he  did  not  sell  any  intoxicating  liquor  on  the 
(lay  charged.  The  recipient  of  some  liquor  sold  on  that  day  narc-^d 
it  in  his  evidence  for  the  defence,  but  there  was  no  evidence  that  it 
was  intoxicating  drink,  the  evidence  for  the  crown  only  showing 
that  it  resembled  intoxicating  liquor,  and  it  was  held  that  there  was 
no  reasonable  evidence  on  which  to  found  a  conviction  for  selling 
intoxicating  liquor.     E.  v.  Bennett,  1  0.  R.  445. 

In  the  adjudication  the  justice  should  measure  the  penalty  he 
intlicts  by  his  authority  under  the  statute  inflicting  the  penalty 
for  the  offence  of  which  he  convicts  the  defendant.  If  the  penalty 
is  a  sum  certain,  the  defendant  should  be  adjudged  to  forfeit  and 
pay  that  sum  certain.     Ex  parte  Wilson,  1  Pugs.  &  Bur.  274. 

If,  on  the  other  hand,  the  statute  in  such  case  gives  the  justice 
the  power  of  inflicting  a  penalty,  of  not  more,  for  instance,  than 
ten  dollars  and  not  less  than  one  dollar,  the  justice,  if  he  convicts, 
should  impose  a  penalty  of  either  of  these  sums,  or  of  any  sum 
between  them.  But  if  he  imposes  a  penalty  either  greater  than 
the  higher  or  less  than  the  lower  limit,  the  conviction  is  bad. 
R.  V.  Patchett,  5  East,  341.  See  also  Brophy  v.  Ward,  32  L.  J. 
Q.  B.  292.  • 

Whatever  is  provided  as  the  punishment  by  the  statute  must 
appear  in  the  conviction.  Thus  if  on  non-payment  of  the  penalty, 
imprisonment  at  hard  labour  is  imposed  by  the  statute,  the  convic- 
tion must  direct  such  or  it  will  be  bad.  R.  v.  McKenzie,  23  N.  S. 
R.  6-20.  So  the  imposition  of  a  larger  penalty  than  authorized 
by  the  statute  is  illegal.     R.  v.  Porter,  20  N.  S.  R.  352. 
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But  a  conviction  cannot  be  quashed  on  the  ground  that  the 
punishment  imposed  is  less  than  that  assigned  by  law  to  the 
offence.     Code,  s.  890  (6). 

Where  the  statute  on  which  the  conviction  is  made  onlj' 
authorizes  imprisonment  on  default  of  payment  of  the  fine,  the 
conviction  will  be  invalid  if  it  awards  a  distress  on  non-payment 
and  in  default  of  sufficient  distress,  imprisonment.  The  specific 
punishment  for  non-payment  of  the  penalty  being  imprisonment, 
the  award  of  distress  is  in  excess  of  that  which  might  have  been 
lawfully  imposed,  and  sections  889  and  890  of  this  Act  do  not  cure 
the  defect.     E.  v.  Lynch,  12  0.  R.  372. 

In  such  a  case  as  the  above,  the  form  WW  should  be  used  in- 
stead of  the  form  VV.  Under  "  The  Public  Works  Act,"  R.  S.  C. 
c.  36,  s.  30,  all  pecuniary  penalties  imposed  by  the  Act  shall  be 
recoverable  with  costs  before  any  justice  of  the  peace  for  the  dis- 
trict in  which  the  offence  was  committed,  and  in  default  of 
payment  of  the  penalty  and  sufiticient  distress  the  party  may  be 
imprisoned  for  such  term  as  the  justice  directs,  not  exceeding  thirty 
days.  There  is  a  similar  provision  in  the  Act  respecting  the 
Department  of  Railways  and  Canals,  R.  S.  C.  c.  37,  s.  20,  in  respect 
to  penalties  imposed  by  the  latter  Act.  Convictions  under  these 
Acts  should,  therefore,  be  in  the  form  W^W. 

The  minute  of  adjudication  required  to  be  drawn  up  by  this 
section  is  in  order  that  the  adjudication  and  conviction  should  cor- 
respond, and  when  the  Act  or  law  in  that  behalf  gives  no  mode  of 
raising  or  levying  the  penalty  the  procedure  must,  under  the  872nd 
section  of  the  Code  be  by  warrant  of  distress,  and  in  default  of 
Butficient  distress,  imprisonment.  In  a  case  under  the  "  Canada 
Temperance  Act,"  which  provides  no  means  of  enforcing  payment  of 
the  penalty  for  the  first  offence,  the  adjudication  found  the  defend- 
ant guilty  of  keeping  intoxicating  liquors  contrary  to  the  provisions 
of  the  second  part  of  the  Act,  and  that  a  fine  of  fifty  dollars  should 
be  paid,  and  in  default  the  defendant  be  imprisoned  in  the  common 
gaol  for  thirty  days,  and  the  conviction  following  the  adjudication 
directed  distress  in  the  event  of  non-payment  of  the  penalty,  and 
in  default  of  sufficient  distress,  imprisonment,  the  court  held  that 
the  conviction  could  not  be  supported,  but  that  the  magistrate 
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might  have  amended  the  adjudication  in  the  presence  of  the 
defendant.  It  appearing,  however,  that  the  oifence  was  one 
against  the  provisions  of  the  Act,  and  was  within  the  jurisdiction 
of  the  magistrate,  and  that  there  was  evidence  to  prove  it,  and  that 
no  greater  penalty  was  imposed  than  authorized  by  the  Act,  the 
court  under  the  117th  and  118th  sections  of  the  Canada  Temper- 
ance Act,  amended  the  minutes  of  conviction  by  striking  out  the 
award  of  imprisonment  in  default  of  payment  of  the  penalty,  and 
by  inserting  an  award  of  distress  on  non-payment,  and  on  default 
of  suflficient  distress,  imprisonment.     E.  v.  Brady,  12  0.  R.  358. 

There  is  no  form  given  in  the  Act  for  such  minute  or  memo- 
randum, but  the  entire  adjudication  both  as  to  fine,  costs  and  mode  of 
enforcing  payment  thereof  must  take  place  while  the  justice  is 
sitting  in  court  on  the  case,  and  the  minute  of  conviction  made 
under  this  section,  should  state  the  adjudication  of  the  justice, 
both  as  to  the  amount  of  fine  and  the  mode  of  enforcing  it, 
whether  by  distress  or  imprisonment,  so  as  to  be  a  complete  judg- 
ment in  substance.  E.  v.  Perley,  25  S.  C.  N.  B.  43.  It  will  not  do 
for  the  justice,  while  sitting,  to  fix  the  penalty  only,  and  after 
delivery  of  judgment  and  departure  from  the  court  in  the  absence 
of  the  defendant,  to  direct  distress,  imprisonment,  etc.  Immediately 
after  conviction  the  defendant  has  a  right  to  the  minute  of  adjudi- 
cation. The  statute  requires  that  it  shall  then  be  made.  A 
record  should  be  kept  of  this  and  signed  by  the  justice.  If  the 
conviction  is  for  a  penalty,  the  adjudication  may  be  thus  stated  : 
"Convicted  to  pay  penalty,  $5;  damage  (or  value),  $1;  and 
costs,  $3 ;  forthwith  (or  on  or  before  the  instant),  to  be 

recovered  by  distress,  and  in  default,  one  month's  imprisonment 
at  hard  labour  unless  sooner  paid  with  costs  of  distress  and  con- 
veyance to  gaol."  Although  the  conviction  itself  may  afterwards 
be  drawn  up,  the  minute  or  memorandum  with  full  particulars 
must  be  drawn  up  and  signed  before  the  justice  leaves  the  bench. 

In  ex  parte  Melanson,  28  S.  C.  N.  B.  660,  the  court  followed 
the  foregoing  case  in  holding  that  a  conviction  which  directed 
imprisonment  in  default  of  payment  of  fine  and  costs  was  bad 
because  it  varied  from  the  minute  of  conviction  which  adjudged  the 
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defendant  to  pay  a  fine  and  costs  forthwith,  without  saying  anything 
about  imprisonment. 

A  minute  of  a  conviction  for  selling  liquor  without  a  license,  in 
contravention  of  s.  70  of  the  E.  S.  0.  c.  194,  stated  that  in  default 
of  payment  of  the  fine  and  costs  imposed,  the  same  was  to  be  levied 
by  distress,  and,  in  default  of  distress,  imprisonment  for  three 
months.  The  section  on  which  the  conviction  took  place  did  not 
authorize  distress  but  only  imprisonment  on  default  in  payment, 
and  the  court  held  that  the  fact  of  the  minute  directing  distress  did 
not  prevent  the  justice  from  drawing  up  and  returning  in  answer 
to  a  certiorari  a  conviction  omitting  the  provision  as  to  distress. 
This  being  done,  the  amended  conviction  was  held  good  under 
s.  105  of  the  R  S.  0.  c.  194.  E.  v.  Hartley,  20  0.  R.  481.  See 
also  E.  v.,  Richardson,  20  0.  E.  514.  E.  v.  Southwick,  21  0.  E. 
670. 

Where  the  adjudication  and  minute  of  conviction  for  selling 
liquor  contrary  to  "  The  Canada  Temperance  Act "  did  not  award 
distress  but  provided  for  imprisonment  only  in  default  of  payment 
of  fine  and  costs,  and  the  conviction  awarded  distress  in  default  of 
payment,  and,  in  the  absence  of  sufficient  distress,  imprisonment, 
the  conviction  was  quashed.  R.  v.  Higgins,  18  0.  E.  148 ;  see 
also  E.  V.  Brady,  12  0.  E.  358-360.  But  in  E.  v.  Hartley,  20  0,  R. 
481,  the  court  came  to  the  conclusion  that  the  two  cases  of  E.  v. 
Higgins  and  E.  v.  Brady,  sujtra,  should  not  be  followed  so  far  as 
they  were  in  conflict  with  E.  v.  Hartley.  In  E.  v.  Bradj',  the  con- 
viction contained  a  provision  which  was  not  in  the  adjudication, 
while  in  E.  v.  Hartley  the  adjudication  contained  a  provision  which 
was  not  in  the  conviction.  And  that  which  was  in  the  adjudica- 
tion and  not  in  the  conviction  was  something  which  the  magistrate 
had  no  power  to  deal  with  and  was  an  act  beyond  their  jurisdiction 
and  should  not  have  been  dealt  with.  Where,  however,  the  magis- 
trate has  exercised  his  judgment  or  discretion,  and  has  nominated 
the  fine  and  fixed  the  term  of  imprisonment,  both  being  within  his 
discretion,  it  would  seem  that  the  formal  conviction  must  follow 
Mb  adjudication,  because  it  must  be  in  accordance  with  the  fact, 
:.  u  the  fact  is  as  shown  by  the  minute  of  conviction.  In  such 
in  order  to  vary  the  fine  or  imprisonment,  it  would  be  neces- 
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sary  to  have  a  new  adjudication,  which  could  only  be  changed  by 
the  magistrate  in  the  presence  of  the  defendant,  such  change  being 
in  elfeft  a  new  judgment.  See  R.  v.  Hartley,  20  0.  R.  485,  per 
Rose,  J.     See  also  R.  v.  Menary,  19  0.  R.  091. 

Where  the  adjudication  did  not  provide  for  distress  but  directed 
imprisonment  in  default  of  payment  of  the  fine  and  costs,  it  was 
held  that  a  conviction  could  not  be  made  directing  distress  and  on 
default  imprisonment,  and  that  a  conviction  which  did  not  follow 
the  adjudication  was  invalid.     R.  v.  Cantillon,  19  0.  R.  197. 

The  minute  of  conviction  under  this  section  need  not  state  the 
amount  of  the  costs  where  costs  are  awarded.  Unless  the  defendant 
requires  it  for  the  purpose  of  payment,  it  is  sufficient  that  the 
amount  is  stated  in  the  conviction.  Ex  parte  Porter,  2S  S.  C. 
N.  B.  587. 

The  conviction  must  adjudge  a  forfeiture  of  the  penalty.  See 
R.  V.  Newton,  11  P.  R.  (Ont.)  98. 

A  conviction  for  keeping  a  house  of  ill-fame  is  defective  if  it 
does  not  contain  an  adjudication  of  forfeiture  of  the  fine  imposed, 
and  it  is  not  sufficient  to  adjudge  the  payment  of  a  sum  of  money 
without  adjudging  a  forfeiture  thereof.  R.  v.  Cyr,  12  P.  R.  (Out.) 
24. 

It  would  seem  that  a  conviction  by  a  justice,  may  be  quashed 
unless  it  is  sealed.  Haacke  v.  Adamson,  14  C.  P.  (Ont.)  201 ; 
McDonald  v.  Stuckey,  31  Q.  B.  (Ont.)  577 ;  Bond  v.  Conmee,  16 
A.R.  398;  15  0.  R.  716. 

All  exceptions  contained  in  the  enacting  clause  of  a  statute 
should  be  negatived  in  the  conviction.  For  instance,  if  a  statute 
imposes  a  penalty  for  selling  liquor  without  license  except  upon  a 
requisition  for  medicinal  purposes,  the  absence  of  such  rjquisition 
should  be  shewn.    R.  v.  White,  21  C.  P.  (Ont.)  354. 

This  rule,  however,  applies  only  where  the  exception  is  con- 
tained in  the  same  section  of  the  statute  as  that  constituting  the 
offeuce,  and  where  the  exception  is  in  a  different  subsequent  sec- 
tiou  it  need  not  be  negatived  in  the  conviction.  R.  v.  Breen,  36 
Q.  B.  (Ont.)  84,  even  where  the  exception  in  such  subsequent  sec- 
tion is  incorporated  by  reference  with  the  enacting  clause,  for  the 
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reference  must  be  in  the  enacting  clause  itself  and  not  to  it.  See 
also  R.  V.  Strachan,  20  C.  P.  (Ont.)  182. 

Where  the  exception  is  not  in  the  enacting  clause  it  needJnot  be 
negatived.  A  by-law  declared  that  "  no  person  shall  in  any  of  the 
streets,  or  in  the  market-place  of  the  city  of  London,  blow  any 
horn,  ring  any  bell,  beat  any  drum,  play  any  flute,  pipe  or  other 
musical  instrument,  or  shout  or  make  or  assist  in  making  any 
unusual  noise  or  noise  calculated  to  disturb  the  inhabitants  of  the 
said  city,  provided  always  that  nothing  herein  contained  shall 
prevent  the  playing  of  musical  instruments,  by  any  military  band 
of  Her  Majesty's  regular  army,  or  of  any  militia  corps  lawfully 
organized  under  the  laws  of  Canada."  On  application  to  quash  a 
conviction  for  beating  a  drum,  it  was  held  not  necessary  that 
either  the  conviction  or  commitment  should  shew  that  the  defend- 
ant did  not  come  within  the  exception  in  the  proviso.  R.  v.  Nunn, 
10  P.  R.  (Ont.)  395. 

The  rule  is  that  all  circumstances  of  exemption  or  modification, 
whether  applying  to  the  offence  or  to  the  person,  that  are  either 
originally  introduced  into  or  incorporated  by  reference  with  the 
enacting  elause,  must  be  distinctly  enumerated  and  negatived. 
Therefore,  where  a  statute  declared  certain  Acts  committed  by  "any 
person  not  legally,  empowered  .  .  .  without  the 

owner's  permission  "  to  be  unlawful,  a  conviction  not  negativing 
the  power  and  permission  was  held  bad.  R.  v.  Morgan,  5  M. 
L.  R.  63. 

And  these  rules  are  not  of  the  same  importance  as  formerly, 
for  the  conviction  cannot  be  quashed  for  non-observance  of  them. 
See  Code,  s.  890. 

This  859th  section  of  the  Act  relates  to  orders  generally,  and  is 
not  confined  to  orders  for  the  payment  of  money  and  those  of  a  like 
kind.     See  Morant  v.  Taylor,  L.  R.  1  Ex.  D.  188. 

It  is  not  necessary  that  an  order  of  justices  should  be  sealed 
with  wax ;  an  impression  made  in  ink  with  a  wooden  block,  in  the 
usual  place  of  a  seal  if.  sufficient,  when  the  document  purports  to 
be  given  under  the  hands  and  seals  of  the  justices,  and  is  in  fact 
signed  and  delivered  by  them.     E.  v.  St.  Paul,  7  Q.  B.  232. 
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Justices  may  supersede  their  own  order  when  improvidently 
made.  K.  v.  Norfolk,  1  D.  &  R.  69.  If  two  orders  are  made  by 
mistake  at  the  sitting  of  magistrates,  it  is  competent  to  them  to 
declare  at  the  time  which  is  the  right  one.  Wilkins  v.  Hemsworth, 
7  A.  &  E.  807. 

No  order  can  be  made  in  the  absence  of  the  jjarty  whose  inter- 
ests are  affected  by  it.    R.  v.  Totness,  14  L.  J.  M.  C.  148. 

An  order  may  be  good  in  part  and  void  for  the  residue.  R.  v. 
Fox,  6  T.  R.  148.  An  order  of  justices  bad  in  part  may  be  en- 
forced as  to  the  good  part,  provided  that  on  the  face  of  the  order 
the  two  parts  are  clearly  separable,  and  it  is  not  necessary  in  such 
case  to  quash  the  bad  part  of  the  order  before  enforcing  the  residue. 
R.  V.  Green,  20  L.  J.  M.  C.  168. 

The  signature  is  an  essential  part  of  the  order,  and  the  order 
cannot  be  considered  as  made  until  it  is  reduced  into  writing  and 
signed  by  the  justice.     R.  v.  Flintshire,  10  Jur.  476. 

It  must  expressly  appear  on  the  face  of  the  order  that  the  jus- 
tices had  jurisdiction  to  make  it,  and  the  facts  raising  such  juris- 
diction should  be  shown  or  it  will  be  bad.  R.  v.  Treasurer  Co. 
Kent,  16  Cox,  583  ;  R.  v.  Hulcott.  6  T.  R.  587.  But  the  court  will 
make  every  reasonable  intendment  in  favour  of  an  order  of  jus- 
tices.    R.  V.  Aire,  2  T.  R.  666. 

•  Justices  out  of  sessions  are  in  many  cases  required  to  make 
orders  in  matters  not  criminal,  but  this  jurisdiction  must  be  given 
either  by  the  express  words  of  some  statute,  or  by  necessary  im- 
plication from  them.  An  order  of  justices  consists  of  three  parts ;, 
the  first  recites  the  facts  which,  according  to  the  statute  on  which, 
the  order  is  framed,  give  the  justice  jurisdiction  to  make  it ;  the- 
second  states  the  appearance,  hearing  and  finding ;  and  the  last, 
the  adjudication  and  order.  Great  care  must  be  taken  with  the 
part  of  the  order  reciting  the  facts  which  give  the  jurisdiction,  for 
it  is  essential  that  the  order  show  upon  the  face  of  it  that  the  jus- 
tices had  jurisdiction  to  make  it,  otherwise  it  will  be  bad.  R.  v. 
Spackman,  2  Q.  B.  301 ;  or  if  in  fact  the  justices  had  not  jurisdic- 
tion, although  it  be  represented  on  the  face  of  the  order  that  they 
had — the  order  may  be  impugned  upon  affidavit  and  quashed, 
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although  it  appear  good  on  the  face  of  it.  R.  v.  Bolton,  1  Q.  B.  66. 
An  order  may  be  good  in  part  and  bad  in  the  rest.  E.  v.  Over,  14 
Q.  B.  425.  It  must  appear  also  that  the  person  upon  whom  the 
order  was  made,  either  was  present  at  the  hearing,  or  was  sum- 
moned in  order  to  show  that  he  had  an  opportunity  of  resisting  the 
order  if  he  objected  to  it,  unless  indeed  the  order  be  intended  by 
the  statute  to  be  ex  parte,  and  be  made  upon  the  application  of  the 
party  to  whom  it  is  to  be  directed. 

In  the  last  part  the  only  care  requisite  is,  that  the  natter  of 
complaint  be  adjudged  to  be  true.  R.  v.  Williams,  21  L.  J.  M.  C. 
150;  and  that  the  order  be  strictly  such  as  is  warranted  by  the 
statute.  "Where  an  order  of  a  justice  or  justices  legally  made, 
requires  a  person  to  do  any  certain  act,  and,  upon  being  personally 
served  with  the  order  and  required  to  do  the  act,  he  refuse  or  neglect 
to  do  it,  this  is  a  misdemeanour  at  common  law,  punishable  upon  in- 
•dictment  by  fine  or  imprisonment  or  both.  R.  v.  Bi  Iwell,  17  L.  J. 
M.  C.  99  ;  R.  v.  Ferrall,  20  L.  J.  M.  C.  39  ;  R.  v.  Walker,  L.  R.  10 
Q.  B.  855. 

A  person  who  has  been  fined  for  disobedience  to  an  order  for 
the  vaccination  of  his  child  cannot,  though  he  is  guilty  of  a  con- 
tinuing offence  from  day  to  day,  be  again  fined  for  disobedience  to 
the  same  order.  R.  v.  Justices,  Portsmouth,  L.  R.  1  Q.  B.  491 
(1892). 

A  defendant  who  has  been  convicted  is  not  entitled  of  right  to 
a  copy  of  the  conviction,  to  enable  him  to  appeal  against  it.  R.  v. 
Huntingdon,  5  D.  &  R.  688.  He  is,  however,  under  this  859th 
section,  entitled  to  a  minute,  or  memorandum  of  the  conviction, 
without  any  fee,  and  if  he  wants  the  copy  of  conviction  for  purposes 
of  defence  in  any  action,  a  justice  who  refuses  it  may  have  to  pay  the 
costs  of  a  certiorari  to  obtain  it.  R.  v.  Huntingdon,  supra.  A 
copy  given  to  the  defendant  will  not  be  binding,  since  the  justices 
may  draw  it  up  in  an  amended  form  any  time  before  a  return  to  a 
certiorari,  though  after  a  commitment  or  distress,  and  after  return 
to  the  sessions.  R.  v.  Richards,  5  Q.  B.  926 ;  R.  v.  Johnson,  3  B. 
&  S.  947. 

A  justice  is  liable  to  an  action  if  he  prevent,  by  undue  delay 
and  after  notice,  the    defendant  from  prosecuting  his  appeal. 
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Prosser  v.  Hyde,  1  T.  E.  414.    See  McKenzie  v.  McKay,  3  Russ. 
&  Geld.  122. 

The  blanks  in  the  conviction  should  be  filled  up  before  signa- 
ture. Bott  V.  Ackroyd,  28  L.  J.  M.  C.  207.  But  if  not  so  filled  up 
it  will  be  a  mere  irregularity. 

800.  When  several  persons  join  in  the  commission  of  the  same  offence,  and 
upon  conviction  thereof  each  is  adjudged  to  pay  a  penalty  which  includes  the  value 
of  the  property  or  the  amount  of  the  injury  done,  no  further  sum  shall  be  paid  to 
the  person  aggrieved  than  such  amount  or  value,  and  costs,  if  any,  and  the  residue 
of  the  penalties  imposed  shall  be  applied  in  the  same  manner  as  other  penalties 
imposed  by  a  justice  are  directed  to  be  applied.    R.  S.  C.  c.  178,  s.  54. 

A  conviction  of  two  persons  in  partnership  for  an  offence, 
several  in  its  nature,  and  adjudging  that  they  should  forfeit  and 
pay,  etc.,  is  bad,  for  a  joint  conviction  in  such  case  is  bad  ;  the 
penalty  ought  to  be  imposed  on  the  parties  severally.  Ex  ixtrie 
Howard,  25  S.  C.  N.  B.  191. 

A  conviction  will  be  bad  if  it  directs  that  each  of  two  defend- 
ants pay  half  the  fine  and  costs,  and  that  in  default  of  payment 
or  sufficient  distress  the  defendants  be  imprisoned.  In  such  a 
case  one  of  the  defendants  having  paid  his  share  of  the  fine  and 
costs  might  be  imprisoned  for  the  other's  default,  and  sections 
889  and  890  of  the  Code  do  not  cure  the  defect.  R.  v.  Ambrose, 
16  0.  R.  251. 

The  defendants  E.  R.  and  H.  R.,  his  wife,  were  jointly  con- 
victed for  having  wantonly,  cruelly  and  unnecessarily  beaten, 
ill-dsed  and  abused  a  pair  of  oxen,  the  property  of  J.  W.  D.,  and 
for  such  offence  were  adjudged  to  pay  a  fine  of  $20  and  $22.46 
for  costs,  and  in  default  to  be  imprisoned.  The  court  held  that 
the  o£fence  was  single  in  its  nature,  and  only  one  penalty 
could  be  awarded,  but  it  ought  to  be  several  against  each  defend- 
ant, otherwise  one  who  had  paid  his  proportional  part  might  be 
continued  in  prison  until  the  other  had  paid  the  residue.  In  re 
Rice,  20  N.  S.  R.  294. 

801.  Whenever  any  person  is  summarily  convicted  before  a  justice  of  any 
offence  against  Parts  XX.  to  XXX.  inclusive  or  Part  XXXVII.  of  this  Act  and  it  is 
a  first  oonviction,  the  jastice  may,  if  he  thinks  fit,  discharge  the  offender  from  his 
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conviction  upon  hia  making  such  satisfaction  to  the  person  aggrieved,  for  damages 
and  costs,  or  either  of  them,  as  are  ascertained  by  the  justice.    K.  S.  Co.  178,8.  65. 

See  as  to  power  to  award  costs,  Code,  s.  867.     See  also  s.  882. 

Section  886  of  the  Code  enables  the  court,  on  the  trial  of  any 
person,  to  award  any  sum  of  money,  not  exceeding  one  thousand 
dollars  by  way  of  compensation,  and  section  837  provides  for  com- 
pensation to  the  bona  fide  purchaser  of  stolen  peoperty,  while  sec- 
tion 838  provides  for  the  restoration  of  stolen  property  to  the  owner 
thereof. 

§03*  If  the  justice  dismisses  the  information  or  complaint,  he  may,  when 
required  so  to  do,  make  an  order  of  dismissal  in  the  form  BBB  in  schedule  one 
hereto,  and  he  shall  give  the  defendant  a  certificate  in  the  form  CCC  in  the  said 
schedule,  which  certificate,  upon  being  afterwards  producec'  ihall,  without  further 
proof,  be  a  bar  to  any  subsequent  information  or  complaint  for  the  same  matter, 
against  the  same  defendant.    B.  S.  C.  o.  178,  a.  56, 

It  would  seem  this  section  relates  to  the  proof  of  the  previous 
dismissal,  for  independently  of  the  certificate,  the  dismissal  would 
be  a  bar  if  properly  proved.     R.  v.  Brakenridge,  48  J.  P.  293. 

Owing  to  the  special  wording  of  form  BBB,  this  certificate 
would  be  a  bar,  even  when  the  order  of  dismissal  is  made,  because 
the  informant  does  not  appear,  or  appearing,  declines  to  give 
evidence.  It  is  not  necessary  that  there  should  be  an  actual  hear- 
ing and  dismissal  on  the  merits.  See  Ex  parte  Phillips,  24  8.  C. 
N.  B.  119. 

In  the  case  under  consideration,  the  majority  of  the  court  held 
that  the  magistrate,  before  whom  an  information  for  an  offence  is 
being  heard,  if  a  certificate  of  dismissal  of  a  prosecution  for  the 
same  alleged  offence  is  relied  on,  as  a  bar  to  his  proceeding,  has  a 
right  to  enquire  whether  the  previous  prosecution  was  real  and 
honajide,  or  was  instituted  fraudulently  and  jollusively. 

Independently  of  this  provision,  a  former  conviction  or  acquittal, 
whether  on  a  criminal  summary  proceeding  or  an  indictment,  will 
be  an  answer  to  an  information  of  a  criminal  nature  before  justices, 
founded  on  the  same  facts.  The  true  test  to  shew  that  such  pre- 
vious conviction  or  acquittal  is  a  bar,  is  whether  the  evidence 
necessary  to  support  the  second  proceeding  would  have  been  sufS- 
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cient  to  procure  a  legal  conviction  on  the  first.    See  Wemyss  v. 
Hopkins,  L.  R.  10  Q.  B.  378. 

If,  however,  by  reason  of  some  defect  in  the  record,  either  in 
the  indictment,  place  of  trial,  process,  or  the  like,  the  accused  was 
not  lawfully  liable  to  suffer  judgment  for  the  offence  charged,  the 
former  proceeding  will  be  no  bar.  The  previous  proceeding,  if  used 
as  an  answer,  should  have  b' «  n  a  decision  on  the  merits,  and  not 
in  the  nature  of  a  mere  non-suit.  R.  v.  Herriugton,  12  W.  R.  420; 
R.  V.  Machen,  14  Q.  B.  74. 

The  objection  of  res  judicata  must  be  taken  at  the  hearing  before 
the  magistrate,  and  not  reserved  as  a  ground  for  quashing  the 
conviction  or  order  after  it  is  made.  lb. 
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803.  Whenever,  by  any  Act  or  law,  authority  \a  given  to  commit  a  person  to 
priBon,  or  to  levy  any  sum  upon  his  goods  or  chattels  by  distress,  for  not  obeying 
an  order  of  a  justice,  the  defendant  shall  be  served  with  a  copy  of  the  minute  of  the 
order  before  any  warrant  of  commitment  or  of  distress  is  issued  in  that  behalf;  and 
the  order  or  minute  shall  not  form  any  part  of  the  warrant  of  commitment  or  of 
distress.    R.  S.  C.  c.  178,  s.  57. 

This  section  only  requires  that  a  minute  should  be  served  in 
case  of  an  order.  The  defendant  must  take  notice  of  a  conviction 
at  Lis  peril,  and  the  costs  directed  to  be  paid  in  a  conviction  are 
really  part  of  the  conviction,  where  there  is  a  conviction,  or  of  the 
order,  where  there  is  an  order ;  for  the  867th  section  of  the  Act 
empowers  the  justice  to  award  costs  on  either  convictiojs  or  orders. 
R.  V.  Sanderson,  12  0.  R.  178. 

As  the  section  applies  to  orders,  and  not  convictions,  on  con- 
viction of  a  party  for  unlawful  assault,  under  section  864  of  the 
€ode,  it  is  not  necessary  that  he  should  be  served  with  a  copy  of 
the  minutes  of  the  conviction  before  he  is  imprisoned.  R.  v. 
O'Leary,  3  Pugsley,  264.  See  also  McLellan  v.  McKinnon,  1  0.  R. 
219. 
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804.  Whenever  any  person  unlawfully  assaults  or  beats  any  other  person, 
any  justice  may  summarily  hear  and  determine  the  charge,  unless  at  the  time  of 
entering  upon  the  investigation  the  person  aggrieved  or  the  person  accused  objects 
thereto. 

2.  If  Buch  justice  is  of  opinion  that  the  assault  or  battery  complained  of  is, 
from  any  other  circumstance,  a  fit  subject  for  prosecution  by  indictment,  he  shall 
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abstain  from  any  adjudication  thereupon,  and  ehall  deal  with  the  case  in  all 
respects  in  the  same  manner  as  if  he  had  no  authority  finally  to  hear  and  deter- 
mine the  same.    R.  S.  C.  c.  178,  a.  73. 

,  On  the  hearing  of  a  charge  of  assault,  under  this  section,  if  it 
be  shewn  that  a  bona  fide  question  as  to  the  title  to  land  is  involved, 
the  jurisdiction  of  the  justice  is  at  once  ousted  and  the  justice  can- 
not proceed  to  enquire  into  and  determine  by  summary  conviction 
any  excess  of  force  alleged  to  have  been  used  in  the  assertion  of 
title.     K.  V.  Pearson,  L.  R.  5  Q.  B.  237. 

This  section  alters  the  law.  Formerly,  to  give  jurisdiction  it 
was  necessary  that  the  person  aggrieved  should  request  the  magis- 
trate to  proceed  summarily;  now,  either  the  accused  or  the  person 
aggrieved  may  prevent  a  hearing.  The  conviction  for  assault  bars 
any  civil  remedy.  See  section  866.  And  it  is  therefore  deemed 
just  to  give  the  person  assaulted  control  ovr  the  proceedings 
under  this  section.  '  He  has  a  right  to  elect  between  the  civil  and 
the  criminal  remedy.  But  has  the  person  aggrieved  a  right  after 
laying  the  information  to  object  to  a  hearing  by  the  magistrate '? 
It  was  held  under  the  former  Act  that  a  complaint  which  prayed 
the  m,agistrate  to  proceed  summarily  could  not  be  withdrawn 
even  with  the  consent  of  the  justice.  Re  Conklin,  31  Q.  B. 
(Out.)  160. 

It  would  seem  that  it  is  only  the  justice,  who  issues  the  sum- 
mons, who  has  jurisdiction  to  dispose  of  the  matter,  the  words 
"  such  justice,"  in  sub-section  2,  referring  to  the  justice  before 
whom  the  information  is  laid.     See  R.  v.  Bernard,  4  C.  R.  603. 

A  justice  of  the  peace  has  no  jurisdiction  to  try  an  assault 
summarily,  unless  it  is  given  him  by  statutu ;  R.  v.  O'Leary,  3 
Pugsley,  ^264 ;  Re  Switzer,  9  U.  C.  L.  J.  266,  and  he  must 
strict'^'  pursue  the  authority  given.  See  R.  v.  Shaw,  23  Q.  B. 
(Out.)  j16. 

A  conviction  for  an  unlawful  assault  may  adjudge  defendant  to 
be  imprisoned  in  the  first  instance,  under  this  statute.  R.  v. 
O'Leary,  13  C.  L.  J.  N.  S.  133 ;  3  Pugsley,  26-t. 

It  is  probable  that  the  statute  only  applies  to  common  assaults. 
At  all  events,  the  opinion  of  Mr.  Justice  Wilson,  in  reference  to 
the  C.  S.  C.  c.  91,  s.  37,  was  that  this  statute  only  applied  to 
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common  assaults ;  and  the  only  substantial  difference  between 
the  statutes  is,  that  the  44th  section  of  the  consolidated  statute 
spoke  of  a  common  assault.  Re  McKinnon,  2  U.  C.  L.  J. 
N.  S.  324. 

865.  If  the  justice,  upon  the  hearing  of  any  case  of  assault  or  battery  upon 
the  merits  where  the  complaint  is  preferred  by  or  on  behalf  of  the  person 
aggrieved,  under  the  next  preceding  section,  deems  the  offence  not  to  be  proved,  or 
finds  the  assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit  any 
punishment,  and  accordingly  dismisses  the  complaint,  he  shall  forthwith  make  out 
a  certificate  under  his  hand  stating  the  fact  of  such  dismissal,  and  shall  deliver 
such  certificate  to  the  person  against  whom  the  complaint  was  preferred.  R.  S.  C. 
c.  178,  8.  74. 

A  certificate  of  dismissal  of  a  charge  of  assault  will  bar  an 
action  founded  on  the  same  facts,  for  tearing  the  plaintiffs  clothes 
on  the  same  occasion.     Julien  v.  King,  17  L.  C.  R.  268. 

A  conviction  for  an  assault  on  the  wife,  and  a  certificate  under 
this  section,  has  been  held  in  England  to  bar  a  civil  action  for 
damages  by  husband  and  wife,  in  respect  of  the  same  assault, 
though  the  complaint  before  the  magistrate  was  by  the  wife  alone. 
Masper  v.  Brown,  L.  R.  1  C.  P.  D.  97. 

Though  a  party  is  convicted  of  an  assault  on  a  charge  of 
assault  under  the  Act,  and  obtains  a  certificate  under  this  865th 
section,  he  may  afterwards  be  indicted  for  manslaughter,  should 
the  party  die  from  the  effects  of  the  assault.  R.  v.  Morris,  L.  R. 
1  C.  C.  R.  90.  But  a  charge  of  assault  and  battery  accompanied 
by  a  malicious  cutting  and  wounding,  so  as  to  cause  grievous 
bodily  harm,  would  be  barred  by  a  certificate  of  acquittal  of 
cissault  and  battery  on  the  same  facts.  Re  Conklin,  31  Q.  B.  (Ont.) 
165.  So  the  conviction  would  bar  an  indictment  for  felonious 
stabbing;  R.  v.  Walker,  2  M.  &  Rob.  446;  or  an  assault  with 
intent  to  commit  a  rape.     Re  Thompson,  6  H.  &  N.  193. 

Under  the  statute  the  justice  has  a  discretion  to  abstain  from 
adjudicating,  and  he  may  exercise  this  discretion  and  abstain  from 
adjudicating,  though  the  defendant  pleads  guilty.  Re  Conklin^ 
31  Q.  B.  (Ont.)  160. 

It  would  set.  I  that  the  certificate  under  this  section  must  be 
obtained  from  the  convicting  justice,  on  the  first  hearing  of  the 
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case,  and  that  it  cannot  be  granted  by  the  Sessions  on  quashing  a 
conviction  for  an  assault  after  an  appeal  to  them.  Westbrook  v. 
Calaghan,  12  C.  P.  (Ont.)  616. 

The  granting  of  the  certificate  is  a  ministerial,  not  a  judicial 
act,  and  it  is  therefore  imperative  on  the  justice  who  has  dismissed 
the  cause  on  the  grounds  stated,  to  grant  this  certificate  if  applied 
for,  and  he  has  no  discretion  to  refuse  it,  and  the  certificate  has 
been  held  to  be  properly  granted  after  the  lapse  of  seven  days. 
Hancock  v.  Somes,  28  L.  J.  M.  C.  278. 

The  word  "  forthwith  "  in  this  section  means  a  reasonable  time, 
and  five  days,  though  not  two  months,  will  suffice.  lb.  E.  v. 
Eobinson,  12  A.  &  E.  672. 

"  Forthwith  "  means  after  the  application  for  the  certificate  and 
not  after  the  dismissal  of  the  complaint.  Costar  v.  Hetherington, 
8  Cox,  176. 

Where  a  magistrate  having  no  jurisdiction  to  hear  an  informa- 
tion under  the  Act  allows  it  to  be  withdrawn  by  the  prosecutor  on 
the  return  of  the  summons,  the  defendant  not  being  present,  he  is 
not  entitled  to  a  certificate  of  dismissal,  for  there  is  no  adjudica- 
tion.    £a;j9ar<e  Case,  28  S.  C.  N.  B.  652. 

The  certificate  can  only  be  granted  where  there  has  been  a 
hearing  "  upon  the  merits,"  and  both  parties  have  attended  before 
the  magistrate  and  there  has  been  a  proper  inquiry  into  the 
facts  of  the  case.  Where,  therefore,  a  prosecutor  gave  notice 
to  a  person  against  whom  he  had  obtained  a  summons  for 
an  assault  that  he  should  not  attend  before  the  magistrate  or 
offer  evidence  in  support  of  the  summons  and  did  not,  in  fact 
attend  or  offer  evidence  but  the  person  charged  attended  and  ob- 
i/ctiucu  from  the  magistrate  a  certificate  of  dismissal  under  the  above 
section,  it  was  held  that  there  had  not  been  a  hearing  upon  the 
merits,  and  that  the  magistrate  bad  no  jurisdiction  to  grant  the  cer- 
tificate, and  that  the  latter  was,  therefore,  no  bar  to  a  subsequent 
action  in  which  the  validity  of  the  certificate  might  be  enquired 
into.  Eeed  v.  Nutt,  24  Q.  B.  D.  669.  See  also  Re  Conklin,  31 
Q.  B.  (Ont.)  160 ;  Bradshaw  v.  Vaughton,  30  L.  J.  C.  P.  93. 

It  is  probable  that  the  form  of  certificate  CCC,  given  in  the 
schedule  to  this  Act  would  apply  to  this  case. 
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The  following  form  is  in  use  in  England : — 

Whereas  A.  B.,  of  ,  in  the  County  of  ,  labourer,  here- 

tofore on  the  day  of  ,  in  the  year  of  our  Lord 

,  came  before  me,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the 

said  County  of  ,  and  complained  to  and  informed  me  that  C.  D.,  of 

,  in  the  County  aforesaid,  labourer,  on  at 

,  did  unlawfully  assault  and  beat  him,  the  said  A.  B.,  and  whereas  the 

said  C.  D.,  being  duly  summoned  to  answer  the  said  charge,  appeared  before 

me,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the  County  aforesaid,  at 

,  and  the  said  A.  B.,  also  then  and  there  attended  before  me  for  the  pur- 
pose of  proving  the  offence  charged  upon  the  said  C.  D.,  in  and  by  the  said  com- 
plaint; and  I,  the  said  Justice,  do  hereby  certify  that  having  heard  the  said 
case  upon  the  merits,  and  it  manifestly  appearing  to  me  ("  that  the  said  offence 
was  not  proved  "  or  "  that  the  said  C,  D.  was  lawfully  justified  in  the  com- 
mitting of  the  assault  and  battery  charged  upon  him  in  and  by  the  said  complaint,' 
or  "  that  the  assault  and  battery  proved  was  so  trifling  as  not  to  merit  any  punish- 
ment,") I  thereupon  then  and  there  dismissed  the  said  complaint. 

Given  under  my  hand,  the  o{  in  the  year  of  our 

Lord 

E.  F. 


n 


^ 


866.  If  the  person  against  whom  any  such  complaint  has  been  preferred,  by 
or  on  the  behalf  of  the  person  aggrieved,  obtains  such  certificate,  or,  having  been 
convicted,  pays  the  whole  amount  adjudged  to  be  paid  or  suffers  the  imprisonment, 
or  imprisonment  with  hard  labour,  awarded,  he  shall  be  released  from  all  further 
or  other  proceedings,  civil  or  criminal,  for  the  same  cause.    R.  S.  C.  c.  178,  s.  75. 

See  also  Code,  s.  969. 

A  conviction  before  a  magistrate  can  only  be  proved  by  the  pro- 
duction of  the  record  of  conviction,  or  an  examined  copy  of  it. 
Therefore,  where  a  magistrate,  in  a  case  of  common  assault  ordered 
the  accused  to  enter  into  recognizances  and  pay  the  fee,  but  did  not 
order  him  to  be  imprisoned  or  to  pay  any  fine,  and  an  action  having 
been  subsequently  brought,  it  was  held  that  the  above  was  not  a  con- 
viction within  the  meaning  of  this  section,  and  was  not  a  bar  to  the 
Action,  and  also  that  the  conviction,  if  any,  was  not  proved.  Hartley 
V.  Hindmarsh,  L.  R.  1  C.  P.  553. 

Where  an  assault  charged  in  an  indictment,  and  that  referred  to 
in  a  certificate  of  dismissal,  appear  to  have  been  on  the  same  day,  it 
is  prima  facie  evidence  that  they  are  one  and  the  same  assault, 
and  it  is  incumbent  on  the  prosecutor  to  shew  that  a  second  assault 
occurred  on  the  same  day,  if  he  alleges  it. 
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The  recital  in  the  certificate  of  the  fact  of  a  complaint  having 
been  made,  and  of  a  summons  having  been  issued,  is  sufficient  evi- 
dence of  those  facts.    R  v.  Westley,  11  Cox,  139. 

86T.  In  every  case  of  a  summary  conviction,  or  of  an  order  made  by  a  justice, 
such  justice  may,  in  his  discretion,  award  and  order  in  and  by  the  conviction  or 
order  that  the  defendant  shall  pay  to  the  prosecutor  or  complainant  such  costs  as 
to  the  said  justice  seem  reasonable  in  that  behalf,  and  not  inconsistent  with  the 
fees  established  by  law  to  be  taken  on  proceedings  had  by  and  before  justices. 
R.  S.  C.  c.  178,  s,  58. 

A  conviction  adjudging  the  defendant  to  pay  a  sum  for  costs, 
without  saying  to  whom  the  costs  are  to  be  paid,  is  void  under  this 
section.  The  conviction  should  order  the  costs  to  be  paid  to  the 
complainant.     R.  v.  Mabey,  37  Q.  B.  (Out.)  248. 

A  conviction  is  bad  which  makes  the  costs  payable  in  the 
alternative  to  the  prosecutor  or  the  magistrate.  R.  v.  Washing- 
ton, 46  Q.  B.  (Ont.)  221. 

The  costs  of  an  appeal  are  to  be  paid  to  the  clerk  of  the  peace 
or  other  proper  officer  of  the  court.     Code,  s.  897. 

In  ex  parte  Wallace,  29  S.  C.  N.  B.  123,  the  majority  of  the 
court  held  that  the  penalty  and  costs  adjudged  to  be  paid  by  a  con- 
viction, must  be  paid  to  the  convicting  justice  and  not  to  the  pro- 
secutor, and  that  this  section  does  not  mean  a  payment  direct  to 
the  prosecutor  but  through  the  magistrate.  In  this  case  the 
defendant  had  been  convicted  under  "  The  Canada  Temperance 
Act  "  and  adjudged  to  pay  a  penalty  and  costs.  A  distress  warrant 
had  been  issued  and  returned,  and  a  warrant  of  commitment  then 
issued,  when  the  defendant  paid  both  the  penalty  and  costs  to  the 
prosecutor,  and  it  was  held  this  did  not  prevent  the  execution  of 
the  warrant  of  commitment.  It  is  submitted,  however,  that  under 
a  conviction  in  the  forms  VV  or  WW  the  costs  may  be  paid  to 
the  prosecutor,  but  the  penalty  should  be  paid  to  the  convicting 
justice. 

Although  the  statute  on  which  a  conviction  takes  place  provides 
that  no  proceeding  shall  be  quashed  for  want  of  form  or  any  defect 
which  does  not  substantially  affect  the  justice  of  the  case,  the  con- 
viction will  be  invalid  if  it  imposes  costs  in  excess  of  those 
warranted  by  the  act.     And  it  will  not  make  any  difference  that 
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the  maximum  fine  or  penalty  has  not  been  imposed.     Re  Bibby, 
6  M.  L.  R.  472. 

Where  a  statute  authorizes  a  justice  to  award  costs  and  does 
not  fix  any  tariff,  the  justice  may  allow  such  costs  as  he  may 
consider  reasonable.     R.  v.  Starkey,  7  M.  L.  E.  489. 

Where  the  costs  imposed  by  a  conviction  included  a  share  of 
the  expense  of  bringing  the  prosecutor  as  a  witness  from  a  dis- 
tiince,  it  was  held  that  the  conviction  was  thereby  vitiated.  R.  v. 
Grannis,  5  M.  L.  R.  153. 

Under  this  section  justices  are  authorized  to  allow  witness  fees. 
E.  v.  Becker,  20  0.  R.  676. 

Where  the  fees  to  witnesses  are  not  established  by  law,  such 
are  to  be  allowed  as  to  the  justice  seems  reasonable.  And  where 
in  a  conviction  under  *'  The  Canada  Temperance  Act,"  the  magis- 
trate ordered  the  defendant  to  pay  $3  as  inspector's  fee,  §2  for  an 
interpreter,  and  $1  for  justices'  costs,  it  was  held  that  the  interpre- 
ter might  be  treated  as  a  witness  and  the  conviction  was  valid. 
R.  V.  Brown,  16  0.  R.  41.  It  was  further  held  that  the  award  of 
costs  was  within  the  jurisdiction  of  the  magistrate,  and  certiorari 
being  taken  away  in  that  case  by  section  889  of  the  Code,  the 
erroneous  allowance  of  certain  items  of  costs  would  not  warrant 
tliG  quashing  of  the  conviction.     Ih. 

868.  Whenever  the  justice,  instead  of  convicting  or  making  an  order,  dis- 
mifsses  the  information  or  complaint,  he  may,  in  his  discretion,  in  and  by  his  order 
of  dismissal,  award  and  order  that  the  prosecutor  or  complainant  shall  pay  to  the 
defendant  such  costs  as  to  the  said  justice  seem  reasonable  and  consistent  with 
law.    R.  S.  C.  c.  178,  s.  51). 

A  justice  had  power  to  grant  costs  on  dismissing  an  information 
heard  before  him  under  "  The  Summary  Convictions  Act."  C.  S.  C. 
c.  62,  s.  16  ;  ex  imrte  Ross,  2  Pugs.  &  Burb.  387  ;  ex  parte  Beattie,  5 
Allen,  377,  overruled. 

Before  this  enactment  the  party  could  not  be  punished  for  non- 
payment of  costs  in  the  same  way  as  for  non-payment  of  penalty. 
E.  v.  Burton,  13  Q.  B.  389. 

A  warrant  of  commitment  for  non-payment  of  penalty  and 
costs,  where  the  conviction  did  not  mention  costs,  would  be  illegaL 
Leary  v.  Patrick,  15  Q.  B.  206. 
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80tt«  The  sums  so  allowed  for  costs  shall,  in  all  cases,  be  specified  in  the  con- 
viction or  order,  or  order  of  dismissal,  and  the  same  shall  be  recoverable  in  the 
same  manner  and  under  the  same  warrants  as  any  penalty,  adjudged  to  be  paid  by 
the  conviction  or  order,  is  to  be  recovered.  R.  S.  C.  c.  178,  s.  60. 

As  to  recovery  of  penalties,  see  Code,  s.  872  and  notes  thereon. 

In  a  conviction  for  a  penalty  to  be  levied  by  distress,  and  in 
default  of  sufficient  distress,  imprisonment,  it  is  no  objection  that 
the  conviction  specifies  the  amount  of  costs  of  conveying  the  party 
io  gaol  in  default  of  sufficient  distress;  specifying  the  amount  is 
only  a  notification  to  the  defendant  what  he  shall  have  to  pay  in 
the  event  of  no  distress  and  he  is  arrested.  Reid  v.  McWhinne, 
27  Q.  B.  (Ont.)  289. 

870.  Whenever  tlere  is  no  such  penalty  to  be  recovered  such  costs  shall  be 
recoverable  by  cliscn"  ^  sale  of  the  goods  and  chattels  of  the  party,  and  in 
-default  of  distref):"  '  >•  i^-^nment,  with  or  without  hard  labour,  for  any  term 

not  exceeding  one  w  ..  ..  S.  C.  c.  178,  s.  61. 

87l«  The  fo"  ir^ntioned  in  the  following  tariff  and  no  others  shall  be  and 
constitute  the  fees  tc  be  t  n  or  ;  ,eedings  before  justices  in  proceedings  under 
-this  part : — 

Fees  to  he  taken  by  justices  of  the  peace  or  their  clerks. 

$  cu. 

1.  Information  or  complaint  and  warrant  or  summons 0  50 

2.  Warrant  where  summons  issued  in  first  instance  0  10 

3.  Each  necessary  copy  of  summons  or  warrant 0  10 

4.  Each  summons  or  warrant  to  or  for  a  witness  or  witnesses.     (Only  one 
summons  on  each  side  to  be  charged  for  in  each  case,  which  may  contain 

,     any  number  of  names.     If  the  justice  of  the  case  requires  it,  additional 

summonses  shall  be  issued  without  charge) 0  10 

■5.  Information  for  warrant  for  witness  and  warrant 0  oO 

6.  Each  necessary  copy  of  summons  or  warrant  for  witness 0  10 

7.  For  every  recognizance 0  25 

8.  For  hearing  and  determining  case 0  50 

9.  If  case  lasts  over  two  hours 1  00 

10.  Where  one  justice  alone  cannot  lawfully  hear  and  determine  the  case, 
the  same  fee  for  hearing  and  determining  to  be  allowed  to  the  associate 
justice. 

11.  For  each  warrant  of  distress  or  commitment 0  25 

12.  For  making  up  record  of  conviction  or  order  where  the  same  is  ordered 

to  be  returned  to  sessions  or  on  certiorari 1  00 

But  in  all  cases  which  admit  of  a  summary  proceeding  before  a  single 
justice  and  wherein  no  higher  penalty  than  920  can  be  imposed, 
there  shall  be  charged  for  the  record  of  conviction  not  more  than    0  50 
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13.  For  copy  of  any  other  paper  connected  with  any  case,  and  the  minutea 

of  the  same  if  demanded,  per  folio  of  100  words 0  05 

14.  For  every  bill  of  costs  when  demanded  to  be  made  out  in  detail 0  10 

(Items   13  and   14  tc  be  chargeable   only   when  there  has  been  an 
adjudication.) 

Constables^  Fees. 

1.  Arrest  of  each  individual  upon  a  warrant 1  00 

2.  Sen-ing  summons 0  25 

3.  Mileage  to  serve  summons  or  warrant,  per  mile  (one  way)  necessarily 
travelled 0  10 

i.  Same  mileage  when  service  cannot  be  effected,  but  only  upon  proof  of 

due  diligence. 
5.  Mileage  ';aking  prisoner  to  gaol,  exclusive  of  disbursements  necessarily 

expended  in  his  conveyance  0  10 

7.  Attending  justices  on  trial  in  one  or  more  cases,  per  hour 0  25 

8.  Mileage  travelled  to  attend  trial  (when  public  conveyance  can  be  taken 

only  reasonable  disbursements  to  be  allowed)  one  way  per  mile 0  10 

9.  Serving  warrant  of  distress  and  returning  same 1  00 

10.  Advertising  under  warrant  of  distress 1  00 

11.  Travelling  to  make  distress  or  to  search  for  goods  to  make  distress, 
when  no  goods  are  found  (one  way)  j)er  mile 0  10 

12.  Appraisements,  whether  by  one  appraiser  or  more,  2  cents  in  the  dollar 
on  the  value  of  the  goods. 

13.  Commission  on  sale  and  delivery  of  goods,  5  cents  in  the  dollar  on  the 
net  produce  of  the  goods.     52  V.  c.  45,  s.  2  and  Sch. 

Witnesses'  Fees, 

1.  Each  day  attending  trial 0  75 

2.  Mileage  travelled  to  attend  trial  (one  way)  per  mile 0  10 

Two  informations  were  laid  against  one  Laird  at  Broadview  for 
having  liquor  in  his  possession  and  for  selling  the  same  without  the 
permission  in  writing  of  the  Lieutenant-Governor.  The  magis- 
trates dismissed  both  informations  with  costs  and  the  orders  of 
dismissal  awarded  as  costs  the  following  amongst  other  items^ 
viz :  Kent  of  hall,  $1.00 ;  counsel  fee,  $37;  compensation  for  wages, 
$14.80,  and  railway  fare,  $10.50.  The  court  held  that  the  above 
items  were  unauthorized  and  no  amendment  could  be  made 
by  inserting  the  correct  sum.  E.  v.  Laird,  North-West  Ter. 
Reps.  105.  On  a  conviction  for  maliciously  shooting  a  dog,  the 
following  costs  are  excessive,  and  illegal :  service  of  summons  on 
defendant  and  on  seven  witnesses,  each  charged  at  50  cents :  attend- 
ance of  constable  in  court,  $2.00;  information,  $1.00;  summons 
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and  copy,  25  cents;  whereas  the  tariff  allows  only  50  cents  for  both 
information  and  summons,  and  10  cents  for  copy ;  seven  original 
subpcenas,  25  cents  each,  whereas  at  most  only  two  (one  on  each 
side)  could  be  charged  for  and  then  only  10  cents  each.  $2.00  to 
justices  for  hearing  and  determining,  whereas  50  cents  is  proper 
and  nothing  to  any  associate  ji'btices.  $6.00  to  witness  is  not 
authorized  by  the  tariff  at  all,  the  allowance  being  75  cents  per  day. 
E.  V.  Tebo,  North-West  Ter.  Reps.  8. 

In  Ontario  the  R.  S.  c.  78,  s.  3,  provides  that  every  justice 
wilfully  receiving  a  larger  amount  of  fees  than  by  law  are  author- 
ized to  be  received,  shall  forfeit  and  pay  the  sum  of  $80,  together 
with  full  costs  of  suit. 

The  Act  does  not  provide  for  fees  in  cases  above  the  degree  of 
misdemeanor. 

In  cases  of  conviction  where  witnesses  are  subpoenaed  to  give 
evidence  in  cases  of  assault,  trespass  or  misdemeanor,  the  witness 
is  entitled,  in  the  discretion  of  the  justice,  to  receive  fifty  cents  for 
every  day's  attendance,  where  the  distance  travelled  does  not 
exceed  ten  miles,  and  five  cents  for  each  mile  above  ten. 

A  magistrate,  acting  under  the  R.  S.  C.  c.  156,  s.  2,  convicted 
four  persons  for  disturbing  an  assemblage  of  persons  met  for 
religious  worship,  and  imposed  upon  erch  a  fine  of  $5,  but  instead 
of  severing  the  costs  which  he  had  charged,  imposed  the  full 
amount  thereof  against  each  defendant,  and  received  it  from  each. 
It  was  held  under  the  circumstances  of  the  case,  that  the  over- 
charge must  be  deemed  to  have  been  wilfully  made,  so  as  to  render 
the  magistrate  liable  to  the  penalty  imposed  by  this  section  of  the 
statute.     Parsons  q.  t.  v.  Crabbe,  31  C.  P.  (Ont.)  151. 

Magistrates  cannot  in  Ontario  collect  any  costs  which  are  not 
provided  for  by  this  Act.  Where  a  magistrate,  in  the  minute  of 
judgment  ordered  the  defendant  "  to  pay  $1.00,  for  the  use  of  the 
hall  for  hearing  the  case,"  it  was  held,  that  in  ordering  payment 
of  this  sum,  there  was  a  clear  excess  of  jurisdiction,  and  the 
conviction  was  quashed.    R.  v.  Elliott,  12  0.  R.  524. 
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THE  FOLLOWING  AKE  THE   FEES  PROVIDED  BY  SECTION 

1,  R.  S.  0.  c.  78. 

TABLE  OP  FEES  TO  BE  TAKEN  BY  JC8TICE8  OF  THE  PEACE  OR  THEIR  CLERKS. 

1.  For  an  information  and  warrant  for  apprehension,  or  for  an  information 

and  summons  for  assault,  trespass,  or  other  misdemeanour $0  50 

2.  For  each  copy  of  summons  to  be  served  on  defendant  or  defendants  ....         10 

3.  For  every  subpccna  (only  one  subpa'na  on  each  side  to  be  charged  for  in  each 

cane,  which  may  contain  any  number  of  namt'n) 10 

(If  the  justice  of  the  case  requires  it,  additional  suhpanas  shall  be  issued 
without  charge. 

4.  For  every  recognizance,  {only  one  to  be  charged  in  each  case) 2.5 

5.  For  information  and  warrant  for  surety  of  the  peace  for  good  behaviour, 

{to  be  paid  by  complainant) 50 

6.  For  warrant  of  commitment  for  default  of  surety  to  keep  peace  or  good 

behaviour,  {to  be  paid  by  complainant)  50 

7.  For  hearing  and  determining  the  case  50 

8.  Where  one  justice  alone  cannot  lawfully  hear  and  determine  the  case,  an 

additional  fee  for  hearing  and  determining  to  be  allowed  to  the  associate 
justice 50 

In  case  more  justices  hear  the  case,  the  justice  by  whom  the  information 
was  taken  (if  he  hears  the  case),  shall  be  entitled  to  one  fee  of  fifty  cents 
for  hearing  and  determining,  and  the  justice  who  sat  at  his  request  shall 
be  entitled  as  associate  to  the  said  additional  fee,  when  one  is 
chargeable. 

If  a  case  occurs  which  is  not  covered  by  this  provision,  the  justices  shall 
be  entitled  to  the  fees  according  to  their  seniority  as  justices. 

9.  For  warrant  to  levy  penalty 25 

10.  For  making  up  every  record  of  conviction,  where  the  same  is  ordered  to 

be  returned  to  the  sessions  or  on  certiorari 1  00 

11.  But  m  all  cases  which  admit  of  a  summary  proceeding  before  a  single 

justice  of  the  peace,  and  wherein  no  higher  penalty  than  $20  can  be  im- 
posed, there  only  shall  be  charged  for  the  conviction  not  more  than  . ..        50 
And  for  the  warrant  to  levy  the  penalty 25 

12.  For  copy  of  any  other  paper  connected  with  any  trial  and  the  minutes 

of  the  same  if  demanded— per  folio  of  one  hundred  words 10 

13.  For  every  bill  of  costs  {when  dewMnded  to  be  made  out  in  detail) 10 

Items  12  and  13  to  be  only  chargeable  tvhen  there  lias  been  a  conviction.) 

873*  Whenever  a  conviction  adjTidgea  a  pecuniary  penalty  or  compensation 
to  be  paid,  or  an  order  requires  the  payment  of  a  sum  of  money,  whether  the  Act 
or  law  authorizing  such  conviction  or  order  does  or  does  not  provide  a  mode  of 
raising  or  levying  the  penalty,  compensation  or  sum  of  money,  or  of  enforcing  the 
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payment  thereof,  the  justice  by  his  conviction,  or  order  after  adjudging  payment 
of  such  penalty,  compensation  or  sum  of  money,  with  or  without  costs,  may  order 
and  adjudge — 

(a)  that  in  default  of  payment  thereof  forthwith,  or  within  a  limited  time, 
such  penalty,  compensation  or  sum  of  money  shall  be  levied  by  distress  and  sale  of 
goods  and  chattels  of  the  defendant,  and,  if  sufficient  distress  cannot  be  found, 
that  the  defendant  be  imprisoned  in  the  common  gaol  or  other  prison  of  the  terri- 
torial division  for  which  the  justice  is  then  acting,  in  the  manner  and  for  the  time 
directed  by  the  Act  or  law  authorizing  such  conviction  or  order  or  by  this  Act,  or 
for  any  period  not  exceeding  three  months,  if  the  Act  or  law  authorizing  the  con- 
viction or  order  does  not  specify  imprisonment  or  does  not  specify  any  terra  of 
imprisonment,  unless  such  penalty,  compensation  or  sum  of  money  and  costs, 
if  the  conviction  or  order  is  made  with  costs,  and  the  expenses  of  the  distress  and 
of  convoying  the  defendant  to  gaol  are  sooner  paid  ;  or 

(b)  that  in  default  of  payment  of  the  said  penalty,  compensation  or  sum  of 
money,  and  costs  if  any  forthwith  or  within  a  limited  time,  the  defendant  be 
imprisoned  in  the  common  gaol  or  other  prison  of  the  said  territorial  division  in 
the  manner  and  for  the  time  mentioned  in  the  said  Act  or  law,  or  for  any  period 
not  exceeding  three  months,  if  the  Act  or  law  authorizing  the  conviction  or  order 
does  not  specify  imprisonment,  or  does  not  specify  any  term  of  imprisonment 
unless  the  said  sums  with  the  like  costs  and  expenses  are  sooner  paid. 

2.  The  justice  making  the  conviction  or  order  mentioned  in  the  paragraph 
lettered  (a)  of  sub-section  one  of  this  section  may  issue  a  warrant  of  distress  in  the 
form  DDD  or  EEE,  as  the  case  requires  :  and  in  the  case  of  a  conviction  or  order 
under  the  paragraph  lettered  (b)  of  the  said  sub-section,  a  warrant  in  one  of  the 
forms  FFF  or  GGG  may  issue  ; 

(a)  if  a  warrant  of  distress  is  issued  and  the  constable  or  peace  officer  charged 
with  the  execution  thereof  returns  (form  III)  that  he  can  find  no  goods  or  chattels 
whereon  to  levy  thereunder,  the  justice  may  issue  a  warrant  of  commitment  in  the 
form  JJJ. 

3.  Where  by  virtue  of  an  Act  or  law  so  authorizing  the  justice  by  his  conviction 
adjudges  against  the  defendant  payment  of  a  penalty  or  compensation,  and  also 
imprisonment,  as  punishment  for  an  offence,  he  may,  if  he  thinks  fit,  order  that 
the  imprisonment  in  default  of  distress  or  of  payment,  as  provided  for  in  this 
section,  shall  commence  at  the  expiration  of  the  imprisonment  awarded  as  a 
punishment  for  the  offence. 

4.  The  like  proceeding  may  be  had  upon  any  conviction  or  order  made  as 
provided  by  this  section  as  if  the  Act  or  law  authorizing  the  same  had  expressly 
provided  for  a  conviction  or  order  in  the  above  terms.  R.  S.  C.  c.  178,  ss.  62,  66, 
67  and  68. 

The  former  statute  did  not  apply  where,  by  the  Act  authorizing 
the  conviction,  a  mode  of  enforcing  the  payment  was  stated  or 
provided.    Thus,  where  a  conviction,  under  '*  The  Ontario  Medical 
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Act."  R.  S.  0.  c.  148,  for  practising  without  being  registered, 
awarded  distress  in  default  of  payment  of  the  fine  imposed,  the 
conviction  was  quashed,  as  section  51  of  the  Act  gives  power  to 
commit  to  the  common  gaol  in  default  of  payment  of  fine.  E.  v. 
Sparham,  8  0.  R.  570. 

So  far  as  the  authority  of  the  Parliament  of  Canada  extends, 
this  872nd  section  of  the  Code  applies  "  whether  the  Act  or  law 
authorizing  such  conviction  or  order,  does  or  does  not  provide  a 
mode  of  raising  or  levying  the  penalty."  And  the  Ontario  Act, 
52  V.  c.  10,  s.  9,  provides  that  subject  to  any  statute  of  the  Province 
in  this  behalf,  the  procedure  for  enforcing  punishment  by  fine, 
penalty  or  imprisonm.ent,  for  contrxvention  of  any  statute  of  the 
province,  shall  conform  as  nearly  aa  may  be  to  the  procedure  which 
might  at  the  time  be  had  under  any  statute  of  the  Dominion  of 
Canada  enforcing  the  like  punishment  under  such  statute. 

By  section  885  of  the  Code  when  an  appeal  against  a  conviction 
or  order  is  decided  in  favor  of  the  respondent,  the  justice  who 
made  the  conviction  or  order,  or  any  other  justice  for  the  same 
territorial  division,  may  issue  a  warrant  of  distress  or  commitment 
as  if  no  appeal  had  been  brought.  Under  section  872  (2)  it  is  only 
the  justice  making  the  conviction  or  order  who  can  issue  the 
distress  warrant,  though  the  forms  DPD  and  EEE  seem  to  apply 
to  liny  justice.  Where  two  justices  are  required  to  convict,  one 
mux  issue  a  warrant  of  distress.     Code,  s.  842  (4). 

The  justice  should  take  steps  to  ascertain  whether  the  defend- 
ant has  goods  or  not,  and  if  the  latter  has  property  the  distress 
warrant  must  be  issued  before  the  warrant  of  commitment. 
McLellan  v.  McKinnou,  1  0.  R.  219. 

Under  "  The  Fisheries  Act,"  R.  S.  C.  c.  95,  s.  18,  a  warrant  of 
commitment  may  issue  in  the  first  instance,  without  previous  issue 
of  a  warrant  of  distress — the  statute  not  requiring  that  a  distross 
warrant  should  first  issae.     Arnott  v.  Bradly,  23  C.  P.  (Ont.)  x. 

So  a  conviction  for  an  unlawful  assault  under  the  R.  S.  C. 
c.  162,  8.  34,  might  adjudge  the  defendant  to  be  imprisoned  in  the 
first  instance.     R.  v.  O'Leary,  3  Pugs.  264. 
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So  also  a  summary  conviction  for  assault  under  ss.  265  or  HtVl 
of  the  Code.  Under  this  872nd  section  it  is  optional  with  the  jus- 
tice to  direct  distress,  and  in  default  imprisonment,  or  to  direct 
imprisonment  in  default  of  payment  without  a  prior  distress.  In 
the  latter  case!  the  forms  FFF  or  GGG  should  bo  used,  and  in  the 
former  the  forms  DDD  or  EEE  and  J.JJ 

Where  by  an  Act,  power  is  conferred  upon  justices  to  issue  a 
distress  warrant,  "  if  they  shall  think  lit,"  they  must  not  refuse  to 
issue  it,  merely  because  they  think  the  Act  of  Parliament  docs  an 
injustice  in  giving  such  power  in  the  particular  case.  R.  v. 
Boteler,  4  B.  .t  S.  959. 

In  Ontario  the  53  V.  c.  24,  s.  2,  in  amending  s-s.  3  of  s.  2  of 
the  R.  S.  0.  c.  74  in  relation  to  the  costs  allowed  and  specified  in 
the  conviction  or  order,  goes  on  to  provide  that  such  costs  shall 
extend  to  and  be  deemed  to  include  costs  and  chai'ges  of  the  dis- 
tress, and  also  the  costs  and  charges  of  the  commitment  and 
conveying  the  defendant  or  the  prosecutor  or  the  complainant,  as 
the  case  may  be,  to  prison,  the  amount  thereof  being  ascertaintil 
and  stated  in  such  commitment.  Section  3  extends  the  provisions 
for  costs  and  the  recovery  thereof  to  proceedings  on  convictions  or 
orders  under  the  authority  of  "The  "Municipal  Act,"  or  of  by-laws 
of  municipal  councils  passed  thereunder,  or  where  recovery  and 
enforcement  of  penalties  is  given  in  the  manner  and  to  the  extent 
of  such  '*  Municipal  Act  "  ov  of  such  by-laws. 

The  defendant  was  convicted  before  two  justices  of  the  poaee 
for  selling  liquor  without  a  license,  contrary  to  s.  49  of  the  R.  S.  0. 
c.  194.  A  conviction  was  drawn  up  and  filed  with  the  clerk  of  the 
peace,  iu  which  it  was  adjudged  that  the  defendant  should  pay  a 
fine  and  costs,  and,  if  they  were  not  paid  forthwith,  then,  inasmuch 
as  it  had  been  made  to  appear  on  the  admission  of  the  defendant 
that  he  had  no  goods  whereon  to  levy  the  sums  imposed  by  dis- 
tress, that  he  should  be  imprisoned  for  three  months  unless  these 
sums  and  the  costs  and  charges  of  conveying  him  to  gaol  should  be 
sooner  paid.  An  amended  conviction  was  afterwards  drawn  up 
and  filed,  from  which  the  parts  relating  to  distress  and  the  costs  of 
conveying  to  gaol  were  omitted.  It  was  held  that  if  the  justices 
were  bound  to  issue  a  distress  warrant,  the  insertion  of  the  words 
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relating  to  the  admission  of  the  defendant  that  he  had  no  goods 
was  proper,  and  if  they  had  no  power  to  issue  a  distress  warrant, 
these  words  were  mere  siirpUisago  and  did  not  vitiate  the  convic- 
tion. It  was  held  also,  that  if  the  justices  had  power  to  require 
the  costs  of  conveying  him  to  gaol  to  be  paid  by  the  defendant,  the 
conviction  was  amendable  as  and  when  it  was  amended,  for  the 
amendment  was  not  of  the  adjudication  of  punishment.  R.  v. 
Menary,  19  0.  R.  091. 

A  conviction  for  carrying  on  a  noxious  and  offensive  trade,  con- 
trary to  "  The  Public  Health  Act,"  R.  8.  0.  c.  205,  imposed,  in 
default  of  sufl&cient  distress  to  satisfy  the  fine  and  costs,  imprison- 
ment in  the  common  gaol  for  fourucn  days  unless  the  fine  and 
costs,  including  the  costs  of  commitment  h  id  conveying  to  gaol,  were 
sooner  paid.  The  court  held  that  the  imposition  of  the  costs  of 
commitment  and  conveying  to  gaol  was  unauthorized,  and  that 
s.  1  of  the  R.  S.  0.  c.  74,  did  not  affect  the  question.  R.  v.  Rowlin, 
19  0.  R.  199 ;  R.  v.  Wright,  14  0.  R.  668,  followed. 

The  53  V.  c.  24,  s.  2,  now  gives  power  to  include  the  costs  of 
commitment  and  conveying  to  gaol.     See  ante,  p.  210. 

The  costs  of  conveying  the  defendant  to  gaol  cannot  be  included 
in  the  costs  of  a  conviction  for  being  unlawfully  found  drunk  on  the 
public  streets,  contrary  to  a  by-law  passed  under  "  The  Municipal 
Act,"  55  V.  c.  42.     R.  v.  Grant,  18  0.  R.  169. 

Where  a  statute  imposes  a  penalty,  and  in  default  of  paymont 
imprisonment,  a  conviction  directing  a  distress  on  non-payment  of 
the  penalty  and  in  default  of  sufficient  distress  imprisonment,  is 
bad.  Thus  a  conviction  under  s.  6  of  the  R.  S.  C.  c.  158,  was  held 
bad  because  it  provided  for  distress  in  addition  to  fine  and  im- 
prisonment, the  statute  only  awarding  imprisonment  on  non- 
payment of  the  fine.  R.  v.  Logan,  16  0.  R.  335.  R.  v.  Sparham, 
8  0.  R.  570,  approved. 

All  the  provisions  of  this  872nd  section  are  applicable  to 
convictions  under  the  Canada  Temperance  Act,  which  contains  no 
provision  for  enforcing  payment  of  the  fine.  In  default  of  suffici- 
ent distress  the  commitment  is  for  "any  period  not  exceeding  three 
months."  Where  a  conviction  under  the  Canada  Temperance  Act 
imposed  a  fine  of  $100,  and  directed  distress  on  non-payment  of  the 
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fine  and  in  default  of  sufficient  distress  imprisonment  in  the 
common  gaol  for  two  months  unless  the  fine  and  costs  including 
the  costs  of  commitment  and  conveying  to  gaol  were  sooner  paid, 
it  was  held  that  there  was  no  power  to  include  the  costs  of  com- 
mitment and  conveying  to  gaol  and  the  conviction  was  quashed. 
E.  V.  Ferris,  18  0.  E.  476. 

But  this  section  of  the  Code  provides  that  the  expenses  of  the 
distress  and  of  convoying  the  defendant  to  gaol  may  be  included. 

The  adjudication  on  a  second  offence  under  the  Ontario 
"Liquor  License  Act,"  without  providing  for  distress,  directed  im- 
mediate imprisonment  in  default  of  payment  of  the  fine  and  costs, 
and  the  conviction  drawn  up  under  it  directed  imprisonment  unless 
the  said  several  sums  were  sooner  paid.  After  the  issue  of  a  writ  of 
certiorari  but  before  its  return  an  amended  conviction  was  returned 
providing  for  distress  being  first  made.  The  Act  on  which  the  con- 
viction took  place  made  no  provision  for  the  levying  of  a  penalty  fcr 
a  second  offence,  and,  therefore,  the  case  was  governed  by  sections 
62  and  66  of  the  repealed  Act,  E.  S.  C.  c.  178,  and  imprisonment 
could  only  be  resorted  to  in  default  of  sufficient  distress.  The  court 
held  that  the  adjudication  and  the  first  conviction  were  void  in  not 
providing  for  distress,  and  that  the  amended  conviction  was  also 
invalid  because  it  did  not  follow  the  adjudication.  The  latter  con- 
viction also  provided  that  in  default  of  sufficient  distress  the 
defendant  should  be  imprisoned  for  20  days  "  unless  the  said  sums 
and  the  costs  and  charges  of  conveying  the  said  ...  to  the 
said  gaol  be  sooner  paid."  This  was  held  bad  because  the  adjudi- 
cation did  not  contain  a  similar  direction.  If  the  adjudication  had 
done  so  the  conviction  would  have  been  good.  E.  v.  Cantillon,  19 
0.  E.  197. 

Under  section  66  of  the  former  statute  the  imprisonment,  in 
default  of  distress,  could  only  be  in  the  manner  and  for  the  time 
directed  by  the  Act  on  which  the  conviction  was  founded,  and  the 
section,  therefore,  was  held  not  applicable  to  a  conviction  upon  any 
statute  which  did  not  direct  imprisonment  on  non-payment  of  the 
fine.  E.  v.  Ferris,  18  0.  E.  476.  Now,  however,  the  imprison- 
ment is  to  be  "  in  the  manner  and  for  the  time  directed  by  the  Act 
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or  law  authorizing  such  couviction  or  order  or  by  this  Act."     See 
sub-section  (a). 

It  has  been  held  in  Nova  Scotia  that  where  no  mode  of  raising 
or  levying  the  penalty  or  of  enforcing  the  payment  of  the  same  is 
stated  or  provided,  the  magistrate  who  convicts  cannot  fix  any  term 
of  imprisonment  in  default  of  payment.  The  ground  of  this 
decision  was  that  by  the  award  of  imprisonment  all  the  discretion 
was  taken  away  which  the  former  statute  required  before  the  issue 
of  warrants  of  distress  and  commitment.  R.  v.  Porter,  20  N.  S. 
R.  352  ;  R.  v.  Orr,  Ih.  426,  and  section  67  of  the  R.  S.  C.  c.  178, 
enabled  the  justice  to  commit  "  for  any  term  not  exceeding  three 
months."  The  court  saw  a  difficulty  in  doing  so,  if  the  conviction 
had  already  fixed  the  period  of  imprisonment.  But  section  872 
(fl)  of  the  Code  seems  to  meet  the  case  by  making  the  imprison- 
ment in  the  manner  and  for  the  time  directed  by  the  Act  or  law 
authorizing  the  conviction  or  order. 

This  section  provides  the  mode  of  enforcing  convictions  under 
the  Canada  Temperance  Act,  and  as  it  says  nothing  as  to  bard 
labour  there  is  no  power  to  order  imprisonment  at  hard  labour 
under  that  Act.  R.  v.  Tucker,  16  0.  R.  127  ;  R.  v.  Ferris,  18  0.  R. 
476. 

The  result  of  the  former  Act  was  to  enable  the  convicting  magis- 
trate to  order  the  levy  by  distress  of  the  penalty  and  costs  to 
dispense  with  such  levy  where  he  thinks  it  would  be  useless  or 
ruinous  and  to  order  the  defendant  to  be  imprisoned  for  a  term  not 
exceeding  three  months  unless  the  penalty  and  costs  and  also  the 
costs  and  charges  of  the  commitment  and  conveying  to  gaol  were 
sooner  paid.  See  Mechiam  v.  Home,  20  0.  R.  267.  R.  v.  Doyle, 
12  0.  R.  347,  followed. 

Where  the  conviction  directed  iiLprisonment  for  sixty  days, 
"  unless  the  said  sums  and  the  costs  and  charges  of  convey- 
ing the  said  M.  to  the  said  common  gaol  shall  be  sooner 
paid,"  and  the  commitment  directed  a  detention  for  the 
costs  and  charges  of  commitment  as  well  as  of  the  convey- 
ing to  gaol  of  the  prisoner,  amounting  to  the  further  sum  of  75 
cents,  and  it  appeared  that  the  costs  of  conveying  to  gaol  very 
much  exceeded  the  sum  of  75  cents.     It  was  held  that  there  was 
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no  excess  in  the  commitment  for  under  section  98  correspond- 
ing to  section  901,  s-s.  2  of  the  Code,  the  gaoler  could  onlj'  detain 
for  the  sum  mentioned  in  the  warrant.  Mechiam  v.  Home,  20 
0.  E.  267. 

A  conviction  under  the  Canada  Temperance  Act  may  inchide 
the  costs  and  charges  of  the  commitment  and  conveying  the  defen- 
dant to  gaol  in  default  of  distress.  Ex  parte  Shehan,  29  S.  C. 
N.  B.  133. 

In  a  conviction  for  a  first  offence  of  unlawfully  selling  intoxicat- 
ing liquor,  the  costs  of  commitment  and  conveying  the  defendant 
to  gaol,  if  the  fine  and  costs  are  not  levied  by  distress,  are  in  the 
discretion  of  the  justice.  Where  such  costs  are  not  awarded  they 
should  not  form  part  of  the  conviction  in  the  form  VV  given 
by  the  Act  which  admits  of  variance.  Form  T  given  by  the 
51  V.  c.  34,  is  not  applicable  to  a  case  where  the  „  istice  does  not 
adjudge  payment  of  the  costs  of  commitment  and  conveying  the 
defendant  to  gaol.  The  costs  of  a  distress  were  not  in  the  discretion 
of  the  justice  under  section  66  of  the  R.  S.  C.  c.  178.  Ex  parte 
Whalen,  29  S.  C.  N.  B.  144. 

A  warrant  of  commitment  for  an  indefinite  time,  or  which 
directs  the  prisoner  to  be  kept  in  custody  until  the  costs  are  paid, 
without  stating  the  amount,  is  bad.  Dawson  v.  Fraser,  7  Q.  B. 
(Ont.)  391;  see  also  Dickson  v.  Crabb,  24  Q.  B.  (Ont.)  494;  followed 
in  Moffatt  v.  Barnard,  24  Q.  B.  (Ont.)  498. 

A  warrant  reciting  a  coroner's  inquisition,  and  stating  the 
offence  as  follows: — That  C.  "  stands  charged  with  having  inflicted 
blows  on  the  body  of  the  said  F."  and  not  showing  the  place  where 
the  blows,  if  any,  were  inflicted,  or  the  offence,  if  any,  was  com- 
mitted, is  bad.  Re  Carmichael,  10  U.  C.  L.  J.  325.  The  warrant 
should  show  the  place.     Re  Beebe,  3  P.  R.  (Ont.)  270. 

Omitting  to  state  the  conviction  of  a  defendant  in  his  warrant 
oi  commitment,  will  not  subject  a  justice  to  an  action  for  false 
imprisonment,  provided  the  actual  conviction  is  proved  upon  his 
defence.     Whelan  v.  Stevens,  Taylor,  245. 

A  warrant,  for  non-performance  ot  statute  labour,  to  imprison 
for  the  remainder  of  the  penalty,  for  twelve  days  absolutely,  and 
not  unless  the  fine  and  costs  should  be  sooner  paid,  after  alleging 
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eummonb,  appearance,  conviction,  and  warrant  of  distress,  averred 
that  part  of  the  sum  directed  to  be  levied  had  been  made,  and  that 
the  plaintiff  had  no  more  goods,  it  was  held  that  the  warrant  was 
clearly  bad,  because  it  was  after  part  of  the  fine  bad  been  paid,  and 
was  for  an  absolute  time,  and  not  unless  fine  and  costs  should  be 
eoouer  paid.  Trigerson  v.  Board,  P.  C.  6  0.  S.  405 ;  followed  in 
Siuden  v.  Brown,  17  A.  E.  173  ;  see  however  the  (Ont.)  53  V.  c.  24. 
Under  the  Summary  Punishment  Act,  magistrates  could  not 
issue  their  warrant  to  imprison  absolutely  for  so  many  days,  but 
only  to  imprison  for  so  many  days,  unless  the  fine  and  costs  be 
soout'i*  paid.    Ferguson  v.  Adams,  5  Q.  B.  (Ont.)  194. 

It  is  no  objection  to  a  warrant  of  commitment  in  default  of 
flistiess,  that  it  was  issued  prior  to  the  expiration  of  a  warrant  of 
remand,  provided  that  it  is  issued  after  the  return  of  the  distress 
warrant.  R.  v.  Collier,  12  P.  E.  (Ont  '  '  ,  it.  v.  Sanderson, 
12  0.  R.  178. 

A  warrant  of  commitment  must  contain  mandatory  words, 
directing  the  gaoler  to  receive  and  retain  the  prisoner,  otherwise 
it  will  be  quashed.     E.  v.  Barnes,  4  M.  L.  E.  448. 

A  warrant  of  commitment  for  non-paj'ment  of  penalty  cannot 
be  executed  on  a  Sunday.   Egginton  v.  Lichfield,  2  E.  &  B.  717. 

But  warrants  for  arrest  for  any  indictable  offence,  or  any 
search  warrant,  may  be  issued  on  a  Sunday  or  statutory  holiday. 
Cotle,  e.  564,  s-s.  3. 

It  would  seem  that  after  conviction  and  warrant  of  distress  no 
warrant  of  commitment  can  issue  until  the  return  (III)  is  made. 
See  McLellan  v.  McKinnon,  1  0.  E.  219;  see  Code,  s.  872  [a). 

Where  the  conviction  is  bad  the  warrant  of  commitment  issued 
thereon  also  fails.     E.  v.  Eichardson,  11  P.  E.  (Ont.)  95. 

It  is  essential  to  imprisonment,  under  this  section,  in  default 
of  distress,  that  such  imprisonment  should  be  provided  for  in  the 
Act  or  law  upon  wh;'ch  the  conviction  or  order  is  founded,  or  by 
this  Act. 

If  such  imprisonment  is  so  provided,  and  the  time  of  it  is 
specified  in  the  Act  or  law,  it  can  be  awarded  under  this  section. 
R.  V.  Dunning,  14  0.  E.  52. 
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Wluno  the  wjirnvnt  of  I'diiuuituuMit  can  only  bo  isHiJod  in 
dofjiult  of  sntVu'iont  ilistroHs,  no  doubt  it  nniy  bo  Bhown  by  alVi- 
davit  tbat  no  ilistrosw  warrant  lias  boon  issuod  or  rotnrni'd.  but 
wbon  tbo  distross  warrant  Iuih  boon  issuod,  and  Iuih  boon  duly 
roturnotl  by  i\w  baililY,  tbo  court  cannot  try  tbo  trutb  of  tbo 
return  on  alVidavita.  It  is  not  nocossiiry  tbat  tbo  baililT  sbould 
actually  }:;o  to  tbo  d«'t"ondant's  prouiises  and  soarob  for  }j[oodH  on 
wbicb  to  distrain,  if  bo  is  otborwiso  satialiod  tbat  it  would  ho 
nscloss  to  do  so.  If  tbo  bailifY  nnikos  an  untruo  roturn  bo  nui y  i)o 
liable  to  an  action,  but  tbo  ma^istrato  is  justiliod  in  actinij;  ti[uiii 
it,  and  issuing  a  warrant  of  connuitniont  in  (U>fault  of  sulVicicnt 
distress.  1\.  V.  Sanderson,  Ti  I).  K.  178.  A  baililV,  oxocutin)^'  a 
warrant  of  connnitment.  is  not  autborized  to  accept  i)aynuMil  of 
tbo  iienalty  and  costs,  or  to  j:[ivo  tbo  defendant  tinio  to  procure  the 
amount.  His  duty  is  to  oxecuto  tbo  warrant.  /'»..•  see  ante,  p.  '11. 
Wbore  tbe  warrant  of  commitment  is  not,  in  fact,  f^ivcn  to  the 
bailitY  or  executed  until  after  tbe  return  of  tbo  distress  warrant, 
it  is  immaterial  tbat  tbo  former  bears  date  before  tbe  latter,  for 
tbe  warrant  of  commitment  need  not  bo  dated  at  all,  and  so  loufj; 
as  it  is  not  issued  too  soon,  it  is  not  material  tbat  it  bears  too 
early  a  date.  ^Vbere  tbe  date  of  tbe  distress  warrant  is  wrongly 
recited  in  tbe  warrant  of  commitment,  tbo  defect  is  clearly 
amendable  under  tbe  118tb  section  of  tbo  "Canada  Temperance 
Act."     //'. 

A  warrant  of  commitment  for  non-payment  of  tbe  costs  of  au 
appeal  to  tbe  Sessions,  unless  such  sum  and  all  tbe  costs  of  dis- 
tress and  commitment,  and  conveyini^  tbe  party  to  ^ao\,  be  sooner 
paid,  sbould  show  tbe  amount  of  tbe  costs  of  distress,  commitment 
and  conveyance  to  gaol.  Dickson  v.  Crabb,  24  Q.  B.  (Ont.)  i\U  ; 
see  also  Pawson  v.  Fraser,  7  Q.  B.  (Ont.)  35)1 ;  lie  Bripbt,  1 
U.  C.  L.  J.  X.  S.  24();  He  Smitb,  lb.  241. 

A  magistrate  may,  by  tbe  warrant  of  commitment,  order  tbat 
tbe  defendant  sball  pay  tbe  costs  of  tbe  warrant  and  of  conveying 
bim  to  gaol  and  lis  tbe  amount  of  such  costs,  ex  parte  Jones,  1 
D.  E.  100. 
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Tho  wiirniut  of  coimnitinent  under  tliiH  Hccliou  hIioiiM  ordf  r 
))ayinont  of  tlio  lino  lo  llio  ^iioh  r,  not  to  Dio  uiagiHtratu.  H.  v. 
Nowton,  11  r.  II.  (Ont.)  DH.     Soo  tlic!  foiiii  JJJ. 

Wlioro  tho  (lofcsndiint  jh  Hiniinmrily  convicted  at  one  iiuw  of 
Hc'voral  olVcncoH,  the  juHtiro  has  [)o\v('r  to  award  that  tho  inipiiHon- 
mont  undor  ono  or  more  of  tlio  convictionH,  hIuiII  cornnienct!  at  tho 
expiration  of  tho  Hontenco  prcivioiiHly  iironounccil.  |{,.  v.  Cnthiish, 
L.  K.  2  Q.  H.  iMi).     So(!  Hootion  H77  of  the  Code. 

Should  th(;  dof(>n(hint  Ixi  in  priHoii  in  unotlicr  diviHion  (in 
another  <^)nviotion,  thin  H7'2iid  Hcotion  docH  not  apply,  and  on  Iiih 
lihcration  thorcfrom,  ho  should  he  urrcstod  on  tin-  coininitnunt 
endorKi'd,  as  provided  hy  Hcction  Hit  of  tho  Cod(;  and  coininitted  lo 
tho  cK'J^.ody  of  tho  i^aolcr  of  tho  diviHion  within  whicli  tho  oonvic- 
tion  or  order  waH  made.  When  a  justice  convictH  a  dofondinit,,  <,u 
tho  sanio  day,  of  two  or  nioro  oIloncoH,  tho  conviction  and  coin- 
mituiont  in  ono  of  tho  caHOH,  HJiould  adjudj^o  and  order  the 
imprisonment  to  commence  at  tho  oxj)iration  of  tho  irnprisonni"  nt 
adjudfjod  and  ordered  in  tho  other  case.  II.  v.  Wilkes,  4  Jkur. 
2577 ;  K.  v.  Cuthush,  L.  H.  2  Q.  K  \n\). 

The  proper  course  where  then;  is  a  conviction  suHlcient  in  law 
and  there  is  a  variance  hot  ween  tho  conviction  and  tlio  warrant  of 
coinmitmont  is  to  enlarge  any  motion  to  quash,  so  as  to  enahh-  tho 
magistrate  to  file  a  frosh  warrant  of  comniitnient  in  conformity 
with  tho  conviction  returned.  This  course  was  adopted  where  tho 
prisoner  was  convicted  of  keeping  a  house  of  ill  fame  and  the 
conviction  alleged  that  the  offence  was  committed  in  January  1887 
and  tho  commitment  in  January  1888.  A  defect  of  this  kind  is 
amendable  under  the  800th  section  of  the  Code,  which  was  followed 
on  conviction.     U.  v.  Lavin,  12  P.  R.  (Ont.)  042. 

A  provision  for  distress  in  default  of  payment  of  the  fine  and  costs 
imposed  under  a  by-law,  did  not  constitute  a  part  of  the  penalty  or 
punishment,  but  was  merely  a  means  of  collecting  the  penalty,  as 
authorized  by  s.  2,  s-s.  14  of  the  (Ont.)  39  V.  c.  33  and  s.  421  of  the 
55  V.  c.  42.     K  V.  Flory,  17  0.  R.  715. 

The  imprisonment  provided  by  s.  68  of  the  R.  S.  C.  c.  178,  was 
an  alternative  punishment  in  place  of  the  penalty.     Where  the 
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penalty  imposed  was  not  paid,  s.  68  applied,  and  the  imprisonment 
could  only  be  for  two  months  where  the  costs  and  penalty  did  not 
exceed  twenty-five  dollars.     R.  v.  Tebo,  North- West  Terr.  Reps.  8. 

S73.  When  an  information  or  complaint  is  dismissed  with  costs  the  justice 
may  issue  a  warrant  of  distress  on  the  goods  and  chattels  of  the  prosecutor  or 
complainant,  in  the  form  KKK,  for  the  amount  of  such  costs  ;  and,  in  default  of 
distress,  a  warrant  of  commitment  in  the  form  LLL  may  issue :  Provided  that 
the  term  of  imprisonment  in  such  case  shall  not  exceed  one  month.  R.  S.  C. 
c.  178.  s.  70. 

874.  If  after  delivery  of  any  warrant  of  distress  issued  under  this  part  to 
the  constable  or  constables  to  whom  the  same  has  been  directed  to  be  executed, 
sufficient  distress  cannot  be  found  within  the  limits  of  the  jurisdiction  of  the 
justice  granting  the  warrant,  then  upon  proof  being  made  upon  oath  or  affirmation 
of  the  handwriting  of  the  justice  granting  the  warrant,  before  any  justice  of  any 
other  territorial  division,  sucl:  justice  shall  thereupon  make  an  endorsement  on 
the  warrant,  signed  with  his  hand,  authorizing  the  execution  of  tlie  wiirnmt 
v.ithin  the  limits  of  his  jurisdiction,  by  virtue  of  which  warrant  and  endorsement 
the  penalty  or  sum  and  costs,  or  so  much  thereof  as  has  not  been  before  levied  or 
paid,  shall  be  levied  by  the  person  bringing  the  warrant,  or  by  the  person  or 
persons  to  whom  the  warrant  was  originally  directed,  or  by  any  constable  or  other 
peace  officer  of  the  last  mentioned  territorial  division,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  defendant  therein. 

2.  Such  endorsement  shall  be  in  the  form  HHH  in  schedule  one  to  this  Act. 
R.  S.  C.  c.  178,  8.  03. 

STfS.  Whenever  it  appears  to  any  justice  that  the  issuing  of  a  distress  warrant 
would  be  ruinous  to  the  defendant  and  his  family,  or  whenever  it  appears  to- the 
justice,  by  the  confession  of  the  defendant  or  otherwise,  that  he  has  no  goods  and 
chattels  whereon  to  levy  such  distress,  then  the  justice,  if  he  deems  it  tit,  instead 
of  issuing  a  warrant  of  distress,  may  commit  the  defendant  to  the  common  gaol 
or  other  prison  in  the  territorial  division,  there  to  be  imprisoned,  with  or  without 
hard  labour,  for  the  time  and  in  the  manner  he  would  have  been  committed  in 
case  such  warrant  of  distress  had  issued  and  no  sufficient  distress  had  been  found. 
E.  S.  C.  0.  178,  B.  64. 

"Where  an  Act  directs  a  penalty  to  be  recovered  by  distress,  and, 
in  default  of  distress,  by  imprisonment,  a  warrant  of  commitment 
cannot  be  issued  in  the  first  instance  under  the  (N.  B.)  C.  S.  c.  62, 
6.  25,  unless  it  appears  to  the  justice  by  the  admission  of  the 
defendant  or  by  evidence  that  the  defendant  has  not  sufiicient 
goods  whereon  to  levy  a  distress.  Winslow  v.  Gallagher,  27  S.  C. 
N.  B.  25.     And  the  evidence  should  appear  on  the  face  of  the  pro- 
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oeeilings,  and  it  is  not  sufticient  for  the  magistrate  merely  to  state 
in  the  conviction  that  the  fact  had  been  made  to  appear  to  him. 

§76.  Whenever  a  justice  isnues  a  warrant  of  distress  as  hereinbefore  provided, 
he  may  suffer  the  defendant  to  no  at  large,  or  verbally,  or  by  a  written  warrant  in 
that  behalf,  may  order  the  defendant  to  be  kept  and  detained  in  safe  custody,  until 
return  has  been  made  to  the  warrant  of  distress,  unless  the  defendant  gives  suffi- 
cient security  by  recognizance  or  otherwise,  to  the  satisfaction  of  the  justice;  for 
his  appearance,  at  the  time  and  place  appointed  for  the  return  of  the  warrant  of 
distress,  before  him  or  before  such  other  justice  for  the  same  territorial  division  as 
shall  then  be  there.     R.  S.  C.  c.  178,  s.  05. 

After  conviction,  and  pending  the  return  of  a  warrant  of  dis- 
tress, a  remand  warrant,  committing  the  defendant  to  the  gaoler  of 
the  common  gaol  of  the  county  in  which  the  defendant  was  convicted, 
is  proper.     E.  v.  Collier,  12  P.  R.  (Ont.)  316. 

§77.  Whenever  a  justice,  upon  any  information  or  complaint,  adjudges  the 
deftndant  to  be  imprisoned,  and  the  defendant  is  then  in  prison  undergoing 
imprisonment  upon  conviction  for  any  other  offence,  the  warrant  of  commitment 
for  the  subsequent  offence  shall  be  forthwith  delivered  to  the  gaoler  or  other  oflicer 
to  whom  it  is  directed;  and  the  justice  who  issued  the  same,  if  he  thinks  fit,  may 
award  and  order  therein  that  the  imprisonment  for  the  subsequent  offence  shall 
commence  at  the  expiration  of  the  imprisonment  to  which  the  defendant  was  pre- 
viously sentenced.     R.  S.  C.  c.  178,  s.  G'J. 

Every  one  who  is  summarily  convicted  of  any  offence  for  which 
no  punishment  is  specially  provided,  shall  be  liable  to  a  penalty 
not  exceeding  fifty  dollars  or  to  imprisonment  with  or  without  hard 
labour  for  a  term  not  exceeding  six  months  or  to  both.  Code, 
6.  951,  s-s,  2.     See  also  s.  954. 

§78.  Whenever  a  defendant  gives  security  by  or  is  discharged  upon  recog- 
nizance and  does  not  afterwards  appear  at  the  time  and  place  mentioned  in  the 
recognizance,  the  justice  who  took  the  recognizance,  or  any  justice  who  is  then 
present,  having  certified  upon  the  back  of  the  recognizance  the  non-appearance  of 
the  defendant,  may  transmit  such  recognizance  to  the  proper  officer  in  the  province 
appointed  by  law  to  receive  the  same,  to  be  proceeded  upon  in  like  manner  as 
other  recognizances  ;  and  such  certificate  shall  be  prima  facie  evidence  of  the  non- 
appearance of  the  said  defendant. 

2.  Such  certificate  shall  be  in  the  form  MMM  in  schedule  one  to  this  Act. 
The  proper  officer  to  whom  the  recognizance  and  certificate  of  default  are  to  be 
transmitted,  in  the  pi'ovince  of  Ontario,  shall  be  the  clerk  of  the  peace  of  the 
county  for  which  such  justice  is  acting,  except  in  the  district  of  Nipissiug  as  to 
which  district  the  proper  officer  shall  be  the  clerk  of  the  peace  for  the  county  of 
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Renfrew  ;  and  the  Court  of  General  Sessions  of  the  Peace  for  such  county  shall,  at 
its  then  next  sitting,  order  all  such  recognizances  to  be  forfeited  and  estreated,  and 
the  same  shall  be  enforced  and  collected  in  the  same  manner  and  subject  to  the 
same  conditions  as  any  fines,  forfeitures  or  amercements  imposed  by  or  forfeited 
before  such  court ;  and  in  the  other  provinces  of  Canada,  the  proper  ofiicer  to  whom 
any  such  recognizance  and  certificate  shall  be  transmitted,  shall  be  the  officer  to 
whom  like  recognizances  have  been  heretofore  accustomed  to  be  transmitted  under 
the  law  in  force  before  the  passing  of  this  Act ;  and  such  recognizances  shall  be 
enforced  and  collected  in  the  same  manner  as  like  recognizances  have  heretofore 
been  enforced  and  collected.     R.  S.  C.  c.  178,  ss.  71  and  72. 

See  Code,  s.  900  (13).     Also  ss.  910  to  926. 

§79.  Unless  it  is  otherwise  provided  in  any  special  Act  under  which  a  con- 
viction takes  place  or  an  order  is  made  by  a  justice  for  the  payment  of  money  or 
dismissing  an  information  or  complaint,  any  person  who  thinks  himself  aggrieved 
by  any  such  conviction  or  order,  the  prosecutor  or  complainant,  as  well  as  the 
defendant, may  appeal,  in  the  province  of  Ontario,  to  the  Court  of  General  Sessions 
of  the  Peace ;  in  the  province  of  Quebec,  to  the  Court  of  Queen's  Bench,  Crown 
side ;  in  the  provinces  of  Nova  Scotia,  New  Brunswick  and  Manitoba,  to  the 
county  court  of  the  district  or  county  wliere  the  cause  of  the  information  or  com- 
plaint arose  ;  in  the  province  of  Prince  Edward  Island,  to  the  Supreme  Court ;  in 
the  province  of  British  Columbia,  to  the  county  or  district  court,  at  the  sitting 
thereof  which  shall  be  held  nearest  to  the  place  where  the  cause  of  the  informa- 
tion or  complaint  arose;  and  in  the  North-west  Territories,  to  a  judge  of  the 
Supreme  Court  of  the  said  territories,  sitting  v/ithout  a  jury,  at  the  place  where 
the  cause  of  the  information  or  complaint  arose,  or  the  nearest  place  thereto  where 
a  court  is  appointed  to  be  held. 

2.  In  the  district  of  Nipissing  such  person  may  appeal  to  the  Court  of  General 
Sessions  of  the  Peace  for  the  county  of  Renfrew.     51  V.  c.  45,  s.  7 ;  52  V.  c.  45,  s.  ti. 

The  right  of  appeal  under  this  section  will  be  lost  if  the  person 
aggrieved  proceeds  under  s.  900  of  the  Code,  by  way  of  stating 
a  case  for  review,  see  s-s.  14  of  s.  900. 

In  Ontario  the  52  V.  c.  15,  s.  3,  gives  an  appeal  to  the  Court  of 
Appeal  from  a  jud^nent  or  decision  of  the  High  Court  or  a  judge 
thereof,  upon  an  application  to  quash  a  conviction  made  under  a 
statute  of  the  legislature  of  Ontario  creating  an  offence  punishable 
by  summary  conviction  before  a  justice,  or  to  discharge  a  prisoner 
who  is  held  in  custody  under  such  conviction  and  without  giving 
any  security  on  the  appeal  whether  the  conviction  is  quashed  or 
the  prisoner  discharged  or  the  application  is  refused.  But  a 
certificate  of  the  Attorney-General  must  be  obtained   that  the 
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decision  involves  a  question  on  the  construction  of  "  The  British 
North  America  Act." 

Section  742  of  the  Code  gives  an  appeal  to  the  Court  of  Appeal 
in  certain  cases,  and  s.  Q{e)  defines  the  expression  '*  Court  of 
Appeal."  In  Ontario  it  signifies  any  division  of  the  High  Court  of 
Justice.  Except  as  provided  hy  these  statutes  the  Court  of  Appeal 
for  Ontario  has  no  jurisdiction  to  entertain  an  appeal  from  an 
order  of  the  court  quashing  a  summary  conviction.  E.  v.  Eli,  13 
A.  B.  526. 

Where  an  order  quashing  a  conviction  is  made  upon  default  of 
any  one  appearing  to  support  it,  the  effect  of  quashing  it.  not  only 
involving  the  restoration  of  the  fine  paid  by  the  defendant,  but 
exposing  the  convicting  magistrate  to  an  action,  there  is  inherent 
jurisdiction  in  the  court  to  open  up  such  order  so  made.  The  juris- 
diction of  the  full  court  to  rehear  motions  to  quash  convictions  has 
not  been  taken  away  by  "  The  Judicature  Act,"  but  still  exists  in 
the  Divisional  Courts.     R.  v.  Fee,  13  0.  E.  590. 

Under  "The  Customs  Act,"  E.  S.  C.  c.  32,  s.  241,  an  appeal  lies 
from  a  conviction  by  a  justice  of  the  peace  under  the  Act  in  the 
manner  provided  by  law,  from  convictions  in  cases  of  summary 
conviction  in  that  province,  in  which  the  conviction  was  had,  on  the 
appellant  furnishing  security  by  bond  or  recognizance,  with  two 
sureties,  to  the  satisfaction  of  such  justice,  to  abide  the  event  of 
such  appeal. 

By  '•  The  Seamen's  Act,"  E.  S.  C.  c.  74,  s.  118,  as  amended  by 
53  V.  c.  16,  8.  1,  there  is  no  appeal  from  any  conviction  or  order 
adjudged  or  made  under  the  Act,  nor  is  such  appeal  allowed  under 
"  The  Inland  Water's  Seamen's  Act,"  E.  S.  C.  c.  75,  s.  41. 

In  the  province  of  Ontario  by  virtue  of  the  E.  S.  c.  74,  in  refer- 
ence to  penalties  or  punishments  imposed  under  the  authority  of 
any  statute  of  the  province,  the  procedure  before  justices  of  the 
peace  is  assimilated  to  that  prevailing  under  the  statutes  of 
Canada. 

Section  4  gives  the  right  of  appeal  from  any  conviction  or  order 
made  by  a  justice  of  the  peace^  under  the  authority  of  any  statute 
iu  force  in  Ontario,  and  relating  to  matters  within  the  legislative 
authority  of  the  legislature  of  Ontario. 
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The  words  "conviction  or  order"  in  this  section  were  held  to 
mean  the  same  as  in  the  R.  S.  C.  c.  178,  s.  76,  and  an  order  does 
not  mean  an  order  of  dismissal  of  a  complaint,  nor  can  the  prose- 
cutor of  such  complaint  appeal,  under  this  section.  lie  Murphy, 
8  P.  E  (Ont.)  420. 

Under  this  879th  section  of  the  Code  there  is  an  appeal  from  an 
order  of  dismissal,  but  s.  5  of  the  R.  S.  0.  c.  74,  does  not  show 
that  there  is  now  any  appeal  from  an  order  of  dismissal  in  Ontario. 

A  statute  giving  an  appeal  does  not  take  away  the  right  to  a 
certiorari,  and  it  seems  that  it  would  not  have  this  effect,  even  if  it 
provided  that  the  decision  of  the  court  appealed  to  should  be  iiiial. 

In  the  case  of  a  conviction  for  an  offence  not  being  a  crime, 
such  as  a  breach  of  a  by-law,  though  the  conviction  is  affirmed  on 
appeal  to  the  sessions,  the  writ  of  certiorari  is  not  taken  away  by 
this  statute.  Re  Bates,  40  Q.  B.  (Ont.)  284 ;  R.  v.  Washington, 
46  Q.  B.  (Ont.)  221. 

Under  the  C.  S.  U.  C.  c.  114,  no  appeal  lay  to  the  Quarter 
Sessions,  in  the  case  of  any  conviction  for  a  crime,  the  Act  only 
applying  to  a  conviction  for  any  matter  cognizable  by  a  Justice  of 
the  Peace,  and  not  being  a  crime.  Re  Lucas,  29  Q.  B.  (Ont.)  81 ; 
Re  Meyers,  23  Q.  B.  (Ont.)  613. 

Under  this  section,  the  right  of  appeal  from  convictions  or  orders 
is  limited  to  those  made  under  any  statute  in  force  in  Ontario 
relating  to  matters  within  the  legislative  authority  of  the  Legislature 
of  Ontario.  As  to  the  legislative  authority  of  the  Legislature  of 
Ontario,  see  the  "  British  North  America  Act,  1867,"  ss.  91  <^  \)'2  ; 
see  also  R.  v.  Taylor,  36  Q.  B,  (Ont.)  183;  R.  v.  Boardman,  30  Q.  B. 
(Ont.)  553. 

Under  s.  5  of  the  Act,  the  practice  and  proceedings  on  appeal 
shall  be  the  same  as  the  practice  and  proceedings  under  the  statutes 
of  the  Dominion  of  Canada  then  in  force,  and  witnesses,  not 
examined  at  the  trial  before  the  magistrate,  may,  on  the  applica- 
tion of  either  party,  be  examined  on  the  appeal.  R.  v.  Washing- 
ton, 46  Q.  B.  (Ont.)  221.     See  Code,  s.  881. 

The  notice  of  appeal  and  the  entry  into  recognizance,  if  required 
by  statute,  as  conditions  precedent  to  the  right  of  appeal,  must  be 
proved  or  admitted,  whether  it  is  intended  to  try  or  only  to  move 
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to  respite  the  bearing;  for,  until  it  is  matle  to  appear  to  the  oourt 
that  the  appeal  is  duly  lodged  at  the  proper  sessions,  as  well  as 
that  due  notice  has  been  given  and  recognizance  entered  into,  where 
so  required  by  the  Act,  applicable  to  the  appeal,  jurisdiction  to 
hear  or  adjourn  will  not  attach.  But  a  respondent  may  waive 
proof  of  appeal  or  admit  it  so  as  to  make  proof  unnecessary. 

A  mere  technical  objection  to  entertaining  the  appeal  will  be 
waived  by  th{>  respondent  asking  an  adjournment,  but  an  objection 
of  substance  i's  to  the  jurisdiction  of  the  court  cannot  be  so 
waived.  Re  Myers,  23  Q.  B.  (Ont.)  Oil.  And  if  notice  of  appeal 
has  not  been  given  in  time,  or  the  recognizance  entered  into,  or 
other  matter  required  to  be  done  before  the  appellant  can  proceed 
with  his  appeal,  the  objection  could  probably  be  taken  at  any  time, 
for  it  would  shew  that  the  court  had  no  jurisdiction  to  entertain 
the  appeal.  K.  v.  Crouch,  35  Q.  B.  (Ont.)  433-0.  Where,  how- 
ever, notice  of  appeal  was  duly  given,  and  admitted  by  the  res- 
pondent, and  the  recognizance  also  duly  entered  into  and  filed  with 
the  clerk  of  the  peace,  but  on  the  appeal  coming  on  for  hearing, 
and  after  the  jury  were  sworn,  the  respondent's  counsel  objected 
that  there  was  no  proof  of  the  recognizance,  but  afterwards  con- 
tinued the  case,  and  did  not  renew  the  objection  at  the  close,  it  was 
held  that  the  respondent's  counsel  had  admitted  that  the  necessary 
recognizance  had  been  entered  into.     Ih. 

On  appeal  from  a  conviction  to  the  general  sessions  of  the 
peace,  the  notice  of  appeal  and  the  recognizance  were  produced  by 
the  clerk  of  the  court  from  its  files,  exhibited  to  the  court,  and  placed 
in  its  custody,  and  evidence  was  given  of  the  service  of  the  notice  of 
appeal.  The  recognizance  purported  to  be  executed  by  the  convict- 
ing justice,  and  appeared  to  have  been  in  the  custody  of  the  clerk 
of  the  peace  from  its  date.  This  was  held  sufficient  proof  to  found 
the  jurisdiction  of  the  court  to  try  the  appeal  in  the  absence  of 
evidence  shewing  the  recognizance  to  be  false.  The  recognizance 
being  in  the  same  court,  enrolment  was  held  unnecessary,  though 
if  sought  to  be  used  in  another  court,  production  of  an  exemplifica- 
tion of  enrolment  would  perhaps  be  necessary.  R.  v.  Essery, 
7  P.  R.  (Ont.)  290.  "Where  the  recognizance  was  filed  by  the 
appellant  instead  of  being  sent  to  the  clerk  of  the  peace  by  the  jus- 
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tice  who  took  it,  and  the  condition  therein  was  to  appeal  to  the 
"  general  or  quarter  sessions,"  and  not  to  the  '*  court  of  general 
sessions  of  the  peace,"  it  was  held  nevertheless  a  sufticient  com- 
pliance with  the  statute.     R.  v.  Essory,  7  P.  R.  (Ont.)  290. 

Where  a  rule  ni'^i  for  a  mundamus  to  the  sessions  command- 
ing them  to  hear  an  appeal,  called  upon  the  court  of  quarter  ses- 
sions in  and  for  the  united  counties,  etc.,  instead  of  the  justices  of 
the  peace,  for  the  united  counties,  and  the  rule  had  been  enlarged 
in  the  prior  term,  on  objection  to  the  rule  on  the  above  ground,  it 
was  replied  that  the  enlargement  waived  the  objection,  and  this 
seems  to  have  been  acquiesced  in  by  counsel  and  by  the  court. 
Be  Justices,  13  C.  P.  (Ont.)  159.  In  fact,  it  seems  that  in  all  cases 
formal  and  technical  objections  are  waived  by  an  enlargement. 
R.  V.  Allen,  5  P.  R.  (Ont.)  453-8. 

Under  the  (Ont.)  32  V.  c.  32,  s.  86,  an  appeal  from  a  convictiou 
for  selling  liquor  without  license  was  required  to  be  tried  by  the 
chairman  of  the  quarter  sessions  without  a  jury.  Re  Brown, 
6  P.  R.  (Ont.)  1. 

The  general  principle  of  appeals  is  that  judgment  is  to  be 
rendered  upon  the  same  facts  that  were  before  the  inferior  tribunal. 
See  R.  V.  Justices,  5  0.  S.  74. 

Under  the  C.  S.  U.  C.  c.  114,  there  was  no  power  of  adjourn- 
ment. The  appeal  was  required  to  be  heard  at  the  Court  of  Quarter 
Sessions  appealed  to,  for  the  Act  provided  that  the  court  should 
at  8uch  sessions  hear  and  determine  the  matter  of  such  appeal.  Re 
McCumber,  26  Q.  B.  (Ont.)  516. 

So  the  costs  of  an  appeal  from  a  justice's  conviction,  as  well  as 
the  appeal  itself,  had  to  be  determined  at  the  sessions  appealed  to. 
R.  V.  Murray,  27  Q.  B.  (Ont.)  134.  On  an  Ontario  appeal  however, 
there  is  a  power  of  adjournment,  the  practice  being  the  same  as  on 
appeal  to  the  General  Sessions,  from  a  conviction  before  a  justice  of 
the  Peace,  made  under  the  authority  of  a  statute  of  Canada.  See 
Code,  s.  880.  (/) 

The  R.  S.  0.  c.  75,  relates  to  the  procedure  on  appeals 
judge  of  a  county  court  from  summary  convictions. 

S.  on  the  9th  of  February,  1875,  was  convicted  before  jusli  -s 
of  an  offence  against  the  Act,  for  the  sale  of  spirituous  liquors.   On 
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the  27th  he  obtained  a  certiorari  to  the  justices  to  return  the  con- 
viction into  the  Queen's  Bench,  which  was  not  served  until  the  9th 
of  July.  In  the  meantime,  on  the  3rd  of  March,  he  procured  a 
summons  from  the  county  judf^e  by  way  of  appeal  from  the  convic- 
tion under  the  Act,  alleging  as  a  ground  for  obtaining  it  so  late 
that  the  delay  arose  wholly  from  the  default  of  the  justices.  He 
persisted  in  his  appeal,  notwithstanding  the  certiorari,  but  the 
judge  refused  to  adjudicate  upon  the  merits,  holding  that  it  had  not 
been  made  to  appear  to  him  that  the  delay  arose  wholly  from  the 
default  of  the  convicting  justices,  and  therefore,  that  he  had  no 
jurisdiction,  the  summons  not  having  been  procured  within  ten 
(lays  after  the  date  of  the  conviction.  On  the  13th  of  September, 
the  justices  returned  to  the  certiorari,  that  before  its  delivery  to 
them  they  had,  at  the  request  of  S,  transmitted  the  conviction  and 
papers  to  the  county  judge  upon  the  appeal,  under  the  Act.  See 
s.  3,  thirdly.  In  November,  S.  having  procured  the  papers  to  be 
returned  l)y  the  county  court  clerk  at  Barrie,  to  the  magistrate's 
clerk  at  Orillia,  moved  to  quash  the  return  to  the  certiorari,  and 
for  another  writ,  or  for  an  attachment  for  not  having  returned  the 
conviction  in  obedience  to  it,  or  for  an  order  to  return  the  convic- 
tion forthwith,  or  to  amend  the  return  by  including  the  conviction 
therein.  In  support  of  this  motion,  it  was  urged  that  the  magis- 
trates wrongfully  put  it  out  of  their  power  to  return  the  writ,  by 
transmitting  the  papers  to  the  clerk  of  the  county  court,  when  they 
must  have  known  that  the  time  for  transmitting  the  papers  had 
expired,  and  that  the  appeal  was  too  late. 

The  application  was  refused,  for  S.  having  procured  the  trans- 
mission of  the  papers  for  his  own  appeal,  could  not  insist  that  it 
was  wrong ;  it  was  apparent  that  he  had  abandoned  the  certiorari 
in  order  to  carry  on  his  appeal,  and  when  he  served  the  writ  he 
knew  that  the  justices  had  not  the  papers  to  return. 

The  county  court  judge  has  jurisdiction  to  issue  a  summons  in 
appeal  at  any  time  within  one  month,  if  it  appears  to  him  that 
the  delay  in  transmitting  the  proceedings  is  wholly  the  default  of 
the  justices,  and  the  court  expressed  an  opinion  that  the  justices 
could  not  properly  have  refused  to  transmit  the  papers,  on  the 
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ground  that  the  appeal  was  not  made  in  time;  but  that  on  the 
recognizance  being  furnished,  thej'  shoukl  transmit  them  at  least 
within  the  month,  leaving  it  to  the  county  court  judge  to  decide  as 
to  the  cause  of  delay.    R.  v.  Slaven,  88  Q.  B.  (Ont.)  557. 

The  R.  S.  0.  c.  75,  contains  a  provision  for  the  transmission,  by 
the  clerk  of  the  county  court  of  the  proceedings  and  evidence,  after 
the  matter  is  finally  disposed  of,  to  the  clerk  of  the  peace.  See 
8.  3,  thirdly.  This  provision  was  introduced  since  E.  v.  Slaven, 
supra,  was  decided. 

The  record  of  conviction  may  be  said  generally  to  consist  of 
two  adjudications,  the  one  the  adjudication  of  guilt  or  conviction, 
propeiiy  so  called,  and  the  other,  the  adjudication  of  punishment 
or  sentence,  properly  so  called.  From  the'  conviction,  properly  f^o 
called,  there  is  an  appeal  to  the  sessions,  but  from  the  sentence 
there  is  no  appeal  to  the  sessions.  McLellan  v.  McKinnon,  1  0,  I;. 
238,  per  Armour,  J. 

Two  justices  appointed  in  1880,  for  the  temporary  judicial 
district  of  Nipissing,  made  a  conviction  in  the  said  district  of 
one  M.,  for  an  assault  committed  there.  It  was  held  that  no 
appeal  would  lie  undjr  9  V.  c.  41,  to  the  general  sessions  of  the 
county  of  Renfrew,  being  the  nearest  to  the  place  of  convictiou, 
for  the  justices  were  not  appointed  under  that  Act,  but  under  the 
R.  S.  0.  c.  71,  and  the  place  of  conviction  was  not  in  any  part  of 
Canada  defined  and  declared  by  proclamation  under  that  Act. 
Gibson  v.  McDonald,  7  0.  R.  401. 

Under  a-b.  2  of  s.  879  of  the  Code,  the  appeal  is  to  be  to  the  court 
of  general  sessions  of  the  peace  for  th-;  county  of  Renfrew. 

The  former  Act  gave  no  appeal  to  a  prosecutor,  but  only  to  the 
defendant.  8ee  lie  Murphy,  8  P.  R.  (Ont.)  420.  Now,  any  person, 
.the  prosecutor  or  complainant  as  well  as  the  defendant,  may 
appeal. 

An  order,  as  distinguished  from  a  conviction,  may  be  appealed 
from,  and  there  is  now  no  distinction  between  a  conviction  and 
order  and  an  order  of  dismissal,  except  in  Ontario. 

In  Nova  Scotia  an  appeal  will  lie  to  the  county  court  of  the 
county  from  a  convictiou  for  penalties  under  "  The  Fisheries  Act"; 
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R.  S.  C.  c.  95,  9.  20,  providing  that  the  laws  relating  to  summary 
convictions  anil  orders  shall  apply  to  cases  under  said  Act.  E.  v. 
Todd,  1  Bus.  &  Ches.  N.  S.  62. 

S80  Every  rij^ht  of  appeal  shall,  unless  it  is  otherwise  provided  iu  auy 
special  Act,  be  subject  to  the  conditions  following,  that  is  to  say : — 

(a)  If  the  conviction  or  order  is  made  more  than  fourteen  days  before  the 
sittinj^s  of  the  court  to  which  the  appeal  is  fjiven,  such. appeal  shall  be  made  to  the 
then  next  sittings  of  such  court :  but  if  the  conviction  or  order  is  made  within 
fourteen  days  of  the  sittings  of  such  court,  then  to  the  second  sittings  next  after 
such  conviction  or  order ; 

{b)  The  appellant  shall  give  to  the  respondent,  or  to  the  jpstice  who  tried  the 
case  for  him,  a  notice  in  writing,  in  the  form  NNN  in  schedule  one  to  this  Act,  of 
such  appeal,  witliin  ten  days  after  such  conviction  or  order  ; 

(f)  The  appellant,  if  the  appeal  is  from  a  conviction  adjudging  im"..risonment, 
shall  either  remain  in  custody  until  the  holding  of  the  court  to  which  the  appeal  ia 
-piven,  or  shall  enter  into  a  recognizance  in  the  form  000  in  the  said  schedule 
with  two  suflicient  sureties,  before  a  justice,  conditioneu  personally  to  appear  at 
the  said  court,  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the  court 
tliereupou,  and  to  pay  such  costs  as  are  awarded  by  the  court;  or,  if  the  appeal  is 
atjainst  any  conviction  or  ordar,  whereby  only  a  penalty  or  sum  of  money  is  ad- 
judged to  be  paid,  the  appellant  (although  the  order  directs  imprisonment  in  default 
of  payment),  instead  of  remaining  in  custody  as  aforesaid,  or  giving  such  recog- 
nizance as  aforesaid,  may  deposit  with  the  justice  convicting  or  making  the  order 
sucli  sum  of  money  as  such  justice  deems  suflicient  to  cover  the  sum  so  adjudged 
to  be  paid,  together  with  the  costs  of  the  conviction  or  order,  and  the  costs  of  the 
appeal;  and  upon  such  recognizance  being  given,  or  such  deposit  being  made,  the 
justice  before  whom  such  recognizance  is  entered  into,  or  deposit  made,  shall 
liberate  such  person,  if  in  custody ; 

(f/)  In  case  of  an  appeal  from  the  order  of  a  justice,  pursuant  to  section  five 
hundred  and  seventy-one,  for  the  restoration  of  gold  or  gold-bearing  quartz,  or 
silver  or  silver  ore,  the  appellant  shall  give  security  by  recognizance  to  tlie  value  of 
the  said  property  to  prosecute  his  appeal  at  the  next  sittings  of  the  court  and  to 
pay  auch  costs  as  are  awarded  against  him  ; 

(t)  The  court  to  which  such  appeal  is  made  shall  thereupon  hear  and  deter- 
mine the  matter  of  appeal  and  make  such  order  therein,  with  or  without  costs  to 
either  party,  including  costs  of  the  court  below,  as  seems  meet  to  the  court, — and, 
in  case  of  the  dismissal  of  an  appeal  by  the  defendant  and  the  affirmance  of  the 
conviction  or  order,  shall  order  end  adjudge  the  appellant  to  be  punished  according 
to  the  conviction  or  to  pay  the  amount  adjudged  by  the  said  order,  and  to  pay 
such  costs  as  are  awarded, — and  shall,  if  necessary,  issue  process  for  enforcing  tha 
judgment  of  the  court  ;  and  whenever,  after  any  such  deposit  has  been  made  as 
aforesaid,  the  ccnviction  or  order  is  affirmed,  the  court  may  order  the  sum  thereby 
adjudged  to  be  paid,  together  with  the  costs  of  the  conviction  or  order,  and  tlie 
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costs  of  the  appeal,  to  be  paid  out  of  the  money  deposited,  and  the  residue,  if  any, 
to  be  repaid  to  the  appellant ;  and  whenever,  after  any  such  deposit,  the  conviction 
or  order  is  quashed,  the  court  shall  order  the  money  to  be  repaid  to  the  appellant ; 

{/)  The  said  court  shall  havo  power,  if  necessai-y,  from  time  tn  time,  by  order 
endorsed  on  the  conviction  or  order,  to  adjourn  the  hearing  of  tiie  appeal  from  one 
sittings  to  another,  or  others,  of  the  said  court ; 

(jr)  Whenever  any  conviction  or  order  is  quashed  on  appeal,  as  aforesaid,  the 
clerk  of  the  peace  or  other  proper  officer  shall  forthwith  endorse  on  tlio  conviction 
or  order  a  memorandum  that  the  same  has  been  quashed  ;  and  whenever  any  copy 
or  certificate  of  sncli  conviction  or  order  is  made,  a  copy  of  such  memorandum 
shall  be  added  thereto,  and  shall,  when  certified  under  the  hand  of  the  clerk  of  the 
peace,  or  of  the  proper  ofiScer  having  the  custody  of  the  same,  be  sutlicient  evidence 
in  all  courts  and  for  all  purposes,  that  the  conviction  or  order  has  been  quashed. 
51  V.  c.  45,  8.  8 ;  53  V.  c.  37,  s,  24. 

If  the  conviction  is  made  within  fourteen  clays  of  the  sittings 
of  the  court,  and  a  notice  of  appeal  is  given  to  the  sittings  then 
next  ensuivff,  instead  of  the  second  sittings  next  after  such  con- 
viction, the  notice  will  be  void,  and  will  not  prevent  a  proper 
notice  being  afterwards  given  (if  given  within  ten  days  after  the 
conviction)  for  the  second  sittings  thereafter.  R.  v.  Caswell,  33 
Q.  B.  (Ont.)  303. 

The  words  within  ten  dayo  after  conviction,  exclude  the  day  of 
conviction.  Scott  v.  Dickson,  1  P.  R.  (Ont.)  366.  If  the  last  of 
the  ten  days  limited  for  notice  fall  on  a  Sunday  or  holiday,  notice 
given  on  the  Monday  following  or  next  juridical  day,  is  sufficient. 
R.  S.  C.  c.  1,  s.  7  (27). 

If  the  appeal  is  within  a  time  after  order  made,  the  making  of 
the  order,  or  verbal  decision,  and  not  the  service  or  formal  drawing 
up  of  it  is  meant.  R.  v.  Derbyshire,  7  Q.  B.  193  ;  ex  parte  John- 
son, 3  B.  &  S.  947.  Sunday  is  usually  included  in  the  number  of 
days.     Ex  parte  Simkin,  2  E.  &  E.  392. 

Where  the  act  is  to  be  done  within  so  many  days  after  a  given 
event,  the  day  of  the  happening  thereof  must  be  excluded. 
Williams  v.  Burgess,  12  A.  &  E.  635 ;  Young  v.  Higgins,  6  U.  k 
W.  49.  And  when  the  words  are  "  between  "  the  29th  May  and 
the  28th  August,  both  the  days  named  are  excluded.  R.  v. 
Murphy,  24  N.  S.  R.  21.  See  also  Radcliffe  v.  Bartholomew, 
L.  R.  1  Q.  B.  161  (1892). 
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No  practice  of  the  sessions  can  do  away  with  the  notice  of 
appeal.  B.  v.  Lincolnshire,  3  B.  &  C.  548.  Nor  can  the  sessions 
diminish  the  time  allowed  for  the  notice  of  appeal  or  add  a  new 
condition.  B.  v.  Staffordshire,  4  A.  &  E.  842.  It  is  not  necessary 
that  this  notice  should  be  personally  served,  if  it  be  left  for  the 
party  at  his  dwelling  house,  it  will  be  sufficient.  B.  v.  York,  7 
Q.  B.  154.  But  it  is  not  sufficient  service  to  send  the  notice  by 
post.    R.  V.  Le  -^  mster,  2  B.  &  S.  391. 

The  notice  o^  appeal,  given  by  the  statute,  was  also  held  suffi- 
ciently particular  to  allow  all  objections  being  raised  which  were 
apparent  on  the  face  of  the  conviction  or  order.  Helps  and  Eno, 
9  U.  C.  L.  J.  302.  It  is  not  now  necessary  to  state  any  grounds 
of  appeal  in  the  notice,  so  that  it  is  apprehended  the  appellant  is 
not  limited  as  to  his  objections. 

A  notice  of  appeal  addressed  to  the  convicting  magistrate 
alone,  and  not  to  the  respondent,  is  invalid.  Keohan  v.  Cook, 
North-West  Terr.  Eeps.  54.  But  it  seems  that  under  s-s.  {h)  the 
notice  of  appeal  may  be  served  on  the  convicting  justice,  and  it 
has  been  held  sufficient  to  serve  a  notice  of  appeal  on  the  convict- 
ing justice  without  stating  on  its  face  that  it  is  for  the  prosecutor, 
as  the  justice  must  be  taken  to  know  that  it  is  so.  Ex  imrte 
Doberty,  25  S.  C.  N.  B.  38.  And  the  form  NNN  is  sufficient,  the 
982nd  section  of  the  Act  providing  that  the  several  forms  in  the 
schedule,  varied  to  suit  the  case,  shall  be  deemed  good,  valid,  and 
sufficient  in  law. 

The  notice  should  be  signf^d  by  the  party  appealing,  or  his 
attorney,  but  it  need  not  set  ftrih  the  grounds  of  appeal.  If  the 
notice  is  otherwise  in  form  it  is  not  absolutely  necessary  that  it 
should  be  signed  by  the  appellant.  R.  v.  Nichol,  40  Q.  B. 
(Out.)  46. 

The  notice  may  be  signed  by  the  attorney's  clerk  for  the  appel- 
lant.   R.  V.  Kent,  L.  R.  8  Q.  B.  305. 

Where  there  are  several  appellants  they  may  either  join  in  one 
notice  or  each  of  them  may  give  a  separate  notice.  R.  v.  Oxford, 
4  Q.  B.  177. 
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Service  of  notice  of  appeal  in  court,  upon  the  clerk  to  justices, 
in  their  presence,  is  good  service.     R.  v.  Eaves,  L.  R.  5  Ex.  75. 

If  the  notice  is  given  in  time,  the  recognizance  may  be  entered 
into  at  any  time  before  the  case  is  stated  and  delivered.  Stan- 
hope V.  Thorsby,  L.  R.  1  C.  P.  423. 

The  time  of  entering  into  recognizances  is  when  the  appellant 
appears  before  the  justice,  and  verbally  acknowledges  them,  though 
they  are  not  drawn  up  until  afterwards.  R.  v.  St.  Albans,  8  A.  i!c 
E.  932. 

When  recognizances  are  tendered,  the  justice  is  bound  to 
receive  them,  and  cannot  refuse  thera  because  he  thinks  the  notice 
bad.    R.  v.  Carter,  24  L.  J.  M.  C.  72. 

One  member  of  a  corporation  cannot  enter  into  a  recognizance 
to  bind  the  rest.     R.  v.  Manchester,  7  E.  &  B.  453. 

When,  in  tfie  recognizance,  the  appellant,  instead  of  being 
bound  to  appear  and  try  the  appeal,  as  required  by  the  Act,  was 
bound  to  appear  at  the  sessions  to  answer  any  charge  that  might 
be  made  against  him,  the  appeal  was  dismissed  and  the  recogni- 
zance was  not  allowed  to  be  taken  in  court,  for  although  it  need 
not  be  entered  into  within  ten  days,  it  must  l)e  entered  into  and 
filed  before  the  sittings  of  the  court  of  Quarter  Sessions,  to  which 
the  appeal  is  made.     Kent  v.  Olds,  7  U.  C.  L.  J.  21. 

It  was  held  under  the  former  statutes  that  the  form  of  recogni- 
zance to  try  an  appeal,  given  iji  the  schedule  to  the  C.  S.  Can.  c. 
103,  p.  1130,  was  sufficient,  though  the  condition  differed  in  form 
from  that  provided  for  by  c.  90,  s.  117.  lie  Wilson,  23  Q.  B.  (Ont.) 
301. 

If  the  recognizance  does  not  provide  for  the  payment  of  the 
costs  of  the  appeal,  as  required  by  this  section,  the  appeal  is  not 
properly  before  the  court  and  cannot  be  heard.  R.  v.  Becker,  20 
0.  R.  G76. 

A  recognizance  entered  into  after  the  expiration  of  the  time 
prescribed  by  a  statute  is  not  void,  and  the  court  of  Quarter 
Sessions,  although  by  reason  of  the  recognizance  being  out  of 
time  it  has  no  jurisdiction  to.  hear  the  appeal,  has  jurisdiction  to 
estreat  the  recognizance  for  non-payment  of  such  costs  as  may 
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have  been  awarded  upon  the  dismissal  of  the  appeal.    R.  v.  Jus- 
tice Glamorganshire,  24  Q.  B.  D.  675. 

Under  the  English  Act  of  1879  which  provides  that  the  recog- 
nizance shall  be  en'^red  into  three  days  after  giving  notice  of 
appeal,  it  was  held  that  a  notice  given  after  the  allowance  of  a 
deposit  on  appeal  was  not  sufficient.  E.  v.  Justice  Anglesey,  L.  R. 
2  Q.  B.  29  (1892). 

It  appt  av3  to  be  the  established  practice  for  the  sessions  to  hear 
appeals  on  the  first  day,  but  there  is  no  law  compelling  them  to  do 
so.    Re  Meyers,  23  Q.  B.  (Ont.)  614. 

The  court  has  no  power  to  award  costs  on  discharging  an  appeal, 
for  want  of  proper  notice  of  appeal,  for  the  words  "  shall  hear  and 
determine  the  matter  of  appeal,"  mean  deciding  it  upon  the  merits. 
Re  Madden,  31  Q.  B.  (Ont.)  383;  see  Code,  s.  883;  R.  v.  Becker, 
20  0.  R.  676 ;  and  it  seems  that  the  884th  section  of  the  Act 
would  only  apply  when  a  proper  notice  of  appeal  has  been  served. 

Where  the  right  to  appeal  is  given,  under  conditions  such  as 
entering  into  recognizance  and  giving  notice,  etc.,  as  in  the  statute, 
all  these  conditions  must  be  strictly  complied  with.  R.  v.  Lincoln- 
shire, 3  B.  &  C.  548.  The  person  appealing  must  not  only  give 
notice  within  the  proper  time,  but  he  must  also  either  remain  in 
custody  or  enter  into  the  proper  recognizance.  Kent  v.  Olds, 
7  U.  C.  L.  J.  21;  Arch.  J.  P.  37.  A  failure  to  comply  with  these 
conditions  will  not  be  waived  by  the  respond(3nt  asking  for  a  post- 
ponement after  the  appellant  has  proved  his  notice  of  appeal  on  the 
tiist  day  of  the  court.     Re  Meyers,  23  Q.  B.  (Ont.)  Gil. 

If,  by  the  death  of  the  respondent,  the  giving  of  notice  has 
become  inipossible,  the  appeal  may  be  heard  without  it.  R.  v. 
Lancashire,  15  Q.  B.  88. 

The  court  of  Quarter  Sessions  has  power  to  adjourn  the  hearing 
of  a  part  heard  appeal  to  a  subsequent  session.  R.  v.  Guardian 
C.  Union,  7  U.  C.  L.  J.  331.  The  statute,  as  we  have  seen,  also 
expressly  confers  the  power  of  adjournment.  See  s.  880  (/).  An 
adjournment  of  the  sessions  is  a  continuance  of  the  sume  sessions 
or  sittings.  Rawnsley  v.  Hutchinson,  L.  R.  6  Q.  B.  305.  An  appeal 
dismissed  for  want  of  prosecution  may,  at  the  instance  of  the 
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appellant  and  satisfactorily  accounting  for  his  non-appearance,  be 
reinstated.     Re  Smith,  10  U.  C.  L.  J.  20. 

There  had  been  a  conviction  before  two  magistrates  for  a 
breach  of  the  license  law.  The  counsel  for  the  defendant  then 
demanded  an  appeal — one  of  the  magistrates  asked  him  to  prepare 
the  bond  and  he  himself  would  see  the  other  necessary  papers  filed. 
The  defendant's  counsel  thereupon  had  the  bond  prepared,  sent  it 
to  the  defendant  and  told  her  that  the  magistrates  would  instruct 
her  what  else  was  necessary.  The  defendant  thereupon  got  the 
bond  executed  and  gave  it  to  the  magistrate,  who  said  "  it  was  all 
right."  There  was  no  affidavit  filed  on  the  appeal  as  required  by 
R.  S.  N.  S.  c.  22,  s.  28 ;  on  application  to  set  aside  the  appeal,  it 
was  held  that  the  appeal  must  be  allowed,  the  appellant  haviug 
been  misled  by  the  conduct  of  the  magistrate.  McKay  \ .  McKay, 
Thomson,  75. 

An  appeal  under  the  C.  S.  U.  C.  c.  114,  was  held  not  to  be 
Avaived  by  the  appellant,  paying  the  fine  and  costs.  Re  Justices 
York,  13  C.  P.  (Out.)  159. 

There  can  be  no  doubt  that,  where  the  notice  of  appeal  and  the 
recognizances  are  duly  given,  execution  is  suspended,  for  the  jus- 
tice in  the  section  now  under  consideration  is  directed  to  liberate 
the  appellant  if  in  custody  in  such  case,  and  the  same  effect  is 
given  to  the  making  of  the  deposit  after  notice  of  appeal ;  but 
there  is  no  provision  in  the  section  to  meet  the  circumstances, 
when  the  would-be  appellant  elects  to  remain  in  custody,  in  lieu  of 
giving  a  recognizance  or  making  a  deposit.     Kerr's  Acts,  226-7. 

A  prisoner  was  convicted  of  vagrancy  and  committed  to  custody 
under  a  warrant  issued  by  the  convicting  magistrate.  She  gave 
bail  and  was  discharged  from  custody  under  this  section.  On  the 
appeal  to  the  sessions  being  heard,  the  prisoner  was  found  guilty 
and  the  conviction  affirmed,  and  the  prisoner  directed  to  be 
punished  according  to  the  conviction.  No  process  was  issued  by 
the  sessions  for  enforcing  the  judgment  of  the  court,  but  a  new 
warrant  was  issued  by  the  convicting  magistrate  under  which  the 
prisoner  was  retaken.  Writs  of  habeas  corpus  and  certiorari  were 
issued,  and  on  the  return  thereof  a  motion  was  made  for  the 
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discharge  of  the  prisoner.  In  the  margin  of  the  writ  of  liabeus 
corpus,  it  was  marked  "  jjer  33  Car.  2,"  which  was  signed  by  the 
judge  issuing  it.  It  was  held  that  the  prisoner  was  not  in  custody 
or  confined  under  the  judgment  of  the  sessions  but  under  the  war- 
rant of  the  convicting  magistrate,  and  the  court  iuchned  to  the 
opinion,  under  the  circumstances,  the  convicting  magistrate  was 
functus  oficio  and  therefore  could  not  issue  the  warrant  in  question, 
which  should  have  been  issued  by  the  sessions ;  and  possibly  they 
could  have  directed  punishment  for  the  unexpired  terra  ;  but  that 
if  no  bail  had  been  given  and  the  prisoner  hadjremained  in  custody, 
no  further  order  of  commitment  would  have  been  necessary,  or  if 
no  warrant  of  commitment  had  been  issued  prior  to  appeal,  the 
magistrate  could  have  issued  one  thereafter.  The  court  held  also 
that  there  was  power  to  act  under  the  R.  S.  0.  c.  70,  and  so  a  judge 
in  chambers  could  deal  with  the  motion,  that  marking  the  writ  as 
under  the  statute  of  Charles,  did  not  prevent  the  learned  judge  so 
acting  under  c.  70,  or  at  common  law,  and  as  no  offence  was 
declared,  the  j)risoner  was  directed  to  be  discharged  on  the  habeas 
corpus.  It  was  held  also  that  under  a  certiorari  the  conviction 
might  be  quashed,  and  as  the  judgment  of  the  sessions  con- 
firmed the  conviction  it  would  probably  fall  with  it.  E.  v.  Arscott, 
9  0.  R.  541. 

The  direction  in  section  880  (F)  for  the  endorsement  of  the 
order  to  adjourn  on  the  conviction  is  directory  only.  Where  the 
appeal  comes  on,  an  adjournment  asked  for  entered  in  the  clerk's 
book  acted  upon  and  the  conviction  quashed  at  the  adjourned  sit- 
tings, the  mere  fact  that  the  order  to  adjourn  was  not  indorsed  on 
the  conviction,  will  not  affect  the  validity  of  the  proceedings. 
R.  V.  Read,  17  0.  R.  185. 

881.  When  an  appeal  aj^ainst  any  summary  conviction  or  decision  lias  been 
lodged  in  due  form,  and  in  compliance  with  the  renuiremeuta  of  this  part  the 
court  appealed  to  shall  try,  and  shall  be  the  absolute  judj^e,  as  well  of  the  facts  u^ 
of  the  law,  in  respect  to  such  conviction  or  decision ;  and  any  of  the  parties 
to  the  appeal  may  call  witnesses  and  adduce  evidence,  whether  such  wit- 
nesses were  called  or  evidence  adduced  at  the  hearing  before  the  justice  or  not, 
either  as  to  the  credibility  of  any  witness,  or  as  to  any  other  fact  material  to 
the  inquiry ;  but  any  evidence  taken  before  the  justice  at  the  hearing  below, 
signed  by  the  witness  giving  the  same  and  certitied  by  the  justice,  may  be  read 
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on  snch  appeal,  and  shall  have  the  like  force  and  effect  as  if  the  witness  was  there 
examined  :  Provided,  tluvt  the  court  appealed  to  is  satisfied  by  affidavit  or  other- 
wise, that  the  personal  presence  of  the  witness  cannot  be  obtained  by  any  reason- 
able efforts.     53  V.  c.  37,  s.  25. 

Under  the  former  statutes,  the  appellant  could  not  of  right 
demand  that  a  jury  be  empanelled  to  try  the  appeal.  It  was 
discretionary  with  the  court  to  try  the  appeal  or  to  grant  a  jury. 
Gilchen  v.  Eaton,  13  L.  C.  E.  471 ;  10  U.  C.  L.  J.  81.  A  trial  by 
jury  was  warranted  by  the  13th  and  14th  V.  c.  54;  Hespeler  and 
Shaw,  16  Q.  B.  (Ont.)  104.  See  also  K.  v.  Bradshaw,  38  Q.  B. 
(Ont.)  564.  Under  the  Act  as  at  present  framed,  the  court  shall 
try  the  appeal  and  be  absolute  judge  as  well  of  the  facts  as  of  the 
law. 

The  36  V.  c.  58,  s.  2,  was  not  confined  to  cases  under  the  Acts 
mentioned  in  the  preamble  and  title  relating  only  to  the  desertion 
of  seamen,  but  extended  to  other  cases,  and  on  an  appeal  in  Ontario 
to  the  sessions  from  a  conviction  by  a  ma^istrdte  for  breach  of  a 
municipal  by-law,  it  was  held  to  be  in  the  discretion  of  the  chair- 
man to  grant  or  refuse  a  request  for  a  jury,  the  Act  being  declara- 
tory of  the  meaning  of  the  section  now  under  consideration. 
R.  V.  Washington,  46  Q.  B.  (Ont.)  221. 

If  the  conviction  or  order  has  not  been  returned  to  the  sessions 
a  snhpa'na  duces  tecum  should  be  served  on  the  justice  to  produce 
it,  and  if  the  order  or  conviction  has  been  served  upon  the  respon- 
dent it  will  be  advisable  also  to  give  him  a  notice  to  produce  it. 

Upon  the  hearing,  the  first  step  after  the  appeal  is  called  on  is 
that  the  appellant  should  prove  his  notice  unless  it  be  admitted. 
This  Act  gives  the  right  on  appeal  to  the  sessions  to  examine 
witnesses  not  heard  on  the  trial  before  the  magistrate.  K.  v. 
Washington,  46  Q.  B.  (Ont.)  221. 

882.  No  jiidtjment  shall  bo  ^iven  in  favour  of  the  appellant  if  the  appeal  is 
based  on  an  objection  to  any  information,  complaint  or  summons,  or  to  any  war- 
rant to  apprehend  a  defendant  issued  upon  any  such  information,  complaint  or 
summons,  for  any  alleged  defect  therein,  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  complaint,  summons  or  warrant  and  the 
evidence  adduced  in  support  thereof  at  the  hearinjj  of  such  information  or  com- 
plaint, unless  it  is  proved  before  the  court  hearing  the  appeal  that  such  objection 
was  made  before  the  justice  before  whom  the  case  was  tried  and  by  whom  such 
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conviction,  jiidKment  or  decision  was  given,  or  unless  it  is  proved  that  notwith- 
standing It  was  shown  to  sucli  justice  that  by  such  variance  the  person  summoned 
and  appearing  or  apprehended  had  been  deceived  or  misled,  such  justice  refused  to 
adjourn  the  hearing  of  the  case  to  some  further  day,  as  herein  provided.  R.  S.  C. 
c.  178,  8.  79. 

See  ante,  p.  160. 

88S.  In  every  case  of  appeal  from  any  summary  conviction  or  order  bad  or 
made  before  any  justice,  the  court  to  whinli  such  appeal  is  made  shall,  notwith- 
standing any  defect  in  such  conviction  or  order,  and  notwithstanding  that  the 
punishment  imposed  or  the  order  made  may  be  in  excess  of  that  which  might 
lawfully  have  been  imposed  or  made,  hear  and  determine  the  charge  or  com- 
plaint on  which  such  conviction  or  order  has  been  had  or  made,  upon  the  mei  its, 
and  may  coutirm,  reverse  or  modify  the  decision  of  such  justice,  or  m^y  make 
such  other  conviction  or  order  in  the  matter  as  the  court  thinks  just,  and  may 
by  such  order  exercise  any  power  which  the  justice  whose  decision  is  appealed 
from  might  have  exercised,  and  such  conviction  or  order  shall  have  the  same 
effect  and  may  be  ei.forced  in  the  same  manner  as  if  it  had  been  made  by  such 
justice.  The  court  may  also  make  such  order  as  to  costs  to  be  paid  by  either 
party  as  it  thinks  fit. 

2.  Any  conviction  or  order  made  by  the  court  on  appeal  may  also  be  enforced 
by  process  of  the  court  itself.     .53  V.  c.  37,  s.  iili. 

It  seems  the  court  may  alter  the  conviction  to  make  it  agree 
with  the  adjudication  or  minute  of  conviction,  but  if  both  agree 
and  the  conviction  is  wrong,  they  cannot  amend,  as  there  is  no 
power  to  interfere  with  the  adjudication.  R.  v.  Elliott,  12  0.  R. 
524  ;  R.  V.  Walsh,  2  0.  R.  206;  R.  v.  Plenary,  19  0.  R.  691.  See 
(inte,  p.  190. 

Tt  would  seem  that  under  this  section  the  sessions  cannot 
amend  the  sentence  or  adjudication  of  punishment,  but  only  the 
conviction  or  adjudication  of  guilt.  They  cannot,  therefore,  strike 
out  of  a  conviction  the  part  imposing  "  hard  labour."  McLellan  v. 
McKennon,  1  0.  R.  219.  As  a  general  rule  the  sessions  cannot 
alter  the  sentence  or  adjudication  of  the  justice,  though  they  can 
amend  matters  of  form,  lb.,  and  there  is  no  power  of  amendment 
when  the  conviction  is  returned  on  certiorari.  See  R.  v.  Allbright, 
'J  P.  R.  (Out.)  25,  27. 

884.  The  court  to  which  an  appeal  is  made,  upon  prnof  of  notice  of  the 
appeal  to  such  court  having  been  given  to  the  person  entitled  to  receive  the  same, 
though  such  appeal  was  not  afterwards  prosecuted  or  entered,  may,  if  such  appeal 
lias  not  been  abandoned  according  to  law,  at  the  same  sittings  for  which  such 
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notice  was  given,  order  to  the  party  or  parties  receivin)^  the  Hanie  Huch  costs  and 
charges  as  are  thought  reasonable  and  just  by  the  court,  to  be  paid  by  the  party  or 
parties  ({ivin^^  such  notice ;  and  such  costs  shall  be  recoverable  in  the  manner 
provided  by  this  Act  for  the  recovery  of  costs  upon  an  appeal  a;,'ain8t  an  order  or 
conviction.     11.  S.  C.  c.  178,  s.  81. 

It  seems  that  to  give  the  court  jurisdictioa  under  this  section, 
a  proper  notice  of  appeal  must  be  served.     See  ante,  p.  228. 

Where  the  notice  of  appeal  has  been  given  and  might  have  been 
acted  on,  the  court  to  which  the  notice  referred  can  give  costs. 
R.  v.  Leeds,  3  E.  &  E.  561 ;  E.  v.  Liverpool,  15  Q.  B.  1070  ;  and  a 
notice  for  the  wrong  sessions  cannot  be  treated  as  a  notice  for  the 
right  sessions,    li.  v.  Salop,  4  E.  &  B.  257. 

Where  an  appeal  to  the  sessions  is  dismissed  without  being 
heard  and  determined,  there  is  no  power  to  impose  costs.  E.  v. 
Becker,  20  0.  R.  676.      Re  Madden,  31  Q.  B.  (Ont.)  333,  followed. 

See  ante,  p.  231 ;  also  s.  883. 

An  indictment  will  not  lie  to  enforce  an  order  of  sessions 
directing  payment  of  the  costs  of  an  appeal.  R.  v.  Orr,  12  Q.  B. 
(Ont.)  57. 

The  court  must  exercise  its  discretion  in  each  case  as  to  costs, 
and  cannot  lay  down  a  general  rule  applicable  to  all  cases.  R.  v. 
Merioneth,  6  Q.  B.  163. 

The  order  for  costs  should  direct  payment  to  the  clerk  of  the 
peace.  Gay  v.  Matthews,  4  B.  &  S.  425.     See  s.  897  of  the  Code. 

The  taxation  of  costs  is  a  judicial  act  and  must  either  be  done 
by  the  court  or  they  must  adopt  the  act  of  the  clerk  of  the  peace, 
and  insert  the  amount  of  costs  in  the  order  (Selwood  v.  Mount, 
1  Q.  B.  726)  during  the  sitting  of  the  court.  Freeman  v.  Eeid, 
9  C.  B.  N.  S.  301.  If  the  sessions  is  adjourned  to  a  future  day 
the  costs  may  be  finally  settled  at  the  adjourned  sessions.  R.  v. 
Hants,  33  L.  J.  M.  C.  184.  If  there  has  been  no  adjournment, 
and  nothing  said  about  costs,  they  cannot  be  granted  at  the  next 
subsequent  sessions.  R.  v.  Staffordshire,  7  E.  &  B.  935.  If, 
however,  the  parties  consent  to  have  the  costs  taxed  out  of  court 
this  may  be  done,  and  the  party  enter  the  judgment  nunc  pro  tunc. 
Freeman  v.  Reid,  supra.  Or  the  objection  may  be  waived.  Ex 
parte  Watkins,  26  J.  P.  71. 


SUMMARY   CONVICTIONS. 


237 


S85.  If  RH  appeal  a<;tunHt  a  conviction  or  order  is  decided  in  favour  of  the 
respondents,  the  justice  who  nmdetlie  conviction  or  order,  or  any  other  justice  for 
the  same  territorial  division,  may  issue  the  warrant  of  distress  or  commitment  for 
execution  of  the  same,  as  if  no  appeal  had  been  brout;ht.     R.  S.  C.  o.  178,  s.  82, 

See  Code,  ss,  842  (4)  and  872  (2). 

8S6i  No  conviction  or  order  affirmed,  or  affirmed  and  amended,  in  appeal, 
shall  be  quashed  for  want  of  form,  or  bo  removed  by  certiorari  into  any  superior 
court,  and  no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect 
therein,  provided  it  is  therein  allotted  that  the  defendant  has  been  convicted,  and 
there  is  a  (jood  and  valid  conviction  to  sustain  the  same      R.  B.  C.  c.  178,  a.  83. 

This  section  takes  away  the  right  to  a  certiorari  where  there 
has  been  jurisdiction  to  make  the  conviction,  even  though  the 
decision  arrived  at  be  erroneous.     R.  v.  Dunning,  14  0.  R.  52. 

Where  the  magistrate  has  jurisdiction  over  the  offence  charged, 
the  court  cannot  examine  the  evidence  to  see  if  the  magistrate  had 
jurisdiction  to  convict,  but  it  seems  where  the  magistrate  had  no 
jurisdiction  over  the  offence,  the  right  to  a  certiorari  is  not  taken 
away.     R.  v.  Scott,  10  P.  R.  (Ont.)  517. 

Nor  is  it  so  taken  away  when  there  is  a  plain  excess  of  juris- 
diction by  the  justice.  Hespeler  &  Shaw,  10  Q.  B.  (Ont.)  104. 
So  a  certiorari  will  lie  where  there  is  an  absence  of  jurisdiction 
in  the  convicting  justice,  or  a  conviction  on  its  face  defective  in 
substance.  Re  Watts,  5  P.  R.  (Ont.)  267 ;  see  also  lie  Holland, 
37  Q.  B.  (Ont.)  214. 

Under  the  "Canada  Temperance  Act,"  the  right  to  a  certiorari 
is  taken  away  in  all  cases  in  which  the  magistrate  has  jurisdiction. 
Ex  parte  Orr,  4  Pugs.  &  Bur.  67. 

Where  there  was  a  proper  information  upon  oath  before  the 
police  magistrate  of  the  town  of  Portland,  (N.B.),  charging  an 
offence  within  his  jurisdiction,  it  was  held  that  a  party  desiring 
to  impugn  the  correctness  of  the  magistrate's  decision  should 
proceed  under  the  (N.B.)  11  V.  c.  12,  s.  37,  the  remedy  by 
certiorari  being  taken  away.     Ex  parte  Abell,  2  Pugs.  &  Bur.  600. 

It  would  seem  that  the  High  Court  of  Justice  has  the  power 
to  quash  a  conviction  for  an  illegal  adjudication  of  punishment, 
notwithstanding  such  conviction  has  been  appealed  against  in 
respect  of  the  adjudication  of  guilt,  and  has  been  affirmed  or 
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affirmed  and  amended  on  appeal,  and  that  this  886tli  section  does 
not  take  away  the  right  of  certiontri  in  the  case  of  an  illG<,'al 
adjudication  of  punishment,  because  no  appeal  lies  against  sucli 
adjudication  to  the  court  of  general  sessions  of  the  peace. 
McLellan  v.  McKinnon,  1  0.  II.  2 11.     Per  Armour,  J. 

Where  a  defendant  has  been  committed  for  trial,  but  after- 
wards admitted  to  bail,  and  discharged  from  custody,  a  superior 
court  of  law  has  still  power  to  remove  the  proceedings  on  certin- 
rati,  but  in  its  discretion  it  will  not  do  so  where  there  is  no  reason 
to  apprehend  that  ho  will  not  be  fairly  tried.  1\.  v.  Adams,  8  P.  li. 
(Ont.)  462. 

A  certiorari  can  only  issue  to  remove  judicial  acts,  and  it  does 
not  extend  to  ministerial  acts  or  writs  of  execution.  R.  v.  Simp- 
son, 4  Pugs,  i!^  Bur.  472. 

A  defendant  is  not  entitled  to  remove  proceedings  by  roiiorni'i 
to  a  Superior  Court  from  a  police  magistrate  or  justice  of  the  peace, 
after  conviction,  or  at  any  time  for  the  purpose  of  moving  for  a 
new  trial  for  the  rejection  of  evidence,  or  because  the  conviction  is 
against  evidence,  the  conviction  not  being  before  the  court,  and  no 
motion  made  to  quash  it.  Even  if  a  motion  is  made  to  quash,  and 
an  order  nisi  applied  for  upon  the  magistrate  and  prosecutor,  for  a 
Tnandiimiis  to  the  former  to  hear  further  evidence  which  he  had 
refused,  both  motions  would  be  discharged  if  the  magistrate 
appeared  to  have  acted  to  the  best  of  his  judgment  and  not  wrong- 
fully, and  his  decision  as  to  the  further  evidence  involved  a  matter 
•  of  discretion  with  which  the  court  would  not  interfere.  R.  v. 
Richardson,  8  0.  R.  651.  , 

Where  the  conviction  is  for  a  penalty,  the  complainant  cannot 
free  himself  from  his  liability  to  costs  on  certiorari  by  renouncing 
the  conviction,  especially  if  he  contest  the  certiorari.  A  complain- 
ant, having  obtained  a  conviction  against  minors,  cannot  set  up 
their  minority  against  them  when  they  seek  redress  from  that 
conviction  by  means  of  certiorari.  Herbert  v.  Paquet,  U 
Q.  L.  R.  19. 

A  magistrate  may  amend  his  conviction  at  any  time  before  the 
return  of  a  certiorari,  and  the  court  refused  to  quash  because  of 
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the  provious  return  of  a  bad  conviction,  especially  where  this  had 
not  been  filed.     R.  v.  McCarthy,  11  0.  11.  G57. 

As  to  filing  an  amonded  conviction,  the  practice  in  moving  to 
quaah  a  conviction  is  this :  when  the  conviction  is  returned  it  is 
filed.  Up  to  the  time  of  return  and  tiling,  the  justice  may  auiL-ud 
the  conviction ;  but  after  the  filing  of  the  papers  no  amendment 
can  be  made.  By  analogy  to  this  practice,  after  notice  of  appeal 
is  given,  and  the  time  for  hearing  the  appeal  has  arrived,  no 
amendment  can  be  made  to  the  conviction  after  the  proceedin-^  in 
appeal  have  been  entered  on  before  the  court.  li.  v.  Smith, 
85  Q.  B.  (Ont.)  518. 

Justices  have  a  right,  in  a  proper  case,  to  put  in  an  amended 
conviction,  to  be  returned  on  a  certiorari,  the  same  being  in 
accordance  with  the  evidence  and  the  adjudication.  R.  v.  Menary, 
19  0.  li.  691.  But  they  have  no  right  to  alter  or  amend  the  adju- 
dication of  punishment  and  the  amendment  can  only  be  to  »nake 
the  conviction  conform  to  the  evidence.  See  li.  v.  McKeuzie, 
L.  R.  2  Q.  B.  519  (1892). 

After  a  conviction  is  returned  to  the  court  on  a  certiorari  there 
is  no  power  of  amendment.  R.  v.  Mackenzie,  H  0.  R.  165  ;  R.  v. 
Allbright,  9  P.  R.  (Ont.)  25.  Where,  therefore,  two  defendants 
were  jointly  convicted  for  keeping  liquor  for  sale  without  a  license, 
contrary  to  the  R.  S.  0.  c.  191,  s.  60,  and  a  penalty  awarded 
against  them  jointly,  it  was  held  that  the  court  could  not  amend 
the  conviction  so  as  to  make  separate  convictions  against  each 
defendant  with  an  award  of  a  separate  penalty.  R.  v.  Sutton,  14 
C.  L.  J.  N.  S.  17. 

The  affidavit  of  service  of  notice  of  motion  for  a  certiorari  to 
remove  a  conviction,  must  identify  the  magistrate  served  as  the 
convicting  magistrate.  But  if  the  affidavit  is  defective  in  this 
respect,  it  may  be  amended,  provided  the  six  calendar  mouths, 
fixed  by  the  statute  (13  Geo.  II.  c.  18,  s.  5),  within  which  the  writ 
may  be  sued  out  after  conviction,  have  not  elapsed  when  the 
motion  is  made.  The  objection  that  the  affidavit  of  service  does 
not  identify  the  convicting  justices,  is  not  waived  by  their  attorney 
accepting  service  for  them  and  undertaking  to  shew  cause.    The 


240 


MAGISTRATES    MANUAL. 


t«^? 


notice  need  not  be  served  on  the  private  prosecutor.  If  the  writ  i? 
granted  he  should  then  be  served  with  a  rule  to  shew  cause  why 
the  conviction  shoi'd  not  be  quashed.  lie  Lake,  42  Q.  B.  (Ont.) 
206. 

A  conviction  once  regularly  brought  into  and  put  upoii  the  files 
of  the  court,  is  there  for  all  purposes,  and  a  defendant  may  move 
to  quasli  it,  no  matter  how  or  at  whose  instance  it  was  brought 
there  ;  as  long  as  it  was  brought  there  regularly,  the  right  remains. 
Where,  therefore,  on  an  application  for  a  habeas  corpus,  under  the 
E.  S.  0.  c.  70,  a  certiorari  had  issued  under  s.  5,  and  in  obedience 
to  the  certiorari,  the  conviction  had  been  returned,  the  conviction 
was  quashed  on  motion,  though  there  had  been  no  notice  to  the 
magistrate  or  recognizance  as  required  by  the  13  Geo.  II.  c.  18, 
s.  5.  K.  V.  Wehlan,  45  Q.  B.  (Ont.)  396.  The  rale  is  different  if 
the  certiorari  is  not  regularly  and  properly  before  the  court.  E. 
V.  McAllan,  45  Q.  B.  (Ont.)  402. 

This  section,  it  would  seem,  does  not  prevent  the  issue  of  the 
writ  at  the  suit  of  the  prosecutor.    E.  v.  Allen,  15  East,  333. 

The  section  does  not  prevent  the  issue  of  a  certiorari  when  the 
notice  of  appeal  to  the  sessions  is  void,  and  the  appeal  is  dismissed. 
For  instance,  if  the  notice  is  for  the  next  sitting!  of  the  court, 
where  the  conviction  is  ivithin  fourteen  days  of  'iuch  sittings.  In 
such  case  it  cannot  be  said  that  there  is  an  appeal,  or  that  the 
conviction  is  "  afhrmed  or  affirmed  and  amended  in  appeal  "  under 
the  statute.     E.  v.  Caswell,  33  Q.  B.  (Ont.)  803. 

The  section  nof  only  applies  to  cases  where  an  adjudication  has 
taken  place,  but  even  where  the  anpeal  has  gone  off  on  a  prelimi- 
nary objection  to  the  right  of  entering  it,  and  consequently  a 
certiorari  vrill  not  be  granted  by  the  Superior  Court  even  when  the 
appeal  to  the  session?  has  not  been  decided  on  tb')  merits.  E.  v. 
Firmin,  6  P.  R.  (Ont.)  67. 


877.  No  writ  of  certiorari  shall  be  allowed  to  remove  any  conviction  or  order 
had  or  made  before  any  jv slice  of  the  peace  if  the  defendant  has  appealed  from 
such  conviction  or  oidei-  to  ar. v  courj  to  which  an  appeal  from  such  conviction  or 
order  is  authorized  by  law,  or  shall  ue  allowed  to  remove  any  conviction  or  order 
made  upon  such  appeul.    R.  S.  C.  c.  178,  s.  84. 
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This  section  is  retrospective  in  its  operation  and  applies  to 
convictions,  whether  made  before  or  after  the  passing  of  the  Act, 
and  the  right  to  a  certiorari  is  taken  away  upon  service  of  notice 
of  appeal  to  the  sessions  that  being  the  first  proceeding  on  an 
appeal  from  the  conviction.     R.  v.  Lynch,  12  0.  R.  372. 

The  defendant  gave  notice  of  r  /peal,  perfected  security,  and 
took  out  a  summons  under  section  '  i6  of  "  The  Liquor  License  Act, 
1889,"  of  the  province  of  Manitoba,  but  abandoned  it  without  ser- 
vice, and  this  was  held  an  appeal,  taking  away  the  right  to  a 
certiorari  except  in  respect  of  objections  going  to  the  jurisdiction  of 
the  JUL -ices.  R.  v.  Starkey,  7  M.  L.  R.  43.  Affirmed  in  appeal, 
lb.  489. 

8§§.  Every  justice  before  whom  any  person  is  summarily  tried,  sliall  trans- 
mit tlie  conviction  or  order  lo  tlie  court  to  which  the  appeal  is  herein  given,  in 
luul  for  the  district,  county  or  place  wherein  the  offence  ia  .ll>.'};e(l  to  have  been 
co!!iniittcd,  before  the  time  when  an  appeal  from  such  conviction  or  order  may  be 
he'ird.  tliere  to  be  kept  by  the  proper  ntVicer  amonj^  the  records  of  the  court  ;  and 
if  such  conviction  or  order  has  been  appealed  aj^ainst,  and  a  deposit  of  money 
made,  such  justice  shall  return  the  r'eposit  irito  the  said  court ;  and  the  convic- 
tion or  order  shall  be  presumed  not  to  have  been  appealed  against,  until  the 
contrary  is  shown. 

2.  Upon  any  mdictment  or  information  aj^ainst  any  person  for  a  subsequent 
offence,  a  copy  of  such  conviction,  certified  by  the  proper  officer  of  the  court,  or 
proved  to  be  a  true  copy,  shall  be  sul;  r.t  evidence  to  prove  a  conviction  for  the 
former  orfeuce.     R.  S.  C.  c.   17H.  s.  SG  .    d  V,  c.   45,  s.  9. 

The  former  statute  did  not  expressly  apply  to  orders  ;  now  both 
must  be  transmitted  to  the  court  charged  with  the  disposal  of  the 
appeal. 

Whi;n  the  conviction  is  appealed  against  the  fines  should  ber 
paid  to  the  convicting  justice  to  abide  the  event,  and  the  latter 
should  deposit  them  with  the  court  to  which  the  appeal  is  given. 
Chinameu  v.  Westminster,  2  B.  C.  L.  R.  (Hunter)  168.     See  s. 
880  (c). 

Section  628  of  the  Code  gives  the  requisites  of  r.i  indictment 
for  any  indictable  offence  committed  after  a  previous  conviction, 
and  B.  633  provides  that  the  mere  statement  in  the  second 
indictment  of  intention  or  circumstances  of  aggravation  tending,  if 
proved,  to  increase  the  punishment  shall  not  prevent  the  previous 
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acquittal  or  conviction  from  being  a  bar  to  the  subsequent  indict- 
ment. An  acquittal  or  conviction  of  murder  is  a  bar  to  a  second 
indictment  for  the  same  homicide  charging  it  as  manslaughter  and 
a  previous  acquittal  or  conviction  on  an  indictment  for  manslaugh- 
ter shali  be  a  bar  to  a  second  indictment  for  the  same  homicide 
charging  it  as  murder.  Section  676  of  the  Code  gives  the  proceed- 
ings when  a  previous  conviction  is  charged. 

A  certificate  containing  the  substance  and  effect  only,  omitting 
the  formal  part,  of  any  previous  indictment  and  conviction  for  any 
indictable  offence,  or  a  copy  of  any  summary  conviction,  purport- 
ing to  be  signed  by  the  clerk  of  the  court  or  other  officer  having 
the  custody  of  the  records  of  the  court  before  which  the  offender 
was  first  convicted,  or  to  which  such  summary  conviction  was 
returned,  or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon 
^,roof  of  the  identity  of  the  person  of  the  offender,  be  sufficient 
evidence  of  such  conviction  without  proof  of  the  signature  or 
official  character  of  the  person  appearing  to  have  signed  the  same. 
K.  S.  C.  c.  174,  B.  230;  Code,  s.  694. 

On  the  trial  of  a  prisoner  for  perjury,  the  indictment  preferred 
at  the  trial  at  which  the  perjury  was  committed,  is  not  sufficient 
proof  of  the  proceedings  there.  It  seems  there  must  eichwr  be  a 
record  of  the  trial  or  a  certificate  of  it  under  this  section.  R.  v. 
Coles,  16  Cox,  165. 

As  to  proof  of  the  previous  conviction  of  a  witness.  See  Code, 
B.  695. 

Where  a  prisoner  is  tried  for  an  offence  in  respect  of  which  no 
additional  punishment  can  be  imposed  by  reason  of  a  prior  convic- 
tion, and  the  prisoner  in  his  defence  gives  evidence  of  good 
character,  >'  has  been  held  that  it  is  not  competent  for  the  Crown 
to  give  evidence  of  a  previous  conviction  for  a  similar  offence  m 
rebuttal  of  the  evidence  as  to  character  and  tuch  rebutting  testi- 
mony can  only  be  of  the  same  nature  as  that  adduced  by  the 
prisoner.     R.  v.  Triganzie,  15  0.  R.  294. 

But  now  the  latter  part  of  the  676th  section  of  the  Code, 
provides,  that  if  upon  the  trial  of  any  person  for  any  such  subse- 
quent offence,  such  person  gives  evidence  of  his  good  character,  the 
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prosecutor  may,  in  answer  thereto,  give  evidence  of  the  conviction 
of  such  person  for  the  piLvious  offence  or  offences,  before  such 
verdict  of  guilty  is  returned,  and  the  jury  shall  inquire  concerning 
such  previous  conviction  or  convictions  at  the  same  time  that  they 
inquire  concerning  such  subsequent  offence. 

But  in  the  ordinary  case  of  a  summary  conviction  for  one 
offence  the  prosecutor  is  not  entitleo^  to  give  evidence  in  reply  if 
the  defendant  has  not  adduced  any  evidence  other  than  as  to  his 
general  character.     Code,  s.  856  (3). 

On  the  hearing  of  a  summons  for  keeping  a  dog  without  a 
license,  it  was  proved  that  the  defendant  had  previously  been 
convicted  of  the  same  offence.  This  previous  conviction  though 
proved  at  the  hearing  was  not  set  out  in  the  information  or  sum- 
mon; but  the  court  nevertheless  held  it  to  be  a  second  conviction 
7,"'  should  be  dealt  with  as  such.  Murray  v.  Thompson,  16  Cox, 
554. 

Where  a  party  is  sought  to  be  convicted  as  for  a  second  offence, 

;   must  be  charged  in  the  information  with  the  commission  of  a 

second  offence,  and  it  mus  "■  also  be  proved  that  at  the  time  of  the 

information   he  had   been   previously  convicted.     R.  v.  Justices, 

etc.,  2  Pugsley,  485. 

88W.  No  conviction  or  order  made  by  any  justice  of  tlie  peace  and  no  warrant 
for  enforcing  the  same,  aliall,  on  bein^  removed  by  certiorari  be  held  invalid  for 
any  irroRuiarity,  informality  or  insufific  ency  tnerein,  provided  that  the  court  or 
jiul^e  before  which  or  whom  the  queBticn  is  raised  is,  upon  perusal  of  the  deposi- 
tions, satisfied  that  an  offence  of  the  nature  described  iu  the  conviction,  order  or 
warrant,  has  been  committed,  over  which  such  justice  has  jurisdiction,  and  that 
the  punishment  imposed  is  not  in  excess  of  that  v  hich  might  have  been  lawfully 
imposed  for  the  said  offence  ;  and  any  statement  vhich,  under  this  Act  or  other- 
wise, would  be  sufficient  if  contained  in  a  conviction.  sh;ill  also  be  sufficient  if 
contained  in  an  information,  summons,  order  or  warra.nt :  Provided  that  the 
court  or  judge,  where  so  satisfied  as  aforesaid,  shall,  even  if  the  punishment 
imposed  or  the  order  made  is  in  excess  of  that  which  might  lawfully  have  been 
im»;o3ed  or  made,  ha  .e  the  like  powers  in  u!l  respects  to  deal  vidi  tiie  case  as 
seems  just  as  are  by  soction  eight  hundred  ana  eighty-threp  conferred  uron  the 
court  to  which  an  appeal  is  taken  under  the  prc'icioup  of  section  eight  hundred 
and  seventy-nine.    R.  8.  0.  c.  178,  a.  87  •  oli  V.  c.  37,  s.  27. 

SQO.  The  following  matters  amongst  others  shall  be  held  to  be  witnin  the 
provisions  of  the  next  preceding  section  : — 
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(n)  The  statement  of  the  adjiulication,  or  of  any  other  matter  or  thing,  in  the 
past  tense  instead  of  in  the  present ; 

(h)  The  punishment  imposed  being  less  than  the  punishment  by  law  assigned 
to  the  offence  stated  in  the  conviction  or  order,  or  to  the  offence  which  appears  by 
the  depositions  to  have  been  committed  : 

(c)  The  omssion  to  negative  circumstances,  the  existence  of  which  would 
make  the  act  complained  of  lawful,  whether  such  circumstances  are  stated  by  way 
of  exception  or  otherwise  in  the  section  under  which  the  offence  is  laid,  or  are 
stated  in  another  section. 

2.  But  nothing  in  this  stction  contained  shall  be  construed  to  restrict  the 
generality  of  the  wording  of  the  next  preceding  section.     R.  S.  C.  c.  178,  s.  88. 

An  information  for  an  offence  apainst  "The  Canada  Temperance 
Act,"  charged  that  it  was  committed,  "  within  the  space  of  three 
months  last  past,"  and  did  not  state  that  the  Act  was  in  force  in 
the  place  where  the  defendant  was  alleged  to  have  committed  the 
ofifence.  No  objection  to  the  jurisdiction  was  taken  before  the 
police  magistrate  who  tried  the  defendant.  The  defendant  ap- 
peared, submitted  i'o  the  jurisdiction,  was  called  as  a  witness  for 
the  prosecution,  gave  evidence  as  to  the  offence  alleged  against  him 
and  was  convicted.  The  depositions  showed  that  an  offence  of  the 
nature  described  had  been  committed.  It  was  held  no  objection 
to  the  information  that  it  did  not  state  the  particular  date  of  tbe 
offence,  or  that  the  Act  was  in  force  in  the  place  where  it  was 
alleged  to  have  been  committed,  and  in  any  case  that  these  defects 
were  cured  by  the  above  section,     li.  v.  Collier,  12  P.  E.  (Ont.)  31(3. 

This  section  cannot  be  invoked  if  the  punishment  imposed  is  in 
excess  of  that  which  might  have  been  lawfully  imposed  tor  the 
offence.    R.  v.  Wright,  14  0.  R.  668. 

Thus  where  a  conviction  under  s.  6  of  the  E.  S.  C.  c.  158,  which 
provides  for  imprisonment  only  on  non-payment  of  the  fine, 
directed  distress  on  non-payment  of  the  fine  and  in  default  of 
sufficient  distress,  imprisonment ;  it  was  held  that  the  conviction 
could  not  be  maintained.     R.  v.  Logan,  16  0.  R.  335. 

In  such  a  case  at  above  the  appropriate  form  WW  of  con- 
viction should  be  used. 

This  section  will  cure  a  defect  in  a  conviction  not  showing  on 
its  face  that  the  offence  was  committed  within  the  jurisdiction  of 
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the  magistrate,  if  upon  the  depositions  it  if  '•leRv  that  the  offence 
was  there  committed.     R.  v.  Perrin,  16  0.  R.  446. 

This  section  applies  to  a  conviction  under  s.  205  of  the 
Code  as  to  lotteries,  and  will  cure  a  defect  in  a  conviction  for 
disposing  of  property  by  any  mode  oi  chance.  R.  v.  Freeman, 
18  0.  R.  524. 

In  a  conviction  under  s.  73  of  the  R.  S.  0.  c.  194,  for  delivering 
liquor  to  a  person  while  intoxicated,  imprisonment  was  directed 
without  any  provision  for  distress.  Under  s.  88,  distress  should 
precede  imprisonment.  On  the  conviction  being  brought  before 
the  court  on  certiorari,  the  conviction  was  amended  by  inserting  a 
provision  for  distress.  The  amending  Act  came  into  force  after  the 
cjnviction  was  made  and  certiorari  granted,  but  the  amendment 
being  matter  of  procedure  only,  it  was  held  that  the  court  had 
power  to  act  under  it  and  make  the  amendment.  R.  v.  Flynn, 
20  0.  R.  638. 


rl 


sol*  If  an  application  is  made  to  quash  a  conviction  or  order  made  by  a 
juctice,  on  the  grouml  that  such  justice  has  exceeded  his  jurisdiction,  the  court  or 
JLil^e  to  which  or  whom  the  application  is  made,  may,  as  a  condition  v,t  qucshinj^ 
the  same,  if  the  court  or  judge  tliinka  fit  ao  to  do,  provide  that  no  action  shall  be 
brou-^ht  af^ainst  the  iustice  who  made  the  conviction,  or  auainst  any  officer  actinji 
under  any  warrant  issued  to  enforce  sucii  conviction  or  order.  R  S.  C.  c.  17tJ, 
8.  80. 

The  usual  practice  where  the  justice  has  not  been  guilty  of 
any  misconduct,  is  to  protect  Inm  from  an  action. 

803«  The  court  having  authority  to  quash  any  conviction,  ordar  or  other 
proceedinf:;  by  or  before  a  justice  may  prescribe  by  general  order  that  no  motion  to 
quash  any  conviction,  order  or  other  pi'oceeding  by  or  before  a  justice  and  brought 
before  such  court  by  certiorari,  shall  be  entertained  unli^ss  the  defendant  is  shown 
to  have  entered  into  a  recognizance  with  one  or  more  sufficient  sureties,  before  a 
justice  or  justices  of  the  county  or  place  within  which  such  conviction  or  order 
has  been  made,  or  before  a  judge  or  other  officer,  as  may  bo  pr?Hcribed  by  such 
general  order,  or  to  have  made  a  deimsit  to  be  prescribed  in  like  -manner,  with  a 
condition  to  prosecute  such  writ  of  ci'rtiornri  at  his  own  costs  and  charges,  with 
effect,  without  any  wilful  or  affected  delay,  and,  if  ordered  so  to  do,  to  pay  the 
person  in  whose  favour  the  conviction,  order  or  other  proceeding  is  affirmed,  his 
full  costs  and  charges  to  be  taxed  according  tc  the  course  of  the  court  where  such 
conviction,  order  or  proceeding  i?  affirmed.     R.  S.  C.  c.  1T8,  s.  DO. 
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The  Act  takes  effect  from  its  passing,  whe^^her  the  general  order 
is  then  promulgated  or  not.  In  Ontario  the  judges  of  the  High 
Court  of  Justice  passed  the  following  order,  under  the  authority  of 
the  former  Act : — "  No  motion  shall  be  entertained  by  this  court, 
or  by  any  division  of  the  same,  or  by  any  judge  of  a  division 
sitting  for  the  court,  or  in  chambers,  to  quash  a  conviction,  order 
or  other  proceeding  which  has  been  made  by  or  before  a  justice  of 
the  peace  (as  defined  by  the  Act)  and  brought  before  the  court  by 
certiorari,  unless  the  defendant  is  shown  to  have  entered  into  a 
recognizance,  with  one  or  more  suflBcient  sureties,  in  the  sura  of 
$100,  before  a  justice  or  justices  of  the  county  or  place  witbiu 
which  such  conviction  or  order  has  been  made,  or  before  a  judge  of 
the  county  court  of  the  said  county,  or  before  a  judge  of  the 
superior  court,  and  which  recognizance,  with  an  affidavit  of  the 
due  execution  thereof,  shall  be  filed  with  the  registrar  of  the  court 
in  which  such  motion  is  made  or  pending,  or  unless  the  defendant 
is  shown  to  have  made  a  deposit  of  the  like  sum  of  $100  with  the 
registrar  of  the  court  in  which  such  motion  is  made,  with  or  upon 
the  condition  that  he  will  prosecute  such  certiorari  at  his  own  cost 
and  charges,  and  without  any  wilful  or  affected  delay,  and  that  he 
will  pay  the  person  in  whose  favour  the  conviction,  order,  or  other 
proceeding  is  affirmed  his  full  costs  and  charges,  to  be  taxed  accord- 
ing to  the  course  of  the  court,  in  case  such  conviction,  order,  or 
proceeding  is  affirmed." 

In  R.  V.  Richardson,  13  P.  R.  (Out.)  303,  applications  for 
orders  Jiisi  to  quash  convictions  were  refused  upon  the  ground  of 
non-compliance  with  this  rule. 

Under  this  section  and  the  rule  of  court  thereunder,  the  sureties 
must  be  sufficient,  and  their  sufficiency  is  not  shown  by  the  mere 
production  of  the  recognizance,  but  there  must  be  evidence  on 
which  the  court  can  say  they  were  sufficient.  Where,  therefore, 
there  v:ps  no  affidavit  of  justification  to  the  recognizance,  it  was 
held  not  ^o  comply  with  the  statute  and  rule.  R.  v.  Addison,  17 
0.  R.  729;  see  R.  S.  C.  c.  1,  s.  7  (30). 

803.  The  second  section  of  the  Act  of  the  Parliament  of  the  United  Kingdom 
passed  in  the  fifth  year  of  the  reign  of  His  Majesty  King  George  the  Second,  ami 
chaptered  nineteen,  shall  no  longer  apply  to  any  conviction,  order  or  other  pro- 
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ceeding  by  or  before  a  justice  in  Canada,  but  the  next  preceding  section  of  this 
Act  shall  bo  substituted  therefor,  and  the  like  proceedings  may  be  had  for  enforc- 
ing the  condition  of  a  recognizance  taken  under  the  said  section  as  might  be  had 
for  enforcing  the  condition  of  a  recognizance  taken  under  the  said  Act  of  the 
Parliament  of  the  United  Kingdom.     R.  S.  C.  c.  178,  s.  91. 

In  the  absence  of  a  general  order  a  defendant  is  not  required, 
on  removal  by  certiorari  of  a  conviction  against  him,  to  enter  into 
the  recognizance  as  to  costs  formerly  required  under  the  Imperial 
Act,  5  Geo.  II.  c.  19.     See  E.  v.  Swalwell,  12  0.  E.  391. 

804.  No  order,  conviction  or  other  proceeding  shall  be  quashed  or  set  aside, 
aud  no  defendant  shall  be  dischargwd,  by  reason  of  any  objection  that  evidence  has 
not  been  given  of  a  proclamation  or  orde."  of  the  Governor  in  Council,  or  of  any 
rules,  regulations,  or  by-laws  made  by  the  Governor  in  Council  in  pursuance  of  a 
statute  of  <  anada,  or  of  the  publication  of  such  proclamation,  order,  rules,  regula- 
tions or  by-laws  in  the  Canada  Gazette:  but  such  proclamation,  order,  rules, 
regulations  and  by-laws  and  the  publication  th  reof  shall  be  judicially  noticed. 
51  V.  c.  45,  s.  10. 

The  56  V.  c.  31,  s.  8,  prescribes  the  method  of  proving  any 
proclamation,  order,  regulation  or  appointment,  made  or  issued  by 
the  Governor-General  or  by  the  Governor-in-Council,  or  by  or  under 
the  authority  of  any  minister  or  head  of  any  department  of  the 
Government  of  Canada.  Section  9  relates  to  the  proof  of  procla 
matious,  etc.,  made  or  issued  by  the  Lieutenant-Governor.  The 
usual  modes  are :  (1)  by  production  of  the  Canada  Gazette,  or  a 
volume  of  the  statutes ;  (2)  by  a  copy  printed  by  the  Queen's 
Printer ;  (3)  by  a  copy  or  extract  duly  certified. 

805*  If  a  motion  or  rule  to  quash  a  conviction,  order  or  other  proceeding  is 
refused  or  discharged,  it  shall  not  be  necessary  to  issue  a  writ  of  procedendo,  but 
tile  order  of  the  court  refusing  or  discharj^ing  the  application  shall  be  a  sufficient 
authority  for  the  registrar  or  other  officer  of  the  court  forthwith  to  return  the 
conviction,  order  and  proceedings  to  the  court  or  justice  from  which  or  whom  they 
were  removed,  and  for  proceedings  to  be  taken  thereon  for  the  enforcement  thereof, 
a  8  if  a  procedendo  had  issued,  which  shall  forthwith  be  done.     F.  S.  C.  c.  178.  s.  93. 

Under  this  section  the  actual  issue  of  a  writ  of  procedendo  is  no 
longer  n.^cessary.     See  E.  v.  Starkey,  7  M.  L.  E.  43. 

896.  Whenever  it  appears  by  the  conviction  that  the  defendant  has  appeared 
and  pleR,ded,  and  the  merits  have  been  tried,  and  the  defendant  has  not  appealed 
against  the  conviction,  where  an  appeal  is  allowed,  or  if  appealed  against,  the  con- 
viction has  been  affirmed,  such  conviction  si  all  not  afterwards  be  set  aside  or 
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vacated  in  consequence  of  any  defect  of  form  whatever,  but  the  construction  shall 
be  such  a  fair  and  liberal  construction  as  will  be  afjreeable  to  the  justice  of  the 
case.    R.  8.  C.  c.  178,  b.  94. 
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807>  If  upon  any  appeal  the  court  trying  the  appeal  orders  either  party  to 
pay  coats,  the  order  shall  direct  the  costs  to  bo  paid  to  the  clerk  of  the  peace  or 
other  proper  officer  of  the  court,  to  be  paid  over  by  hiin  to  the  person  entitled  to 
the  same,  and  shall  state  within  what  time  the  costs  shall  be  paid.  R.  S.  C.  o. 
178,  8.  95. 

It  seems  doubtful  whether  under  this  section  an  order  of 
sessions,  simply  ordering  costs  of  an  appeal  to  be  paid,  without 
directing  them  to  be  paid  to  the  clerk  of  the  peace  as  required  by 
the  Act,  is  regular.     R'  Delaney  v.  MacNab,  21  C.  P.  (Ont.)  663. 

808.  If  such  costs  are  not  paid  within  the  time  so  limited,  and  the  person 
ordered  to  pay  the  same  has  not  been  bound  by  any  reco<jnizance  conditioned  to 
pay  such  costs,  the  clerk  of  the  peace  or  his  deputy,  on  application  of  the  person 
entitled  to  the  costs,  or  of  any  person  on  his  behalf,  and  on  payment  of  any  fee 
to  which  he  is  entitled,  shall  f^rant  to  the  person  so  applying,  a  certificate  that  the 
costs  have  not  been  paid  ;  and  up  an  production  of  the  certificate  to  any  justice  in 
and  for  the  same  territorial  division,  such  justice  may  enforce  the  payment  of  the 
costs  by  warrant  of  distress  in  manner  aforesaid,  and  in  default  of  distress  nuiy 
commit  the  person  ayainst  whom  the  warrant  has  issned  in  manner  hereinbefore 
mentioned,  for  any  term  not  exceediufi;  one  month,  unless  the  amount  of  the  costs 
«nd  all  costs  and  charges  of  the  distress  and  also  the  costs  of  the  commitment  and 
conveying  of  the  party  to  prison,  if  the  justice  thinks  fit  so  to  order  (the  amoinit 
thereof  being  ascertained  and  stated  in  the  commitment),  are  sooner  paid.  The 
said  certificate  shall  be  in  the  form  PPP  and  the  warrants  of  distress  and  commit- 
ment in  the  forms  QQQ  and  RllR  respectively  in  schedule  one  to  this  Act. 
R.  S.  C.  c,  178,  8.  y(). 

The  issuing  of  a  warrant  of  commitment  under  this  section  is 
discretionary,  not  compulsory,  upon  a  justice  of  the  peace,  and  the 
court  will  therefore,  on  this  ground,  as  well  as  upon  the  ground  that 
the  party  sought  to  be  committed  has  not  been  made  a  party  to  the 
application,  refuse  a  tnandavias  against  the  justice  to  compel  the 
issue  of  the  warrant.  The  proper  course,  where  justices  refuse  to 
act  according  to  the  duties  of  their  office,  is  to  proceed  under  the 
R.  S.  0.  c.  73,  8.  6.     Re  Delaney  v.  MacNab,  21  C.  P.  (Ont.)  563. 

A  justice  of  the  peace  who  convicts,  and  issues  a  warrant 
regularly  by  virtue  of  a  statute  then  in  force,  cannot  be  held  liable 
by  reason  of  the  cxecvi'wn  of  the  warrant  after  the  Act  is  disallowed 
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by  Her  Majesty  and  has  ceased  to  be  in  force.  Clapp  v.  Lawrason, 
6  0.  S.  819.  The  statute  law  would  seem  to  protect  a  justice  in  a 
case  of  this  kind.     See  E.  S.  C.  c.  1,  s.  7,  (49),  (52),  (53). 


890*  An  appellant  may  abandon  his  appeal  by  giving  to  the  opposite  party 
notice  in  writing  of  his  intention  six  clear  days  before  the  sitting  of  the  court 
appealed  to,  and  thereupon  the  costs  of  the  appeal  shall  be  added  to  the  sum  if 
any  adjudged  against  the  appellant  by  the  conviction  or  order,  and  the  justice  shall 
proceed  on  the  conviction  or  order,  as  if  there  had  been  no  appeal.  li.  S.  O. 
(1887),  0.  74,  8.  8. 
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900.  In  this  section  the  expression  "  the  court "  means  and  includes  any 
superior  court  of  criminal  jurisdiction  for  the  province  in  which  the  proceedings 
herein  referred  to  are  carried  on. 

2.  Any  person  aggrieved,  the  prosecutor  or  complainant  as  well  as  the  defend- 
ant, who  desires  to  question  a  conviction,  order,  determination  or  other  jn-oceod- 
ing  of  a  justice  under  this  part,  on  the  ground  that  it  is  erroneous  in  point  of  law, 
or  is  in  excess  of  jurisdiction,  may  apply  to  such  justice  to  state  and  sign  a  case 
setting  forth  the  facts  of  the  case  and  tlie  grounds  on  which  the  proceeding  is 
questioned,  and  if  the  justice  declines  to  state  the  case,  may  apply  to  the  court  for 
an  order  requiring  the  case  to  be  stated. 

3.  The  application  shall  be  made  and  the  case  stated  within  such  time  and  in 
such  manner  as  is,  from  time  to  time,  directed  by  rules  or  orders  under  section 
five  hundred  and  thirty-three  of  this  Act. 

4.  The  appellant  at  the  time  of  making  such  application,  and  before  a  case  is 
stated  and  delivered  to  him  by  the  justice,  shall  in  every  instance,  enter  into  a 
recognizance  before  such  justice  or  any  other  justice  exercising  the  same  jurisdic- 
tion, with  or  without  surety  or  sureties,  and  in  such  sum  as  to  the  justice  seems 
meet,  conditioned  to  prosecute  his  appeal  without  delay,  and  to  submit  to  the 
judgment  of  the  court  and  pay  such  costs  as  are  awarded  by  the  same ;  and  the 
appellant  shall,  at  the  same  time,  and  before  he  shall  be  entitled  to  have  the  case 
delivered  to  him,  pay  to  the  justice  such  fees  as  he  is  entitled  to  ;  and  the  appel- 
lant, if  then  in  custody,  shall  be  liberated  upon  the  recognizance  being  further  con- 
ditioned for  his  appearance  before  the  same  justice,  or  such  other  justice  as  is  then 
sitting,  within  ten  days  after  the  judgment  of  the  court  has  been  given,  to  abide 
such  judgment,  unless  the  judgment  appealed  against  is  reversed. 

5.  If  the  justice  is  of  opinion  that  the  application  is  merely  frivolous,  but  not 
otherwise,  he  may  refuse  to  state  a  case,  and  shall  on  the  request  of  the  applicant 
sign  and  deliver  to  him  a  certificate  of  such  refusal ;  provided  that  the  justice  shall 
not  refuse  to  state  a  case  where  the  application  for  that  purpose  is  made  to  him  by 
or  under  the  direction  of  Her  Majesty's  Attorney-General  of  Canada,  or  of  any 
province. 

C.  Where  the  justice  refuses  to  state  a  case,  it  shall  be  lawful  for  the  appellant 
to  apply  to  the  court,  upon  an  affidavit  of  the  facts,  for  a  rule  calling  upon  the 
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justice,  and  also  upon  the  respondent,  to  show  cause  why  such  case  should  not  be 
stated  ;  and  such  court  may  make  such  rule  absolute,  or  discharge  the  application, 
with  or  without  payment  of  costs,  aa  to  the  court  seems  meet ;  and  the  justice 
upon  bein({  served  with  such  rule  absolute,  shall  state  a  case  accordingly,  upon  the 
appellant  entering  into  such  recognizance  as  hereinbefore  provided. 

7.  The  court  to  which  a  case  is  transmitted  under  the  foregoing  provisions 
shall  hear  and  determine  the  question  or  questions  of  law  arising  thereon,  and  shall 
thereupon  affirm,  reverse  or  modify  the  conviction  order  or  determination  in 
respect  of  which  the  case  has  been  stated,  or  remit  the  matter  to  the 
justice  with  the  opinion  of  the  court  thereon,  and  may  make  such  other  order  in 
relation  to  the  matter,  and  such  orders  as  to  costs,  as  to  the  court  seems  tit ;  and  all 
such  orders  shall  be  final  and  conclusive  upon  all  parties  :  Provided  always,  timt 
any  justice  wlio  states  and  delivers  a  case  in  pursuance  of  this  section  shall  not  be 
liable  to  any  costs  in  respect  or  by  reason  of  such  appeal  against  his  deter- 
mination. 

8.  The  court  for  the  opinion  of  which  a  case  is  stated  shall  have  power,  if  it 
thinks  fit,  to  cause  the  case  to  bo  sent  back  for  amendment ;  and  thereupon  the 
same  shall  be  amended  accordingly,  and  judgment  shall  be  delivered  after  it  has 
been  amended. 

9.  The  authority  and  jurisdiction  hereby  vested  in  the  court  for  the  opinion  of 
which  a  case  is  stated  may,  subject  to  any  rules  and  orders  of  court  in  relation 
thereto,  be  exercised  by  a  judge  of  such  court  sitting  in  chambers,  and  as  well  in 
vacation  as  in  term  time. 

10.  After  the  decision  of  the  court  in  relation  to  any  such  case  stated  for  their 
opinion,  tiie  justice  in  relation  to  whose  determination  the  case  has  been  stated,  or 
any  other  justice  exercising  the  same  jurisdiction,  shall  have  the  same  authority  to 
enforce  any  conviction,  order  or  determination  which  has  been  affirmed,  amended 
or  made  by  such  court  as  the  justice  who  originally  decided  the  case  would  have 
had  to  enforce  his  determination  if  the  same  had  not  been  appealed  against ;  and 
no  action  or  proceeding  shall  be  commenced  or  had  against  a  justice  for  enforcing 
such  conviction,  order  or  determination  by  reason  of  any  defect  in  the  same. 

11.  If  the  court  deems  it  necessary  or  expedient  any  order  of  the  court  may  be 
enforced  by  its  own  process. 

12.  No  writ  of  certiorari  or  other  writ  shall  be  required  for  the  removal  of  any 
conviction,  order  or  other  determination  in  relation  to  which  a  case  is  stated  under 
this  section  or  otherwise,  for  obtaining  the  judgment  or  determination  of  a  superior 
court  on  such  case  under  this  section. 

13.  In  all  cases  where  the  conditions,  or  any  of  them,  in  any  recognizance 
entered  into  in  pursuance  of  this  section  have  not  been  complied  with,  such  recog- 
nizance shall  be  dealt  with  in  like  manner  as  is  provided  by  section  eight  hundred 
and  seventy-eight  with  respect  to  recognizances  entered  into  thereunder. 

14.  Any  person  who  appeals  under  the  provisions  of  this  section  against  any 
determination  of  a  justice  from  which  he  is  entitled  to  an  appeal  under  section 
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ei^ht  hundred  and  seventy-nine  of  this  Act,  shall  be  taken  to  have  abandoned  such 
lust  mentioned  right  of  appeal  finally  and  conclusively  and  to  all  intents  and 
purposes. 

15.  Where,  by  any  special  Act,  it  is  provided  that  there  shall  bo  no  appeal 
from  any  conviction  or  order,  no  proceeding's  Hlmll  be  taken  under  this  section  in 
any  case  to  which  such  provision  in  such  special  Act  applies.    u3  V.  c.  37,  s.  '2H. 

Although  section  879  of  the  Code  expressly  applies  to  an  order 
of  dismissal,  it  seems  that  this  section  does  not. 

Section  533  (6)  of  the  Code  gives  power  to  make  rules  in  rela- 
tion to  the  foregoing  proceedings  for  stating  a  case. 

This  form  of  appeal  by  way  of  a  special  case  is  entirely  a  crea- 
ture of  the  statute.  When  several  justices  join  in  the  conviction 
the  application  must  be  made  to  them  all.  Two  out  of  five  justices 
convicting  have  no  power  to  state  a  case.  Westmore  v.  Paine,  Id 
Cox,  244;  L.  li.  1  Q.  B.  48'2  (1891). 

The  intention  of  the  legislature  was  that  in  future  on  questions 
of  law  and  questions  which  might  arise  as  to  the  jurisdiction  of  the 
magistrate  the  party  aggrieved  should  have  a  right  of  appeal;  and 
where  a  question  of  law  arises  there  is  a  right  to  have  a  case 
stated.     R.  v.  Bridge,  24  Q.  B.  D.  609. 

In  Ontario,  52  V.  c.  15,  s.  5,  enables  a  justice  to  state  a  case  for 
the  opinion  of  the  court  of  appeal.  But  the  power  is  confined  ex- 
pressly to  the  constitutional  validity  in  point  of  law  of  a  provincial 
statute  under  the  authority  of  which  the  justice  has  determined  sum- 
marily any  information  or  complaint  which  he  has  power  to  deter- 
mine in  a  summary  way.  It  is  the  validity  of  the  statute  which 
gives  the  justice  jurisdiction  and  upon  which  he  acts  in  determining 
the  particular  complaint  which  alone  can  be  enquired  into.  The 
section  seems  not  in  terms  to  authorize  an  enquiry  into  the  validity 
of  an  act  which  regulates  or  is  assumed  to  regulate  some  matter  of 
procedure  in  the  course  of  the  case,  as  for  example  the  rejection  of 
evidence,  or  what  may  be  deemed  evidence,  or  sufficient  or  prima 
facie  evidence,  being  matters  which  are  collateral  to  the  main 
question  of  the  magistrate's  jurisdiction  to  entertain  the  informa- 
tion at  all.     R.  V.  Edwards,  19  A.  R.  706. 

001.  Whenever  a  warrant  of  distress  has  issued  against  any  person,  and  sncli 
person  pays  or  tenders  to  the  peace  officer  having  the  execution  of  the  same,  the' 
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sum  or  sums  in  the  warrant  mentioned,  together  with  the  amount  of  the  expenses 
of  the  distress  up  to  the  time  of  payment  or  tender,  the  peace  officer  shall  cease  to 
execute  the  same.     R.  S.  C.  c.  198,  s.  97. 

2.  Whenever  any  person  is  imprisoned  for  non-payment  of  any  penalty  or 
other  sura,  he  may  pay  or  cause  to  be  paid  to  the  keeper  of  the  prison  in  which  he 
is  imprisoned,  the  sum  in  the  warrant  of  commitment  mentioned,  together  with 
the  amount  of  the  costs  and  charges  and  expenses  therein  also  mentioned,  and  the 
keeper  shall  receive  the  same,  and  shall  thereupon  discharge  the  person,  if  he  is  in 
his  custody  for  no  other  matter.  He  sliall  also  forthwith  pay  over  any  moneys  so 
received  by  liim  to  tlie  justice  who  issued  tlse  warrant.     R.  S.  C.  c.  198,  s.  98. 

Under  this  section  there  is  no  authority  to  detain  for  any  sum 
not  mentioned  in  the  warrant  of  commitment.  There  cannot  be  a 
detention  for  costs  of  conveying  to  gaol  indorsed  on  the  back  of 
the  warrant  by  1;  )  -joustable.     Mechiam  v.  Home,  20  0.  R.  267. 

003.  Every  justice  :  .lall,  quarterly,  on  or  before  the  second  Tuesday  in  each 
of  the  niouMifl  of  Marciu  J  me,  September  and  December  in  each  year,  make  to  the 
clerk  of  the  peuee  or  oth  .  •  proper  officer  of  the  court  having  jurisdiction  in  appeal, 
as  herein  provided,  a  return  >a  writing,  under  his  hand,  of  all  convictions  made  by 
him,  and  of  the  receipt  and  application  by  him  of  the  moneys  received  from  the 
defendants, — which  return  shall  include  all  convictions  and  other  matters  not 
included  in  some  previous  return,  and  shall  be  in  the  form  SSS  in  schedule  one  to 
this  Act. 

2.  If  two  or  :■  ore  justices  are  present,  and  join  in  the  conviction,  they  shall 
make  a  joint  return. 

3.  In  the  province  of  Prince  Edward  Island  such  return  shall  be  made  to  the 
clerk  of  the  court  of  assize  of  the  county  in  which  the  convictions  are  made,  and  on 
or  before  the  fourteenth  day  next  before  the  sitting  of  the  said  court  next  after  such 
convictions  are  so  made. 

4.  Every  such  return  shall  be  made  in  the  said  district  of  Nipissing,  in  the 
province  of  Ontario,  to  the  clerk  of  the  peace  for  the  county  of  Renfrew,  iu  the 
said  province.     II.  S.  C.  c.  178,  s.  99. 

5.  Every  justice,  to  whom  any  such  moneys  are  afterwards  paid,  shall  make 
a  return  of  the  receipts  and  application  thereof,  to  the  court  having  jurisdiction  in 
appeal  as  hereinbefore  provided, — which  return  shall  be  filed  by  the  clerk  of  the 
peace  or  the  proper  officer  of  such  court  with  tlie  records  of  his  office.  R.  S,  C. 
c.  178,  s.  100. 

6.  Every  justice,  before  whom  any  such  conviction  takes  place  or  who  receives 
any  such  moneys,  who  neglects  or  refuses  to  make  such  return  thereof,  or  wilfully 
makes  a  false,  partial  or  incorrect  return,  or  wilfully  receives  a  larger  amount  of 
fees  than  by  law  he  ia  authorized  to  receive,  shall  incur  a  penalty  of  r'ighty  dollars, 
together  with  costs  of  suit,  in  the  discretion  of  the  court,  which  may  be  recovered 
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by  any  person  who  sues  for  the  same  by  action  of  debt  >  r  information  in  any  court 
of  record  in  the  province  in  which  such  return  ought  to  have  been  or  is  made. 
R.  S.  C.  c.  178,  s.  101. 

7.  One  moiety  of  such  penalty  shall  belonj^  to  the  person  suing,  and  the  other 
moiety  to  Her  Majesty,  for  the  public  uses  of  Canada. 

The  return  is  to  be  to  the  court  to  which  the  appeal  is  herein 
given.  The  879th  section  of  the  Code  shows  what  courts  have 
jurisdiction  in  each  province  and  the  return  must  be  to  these  courts. 
Thus  in  Quebec,  the  return  is  to  the  Court  of  Queen's  Bench, 
Crown  side  ;  in  Ontario,  to  the  Court  of  General  Sessions  of  the 
Peace ;  in  Nova  Scotia,  New  Brunswick  and  Manitoba,  to  the 
County  Court.     Ward  v.  Reed,  22  S.  C.  N,  B.  279. 

If  the  conviction  as  returned  is  defective  in  form,  the  justice 
may  make  out  another  according  to  the  evidence  adduced  before 
him  and  return  it  to  the  sessions.     R.  v.  Bennett,  3  0.  R.  45. 

The  clerk  of  the  peace  is  the  clerk  of  all  magistrates,  and  it  is 
no  ol)jection  that  a  conviction  is  not  in  the  magistrate's  office,  but 
in  that  of  the  clerk  of  the  peace.     R.  v.  Yeomans,  6  P.  R.  (Ont.)  66. 

The  fact  of  the  conviction  being  appealed  from,  does  not  relieve 
the  justices  from  the  penalty  on  non-return  of  the  c  )nviction, 
under  the  R.  S.  0.  c.  76.  Murphy  q.  t.  v.  Harvey,  9  C.  P.  (Ont.) 
528 ;  see  also  Kelly  q.  t.  v.  Cowan,  18  Q.  B.  (Ont.)  104. 

And  it  seems  that  notice  of  appeal  against  the  conviction  or 
subsequent  notice  of  abandonment  thereof,  given  by  the  defendant, 
does  not  affect  the  duty  of  the  justice  in  making  the  return.  Mc- 
Lennan q.  t.  v.  Mclntyre,  12  C.  P.  (Ont.)  546. 

So  the  question  as  to  the  conviction  being  right  or  wrong  is 
immaterial,  and  where  a  magistrate  has  actually  convicted  and 
imposed  a  fine,  it  is  no  defence  that  he  had  no  jurisdiction  to 
convict.  Bagley  q.  t.  v.  Curtis,  15  C.  P.  (Ont.)  366  ;  O'Reilly  q.  t. 
V.  Allan,  11  Q.  B.  (Ont.)  411. 

The  illegality  of  a  conviction  is  no  excuse  for  not  returning  it, 
but  if  on  that  account  the  fine  has  not  been  levied,  a  return  should 
be  made  explaining  the  circumstances.  O'Reilly  q.  t.  v.  Allan, 
11  Q.  B.  (Ont.)  411 ;  see,  however,  Spillane  v.  Wilton,  4  C.  P.  (Ont.) 
236,  242.     Under  the  former  statute,  a  justice  of  the  peace  was 
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liable  to  a  separate  penalty  of  £20,  for  each  conviction  of  which  a 
return  was  not  properly  made  to  the  sessions,  and  an  action  for 
the  penalty  would  lie  on  proof  of  the  conviction  and  fine  imposed 
although  no  record  thereof  had  been  made  by  the  justice.  Donogh 
q.  t.  V.  Longworth,  8  C.  P.  (Ont.)  437. 

So  as  the  law  now  stands,  the  neglect  of  the  justice  to  return 
the  convictions  made  by  him  as  prescribed,  renders  him  liable 
under  this  statute  to  a  separate  penalty  for  each  conviction  not 
returned,  and  not  merely  to  one  penalty  for  not  making  a  general 
return  of  such  convictions.  Dati'agh  q.  t.  v.  Paterson,  25  C.  P. 
(Ont.)  529. 

Justices  of  the  peace  must  therefore  now  return  all  convictions 
made  by  them  to  the  clerk  of  the  peace,  on  or  before  the  second 
Tuesday  in  March,  June,  September  and  December,  respectively 
following  the  date  of  the  conviction.  Corsant  q.  t.  v.  Taylor,  23 
C.  P.  (Ont.)  607 ;  see  also  Ollard  q.  t.  v.  Owens,  29  Q.  B.  (Ont.) 
515. 

The  E.  S.  0.  c.  76,  is  now  in  force  as  to  all  convictions  over 
which  Ontario  has  jurisdiction.  Under  the  former  statute  in 
Ontario,  the  penalty  attached  on  each  justice  making  default  in  the 
return.     Metcalf  q.  t.  v.  Eeeve,  9  Q.  B.  (Ont.)  263. 

And  the  effect  of  the  Act  in  Ontario  is  to  require  justices  of  the 
peace  where  more  than  one  take  part  in  a  conviction  to  make  an 
immediate  return  and  sign  it  before  separating  and  if  this  is  not 
done  it  is  not  sufficient  to  make  the  return  before  action  brought. 
Atwood  q.  t.  V.  Eosser,  30  C.  P.  (Ont.)  628. 

The  Dominion  Legislature  has  made  a  single  penalty  of  $80,  the 
maximum  fine  for  any  default,  whether  it  be  committed  by  a  single 
justice  or  by  two  or  more,  and  if  two  or  more  justices  act  and  are  in 
default,  the  penalty  on  all  is  single,  only  $80,  and  it  seems  that  all 
the  justices  might  be  sued  together,  or  any  one  of  them,  at  the  elec- 
tion of  the  plaintiff.     Drake  q.  t.  v.  Preston,  34  Q.  B.  (Ont.)  257. 

It  is  conceived  that  the  E.  S.  0.  c.  76,  s.  3,  assimilates  the  law  in 
Ontario,  to  that  prevailing  under  the  Dominion  Act,  and  that  there 
is  not  now  in  Ontario  a  separate  penalty  on  each  of  several  justices 
joining  in  a  conviction. 
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An  action  brought  against  a  justice  for  non-return  by  fraud  and 
collusion,  in  order  to  prevent  the  justice  being  liable  to  pay  the 
penalty  to  others,  will  not  bar  a  subsequent  action  brought  in  good 
faith  for  the  penally.     Kelly  q.  t.  v.  Cowan,  18  Q.  B.  (Ont.)  104. 

A  justice  committed  and  fined  the  plaintiff  for  carrying  away 
some  cordwood.  After  notice  of  appeal,  the  prosecutor,  finding 
that  the  conviction  was  improper,  went  to  the  justice  who  drew  for 
him  a  notice  of  discontinuance  which  was  served  on  the  person, 
acting  as  attorney  for  the  plaintiff,  before  the  meeting  of  the  next 
quarter  sessions.  The  justice  sent  a  general  return  to  that  court 
including  this  and  another  conviction,  but  ran  liis  pen  through  the 
entry  of  this  conviction,  leaving  the  writing,  however,  quite  legible, 
and  wrote  at  the  end  of  it  "  this  case  withdrawn  by  the  plaintiff." 
This  was  held  a  sufficient  return  within  the  4  and  5  V.  c.  12 ; 
Ball  q.  t.  V.  Fraser,  18  Q.  B.  (Ont.)  100. 

It  has  been  held  that  if  one  justice,  of  several  who  convict  makes 
the  return  and  signs  the  name  of  the  other  convicting  justices  to  it 
by  their  direction,  or  express  authority,  it  is  sufficient.  McLellan 
q.  t.  V.  Brown,  12  C.  P.  (Ont.)  542. 

It  seems  that  there  must  be  a  return  of  the  conviction  in  the 
form  given  by  the  statute,  j,nd  transmitting  the  conviction  itself  is 
not  the  same  thing  as  making  a  return  of  it,  though  one  return  may 
include  several  convictions.  The  conviction  and  the  return  of  it  are 
separate  instruments  and  both  should  be  returned  by  the  justice. 
See  McLennan  q.  t.  v.  Mclntyre,  12  C.  P.  (Ont.)  546;  Donogh  q.  t. 
V.  Longworth,  8  C.  P.  (Ont.)  437. 

In  an  action  for  the  penalty  the  plaintiff  may  sue  for  himself 
only,  and  need  not  sue  qui  tarn.  Drake  q.  t.  v.  Preston,  34  Q.  B. 
(Ont.)  257  ;  but  the  statement  of  claim  must  allege  the  defendant's 
neglect  to  have  been  contrary  to  the  statutes,  not  merely  the  statute, 
there  being  two  statutes  upon  the  subject,  each  requiring  a  different 
return.    Ih. 

In  an  action  against  a  justice  of  the  peace,  for  a  penalty  in  not 
returning  a  conviction,  it  is  no  objection  to  the  statement  of  claim 
that  the  plaintiff  sues  for  the  Receiver-General,  and  not  for  Her 
Majesty  the  Queen ;  inasmuch  as  suing  for  a  penalty  for  the 
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Keceivei'-General  for  the  public  uses  of  the  province,  is  in  fact  suing 
for  the  Queen.     Bagley  q.  t.  v.  Curtis,  15  C.  P.  (Ont.)  366. 

A  conviction  made  by  an  alderman  in  a  city,  must  be  returned 
to  the  next  ensuing  general  sessions  of  the  peace  for  the  county,  and 
not  to  the  recorder's  court  for  such  city.  Keenahan  q.  t.  v.  Egleson, 
22  Q.  B.  (Ont.)  626  ;  see  Metcalfe  q.  t.  v.  Reeve,  9  Q.  B.  (Out.)  263. 

An  order  for  the  payment  of  money  under  "  The  Master  and 
Servants  Act,"  E.  S.  0.  c.  139,  is  not  a  conviction  which  it  is 
necessary  to  return  to  the  sessions.  Ranney  q.  t.  v.  Jones,  21 
Q.  B.  (Ont.)  370. 

The  county  courts  have  now  jurisdiction  to  try  an  action  for  a 
penalty  against  a  justice  of  the  peace,  where  the  penalty  claimed 
does  not  exceed  $80.  Brash  q.  t.  v.  Taggart,  16  C.  P.  (Ont.)  415. 
This  case  does  not  over-rule  O'Reilly  q.  t.  v.  Allan,  11  Q.  B.  (Ont.) 
5*26,  there  having  been  changes  in  the  jurisdiction  of  the  county 
courts  since  it  was  decided.  See  also  Medcalfe  v  Widdefield,  12 
C.  P.  (Ont.)  411. 

A  plaiLtiff  suing  a  justice  of  the  peace  for  the  penalty  of  $80, 
under  tlie  the  R.  S.  0.  c.  76,  s.  3,  for  not  returning  a  conviction, 
is  entitled  to  full  costs  without  a  certificate.  Stinson  q.t.  v.  Giiebs, 
1  U.  C.  L.  J.  N.  S.,  19  following  O'Reilly  q.t.  v.  Allan,  11  (^.B.  (Out.) 
526. 

A  penal  action  for  not  returning  a  conviction  is  founded  on  tort 
and  for  that  reason  cannot  be  brought  in  a  Division  Court.  Cor- 
sant  q.t.  v.  Taylor,  10  C.  L.  J.  N.  S.  320. 

It  would  seem  that  the  right  to  legislate  on  returns  of  convic- 
tions and  fines  for  criminal  oftences,  belongs  to  the  Dominion  and 
not  the  Provincial  Legislature.  Clemens  q.t.  v.  Beemer,  7  C.  L.  J. 
N.  S.  126. 

The  Inland  Revenue  Act,  R.  S.  C.  c.  34,  s.  113,  prescribes  that 
"the  penalty  or  forfeiture  incurred  for  any  ofi'ence  against  the 
provisions  of  the  Act,  may  be  sued  for  and  recovered  before  any 
two  justices  of  the  peace  *  *  and  any  such  penalty  may,  if  not 
forthwith  paid,  be  levied  by  distress,  *  *  or  the  said  justices  may 
in  their  discretion  commit  the  offender  to  the  common  goal  until 
the  penalty  be  paid.     The  plaintiff,  who  was  tried  under  the  above 
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Act  for  distilling  spirits  without  a  license  before  the  defendant  and 
three  other  justices  of  the  peace,  and  was  oidered  to  pay  $200, 
sued  the  defendant  for  not  making  a  return  under  the  R.  S.  0. 
c.  76.  The  court  held  that  the  defendant  was  liable,  as  the  adjudi- 
cation in  question  was  a  conviction  within  the  meaning  of  the 
statute,  and  not  a  mere  order  for  the  payment  of  money.  May 
q.t.  V.  Middleton,  3  A.  R.  207. 

This  section  is  not  ultra  vires,  the  penalty  may  be  recovered  in 
the  county  court,  and  no  notice  of  action  is  required.  Ward  v. 
Reed,  22  S.  C.  N.  B.  279. 


1 


903.  The  clerk  of  the  peace  of  the  district  or  county  in  which  any  such 
returns  are  made,  or  the  proper  officer,  other  than  the  clerk  of  the  peace,  to  whom 
Buch  returns  are  made,  shall,  within  seven  days  after  the  adjournment  of  the  next 
ensuing  General  or  Quarter  Sessions,  or  of  the  term  or  sitting  of  such  other  court 
as  aforesaid,  cause  the  said  returns  to  be  posted  up  in  the  court-house  of  the 
district  or  county,  and  o-lso  in  a  conspicuous  place  in  the  office  of  such  clerk  of  the 
peace,  or  other  proper  officer,  for  public  inspection,  and  the  same  shall  continue 
to  be  so  posted  up  and  exhibited  until  the  end  of  the  next  ensuinj^  General  or 
Quarter  Sessions  of  the  Peace,  or  of  the  term  or  sitting  of  such  other  court  as 
aforesaid ;  and  for  every  schedulj  so  made  and  exhibited  by  such  clerk  or  officer, 
he  shall  be  allowed  such  fee  as  is  fixed  by  competent  authority.  R.  S.  C.  c.  178, 
8.  103. 

2.  Such  clerk  of  the  peace  or  other  officer  of  each  district  or  county,  within 
twenty  days  after  the  end  of  each  General  or  Quarter  Sessions  of  the  Peace,  or  the 
sitting  of  such  court  as  aforesaid,  shall  transmit  to  the  Minister  of  Finance  and 
Receiver-General  a  true  copy  of  all  such  returns  made  within  his  district  or 
county.     R.  S.  C.  c.  178,  s.  104. 

904.  All  actions  for  penalties  arising  under  the  provisions  of  section  nine 
hundred  and  two  shall  be  commenced  within  six  months  next  after  the  cause  of 
action  accrues,  and  the  same  shall  be  tried  in  the  district,  county  or  place  wherein 
such  penalties  have  been  incurred ;  and  if  a  verdict  or  judj?ment  passes  for  the 
defendant,  or  the  plaintiff  becomes  non-suit,  or  discontinues  the  action  after  issue 
joined,  or  if,  upon  demurrer  or  otherwise,  judgment  is  given  against  the  plaintiff, 
the  defendant  shall,  in  the  discretion  of  the  court,  recover  his  costs  of  suit,  as 
between  solicitor  and  client,  and  shall  have  the  like  remedy  for  the  same  as  any 
defendant  has  by  law  in  any  other  cases.    R.  S.  C.  c.  178,  s.  102. 

905.  Nothing  in  the  three  sections  next  preceding  shall  have  the  effect  of 
preventing  any  person  aggrieved  from  prosecuting,  by  indictment,  any  justice,  for 
any  offence,  the  commission  of  which  would  subject  him  to  indictment  at  the  time 
of  the  coming  into  force  of  this  Act.     R.  S.  C.  c.  178,  s.  105. 
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900.  No  return  purporting  to  be  made  by  any  justice  under  tluH  Ac'  sliall  be 
vitiated  by  the  fact  of  its  including,',  by  mistake,  any  convictions  or  orders  had  or 
made  before  him  in  any  matter  over  which  any  Provincial  Legislature  has 
exclusive  jurisdiction,  or  with  respect  to  which  he  acted  under  the  authority  of 
any  provincial  law.     II.  S.  C.  c.  178,  s.  100. 

OO?.  No  information,  summons,  conviction,  order  or  other  proceeding  shall 
be  held  to  charge  two  offences,  or  shall  be  held  to  be  uncertain  on  account  of  its 
stating  the  offence  to  have  been  committed  in  different  modes,  or  in  respect  of  one 
or  other  of  several  articles,  either  conjunctively  or  disjunctively,  for  example,  in 
charging  an  offence  under  section  five  hundred  and  eight  of  this  Act  it  may  be 
alleged  that  "  the  defendant  unlawfully  did  cut,  break,  root  up  and  otherwise 
destroy  or  damage  a  tree,  sapling  or  shrub  "  ;  and  it  shall  not  be  necessary  to 
define  more  particularly  the  nature  of  the  act  done,  or  to  state  whether  such  act 
was  done  in  respect  of  a  tree,  or  a  sapling,  or  a  shrub.    R.  S.  C.  c.  178,  s.  107. 

A  conviction  for  tampering  with  a  witness  contrary  to  section 
121  of  the  "  Canada  Temperance  Act,"  charged  the  defendant  with 
offering  the  witness  money  to  induce  him  to  leave  the  county,  and 
also  with  attempting  by  threats  to  induce  him  to  absent  himself, 
and  this  charge  of  two  offences  was  held  to  be  cured  under  the 
above  section.     Ex  parte  White,  30  S.  C.  N.  B.  12. 

908.  Every  judge  of  sessions  of  the  peace,  chairman  of  the  court  of  general 
sessions  of  the  peace,  police  magistrate,  district  magistrate  or  stipendiary  nnigis- 
trate,  shall  have  such  and  like  powers  and  authority  to  preserve  order  in  the  said 
courts  during  the  holding  thereof,  and  by  the  like  ways  and  means  as  now  by  law 
are  or  may  be  exercised  and  used  in  like  cases  and  for  the  like  purposes  by  any  court 
in  Canada,  or  by  the  judges  thereof,  during  the  sittings  thereof.  R.  S.  C.  c.  173, 
s.  109. 

OOO.  Every  judge  of  the  sessions  of  the  peace,  chairman  of  the  court  of 
general  sessions  of  the  peace,  recorder,  police  magistrate,  district  magistrate  or 
stipendiary  magistrate,  whenever  any  resistance  is  oLered  to  the  execution  of  any 
summons,  warrant  of  execution  or  other  process  issued  by  him,  may  enforce  the 
due  execution  of  the  same  by  the  means  provided  by  the  law  for  enforcing  the 
execution  of  the  process  of  other  courts  in  like  cases.     R.  S.  C.  c.  178,  s.  110. 

As  amended  by  56  V.  c.  32. 
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SCHEDULE  ONE— FORMS. 

A— {Section  557,) 
WARRANT  TO  CONVE\    BEFORE  A  JUSTICE  OF  ANOTHER  COUNTY. 

Canada, 
Province  of 
County  of 

Whereas  information  upon  oath  was  this  day  made  before  the  undersigned 
tlmt  A.  B.  of  ,  on  the  day  of  ,  in  the  year 

,  at  ,  in  the  county  of  (state  the  churtie). 

And  whereas  I  have  taken  the  deposition  of  X.  Y.  as  to  the  said  offence. 

And  whereas  the  charf^e  is  of  an  offence  committed  in  the  county  of  , 

This  is  to  command  you  to  convey  the  said  {name  of  accused),  of  , 

before  some  justice  of  the  last  mentioned  county,  near  the  above  place,  and  to 
deliver  to  him  this  warrant  and  the  said  deposition. 

Dated  at  ,  in  the  said  county  of  ,  this  day  of 

,  in  the  year 

J.  S. 

J.  P,  {Name  of  oniitij.) 
To  of 


B— {Section  557.) 

RECEIPT  TO  BE  GIVEN  TO  THE  CONSTABLE  BY  THE  .JUSTICE  FOR 
THE  COUNTY  IN  WHICH  THE  OFFENCE  WAS  COMMITTED. 

Canada, 
Province  of 
County  of 

I,  J.  L.,  a  justice  of  the  peace  in  and  for  the  county  of  ,  heraby 

certify  that  W.  T.,  peace  officer  of  the  county  of  ,  has,  on  this 

day  of  ,  in  the  year  ,  by  virtue  of  and  in  obedience  to  a 

warrant  of  J.  S.,  Esquire,  a  justice  of  the  peace  in  and  for  the  county  of  , 

produced  before  me  one  A.  B.,  charged  before  the  said  J.  S.  with  having  {etc.,  stating 
shortly  the  offence),  and  delivered  him  into  the  custody  of  ,  by  my 

direction,  to  answer  to  the  said  charge,  and  further  to  be  dealt  with  according  to 
law,  and  has  also  delivered  unto  me  the  said  warrant,  together  with  the  informa- 
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tion  (if  anil)  i'l  that  behalf,  and  the  deposition  {»)  of  C.  D,  {und  of  ),  in  the 

said  warrant  mentioned,  and  that  he  has  also  proved  to  me,  upon  oath,  the  hand- 
writing of  the  said  J.  S.  subscribed  to  the  same. 

Dated  the  day  and  year  first  above  mentioned,  at  ,  in  the  said 

county  of 


J.  L. 
J.  P. 


(Name  of  count n). 


C — (Si'ctio)i  558.) 
INFORMATIOX  AND  COMrLAINT  FOR  AX  INDICTABLE  OFFENCE. 

Canada, 
Province  of 
County  of 

The  information  and  complaint  of  C.  D.  of  ,  (yeoman),  taken 

this  day  of  ,  in  the  year  ,  before  the  under- 

signed (one)  <»f  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of 
,  who  saith  that  (etc.,  stating  the  offence). 

Sworn  before  (me),  the  day  and  year  first  above  mentioned,  at 

J.  S. 

J.  P.  (Name  of  county.) 
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B— (Section  560.) 

WARRANT  TO  APPREHEND  A  PERSON  CHARGED  WITH  AN  INDICT- 
ABLE OFFENCE  COMMITTED  ON  THE  HIGH  SEAS  OR  ABROAD. 

For  offences  committed  on  the  high  seas  the  wanant  may  be  the  sam£  as  in  ordinary 
cases,  but  describing  the  offence  to  have  been  committed  "on  the  high  seas,  out  of  the 
body  of  any  district  or  county  of  Canada  and  within  the  jurisdiction  of  the 
Admiralty  of  England." 

For  offences  committed  abro..d,for  which  the  parties  may  beindicted  in  Canada,  the 

warrant  aUo  may  be  the  same  as  in  ordinary  cases,  but  describing  the  offence  to  have 

been  committed  "  on  land  out  of  Canada,  to  wit :  at  in  the  Kingdom  of 

,  or,  at  ,  in  the  island  of  ,  in  the  West  Indies, 

or  at  ,  in  the  East  Indies,"  or  as  the  cas-c  may  be. 
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E  — {Section  562.) 
sr.MAloXS  TO  A  rERSON  CHAIUJED  WITH  AN  INDICTABLE  OFFENCE. 

Canada, 
Province  of 
County  of 

To  A.  B.,  of  ,  (hihoiircr) : 

Whereas  you  liave  this  day  been  char^^ed  before  the  undersigned  ,  a 

justice  of  the  peace  in  and  for  the  said  county  of  ,  for  that  you  on  » 

at  ,  {stating  xhortUj  tlie  ojl'cnce) :  These  are  therefore  to  command  you, 

in  Her  Majesty's  name,  to  be  and  appear  before  (me)  on  ,  at 

o'clock  in  the  (fore)  noon,  at  ,  or  before  such  other  justice  or  justices  of 

the  peace  for  the  same  county  of  ,  as  shall  then  be  thei'e,  to  answer  to 

the  said  char{,'e,  and  to  be  further  dealt  with  according  to  law.     Herein  fail  not. 
Given  under  (my)  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.  {Same  of  county.) 
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F— (flection  563.) 

.    WARRANT  IN  THE  FIRST  INSTANCE  TO  APPREHEND  A  PERSON 
CHARGED  WITH  AN  INDICTABLE  OFFENCE. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of  . 

Whereas  A.  B.  of  ,  {labourer),  has  this  day  been  charged  upon  oath 

before  the  undersigned  ,  a  justice  of  the  peace  in  and  for  the  said  county 

of  ,  for  that  he,  on  ,  at  ,  did  {etc.,  stating  shortly  the 

offence) .  These  are  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith 
to  apprehend  the  said  A.  B.,  and  to  bring  him  before  {me)  or  some  other  justice  of 
the  peace  in  and  for  the  said  county  of  ),  to  answer  unto  the  said  charge 

and  to  be  further  dealt  with  according  to  law. 

Given  under  {my)  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  coujity  aforesaid. 

J.  S.     [seal.] 

J.  P.  (Savie  of  county.) 
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Q— (Section  S63.) 

WARRANT  WHEN  THK  HUMMON.S  IS  DISOBEYED. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peaco  officers  in  the  said  county  of 

Wlieroas  on  the  day  of  ,  (instant  or  last  past)  A.B.,  of  , 

was  charged  before  (mf  or  vs),  the  undersigned  {or  name  the  justice  or  jiisticen,  or 
an  the  case  may  he),  (a)  justice  of  the  peace  in  and  for  the  said  county  of  , 

for  that  (etc.,  as  in  the  Kuvimons) ;  and  whereas  I  (or  he  the  said  justice  of  tlie  peace, 
or  we  or  they  the  said  justices  of  the  peace)  did  then  issue  (my,  our,  his  or  their)  aum, 
mons  to  the  said  A.  B.,  commanding  him,  in  Her  Majesty's  name,  to  be  and  appear 
before  (me)  on  at  o'clock  in  the  (fore)  noon,  at  ,  or 

before  such  other  justice  or  justices  of  the  peace  as  should  then  be  there,  i  j  answer 
to  the  said  charge  and  to  be  further  dealt  with  according  to  law  ;  and  whereas  the 
said  A.  B.  has  neglected  to  be  or  appear  at  the  time  and  place  appointed  in  and 
by  the  said  summons,  although  it  has  now  been  proved  to  (me)  upon  oath  that  the 
said  summons  was  duly  served  upon  the  said  A.  B. :  These  are  therefore  to  com- 
mand you  in  Her  Majesty's  name,  forthwith  to  apprehend  the  said  A.  B.,  and  to 
bring  him  before  (me)  or  some  other  justice  of  the  peace  in  and  for  the  said  county 
of  ,  to  answer  the  said  charge,  and  to  be  further  dealt  with  according  to 

law. 

Given  under  (my)  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

■T.  P.     (Name  of  county.) 


B.— (Section  505.) 

ENDORSEMENT  IN  BACKING  A  WARRANT. 


\ 


Canada, 
Province  of  ,   - 

County  of  •  j 

Whereas  proof  upon  oath  has  this  day  been  made   before  me  ,  a 

justice  of  the  peace  in  and  for  the  said  county  of  ,  that  the  name  of  J.  S. 

to  the  within  warrant  subscribed,  is  of  the  handwriting  of  the  justice  of  the  peace 
within  mentioned :  I  do  therefore  hereby  authorize  W.  T.  who  brings  to  me  this 
warrant  and  all  other  persons  to  whom  this  warrant  was  origiially  directed,  or  by 
whom  it  may  be  lawfully  executed,  and  also  all  peace  officers  of  the  said  county 
of  ,  to  execute  the  same  within  the  said  last  mentioned  county. 

Given  under  my  hand,  this  day  of  ,  in  the  year  ,  at 

,  in  the  county  aforesaid. 

J.  L. 

J.  P.  (Name  oj  county). 
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WARRANT  TO  HKARCH. 


I  ■-(  Sectitm  5(51).; 

Canada,  \ 

rroviiice  of  ,  '. 

Cpiinty  of  .  ) 

Whereas  it  appears  on  tlie  oath  of  A.  B.  of  ,  tliat  tliero  ia  reason  to 

SUKpect  that  (di'girihe  tliiniis  to  he  nearclied  fur  tind  ofl'ence  in  iwipert  of  which  search  is 
miidr)  are  concealed  in  at 

This  is,  therefore,  to  authorize  and  require  you  to  enter  between  the  hours  of 
(n.-i  thfjiintice  shall  direct)  into  the  said  promises,  and  to  search  for  the  said  tilings, 
ami  to  briii);^  the  same  before  mo  or  some  other  justice. 

Dated  at  ,  in  the  said  county  of  ,  this  day  of  , 

ill  the  year 

J.  S. 

J.  1\  (Sivnc  oj  .  'iintij.) 
To  of 


:S— (Section  509.) 

IMFORMATION  TO  ODTATX  A  SEARCH  WARRANT. 

Canada,  \ 

Province  of  ,  '- 

Countv  of 


The  information  of  A.  B.,  of  ,  in  the  said  county  (ijeoman),  taken 

this  day  of  ,  in  the  year  ,  before  me,  J.  S.,  Esquire,  a 

justice  of  the  peace,  in  and  for  the  county  (describe  thiiifis  to  be  searched  for  and 
o[l'vnce  in  res^yect  of  which  search  is  made),  of  ,  who  says  that  and 

that  he  has  just  and  reasonable  cause  to  suspect,  and  suspects,  that  the  said  goods 
and  chattels,  or  some  part  of  them  are  concealed  in  the  (dicelling-Jiouse,  etc.)  of 
C.  D.,  of  ,  in  the  said  county,  (here  add  the  causes  of  suspicion,  whaterir 

they  may  be) ;  Wherefore  (he)  prays  that  a  search  warrant  may  be  granted  to  him 
to  search  the  dwelling  house,  etc.),  of  the  said  C.  D.,  as  aforesaid,  for  the  said  goods 
and  chattels  so  feloniously  stolen,  takeu  and  carried  away  as  aforesaid. 

Sworn  (or  affirmed)  before  me  the  day  and  year  first  above  mentioned,  at 
,  in  the  said  county  of  . 

J.  S. 

J.  P.  (Same  pf  co^inty.) 
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K— (Section  580.) 
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SUMMONS  TO  A  WITNESS. 


Canada,  \ 

Province  of  ,  I 

County  of  .  j 

To  E.  F.,  of  ,  {labourer) : 

Whereas  information  lias  been  laid  before  the  undersigned  ,  a  justice 

of  the  peace  in  and  for  the  said  county  of  ,  that  A.  B.  {etc.,  as  /h  tltc  sum- 

mons or  warrant  against  the  accused),  and  it  has  been  made  to  appear  to  me  upon 
(o(7f/i).  that  you  are  likely  to  Rive  material  evidence  for  {the prosecution);  These 
are  therefore  to  require  you  to  be  and  to  appear  before  me,  on  next,  at 

o'clock  in  the  (fore)  noon  at,  ,  or  before  such  other  justice  or 

justices  of  the  peace  of  the  same  county  of  ,  as  shall  then  be  there,  to 

testify  what  you  know  concerning  the  said  charge  so  made  against  the  said  A.  B. 
as  aforesaid.    Herein  fail  not. 

day  of  in  the  year 


Given  under  my  hand  and  seal,  this 
at  ,  in  the  countv  aforesaid. 


J.  S.     [seal. J 

J.  P.  (Name  of  count [/.) 


Ill 


L— (Section  582.) 
WARRANT  WHEN  A  WITNESS  HAS  NOT  OBEYED  THE  SUMMONS. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  ofdcers  in  the  said  county  of 

Whereas  information  having  been  laid  V  jfore  ,  a  justice  of  the 

peace,  in  and  for  the  said  county  of  ,  that  A.  B.  (etc.,  as  in  the 

summons);  and  it  having  been  made  to  appear  to  (me)  upon  oath  that  E.  F.  of 
,  (labourer),  was  likely  to  give  material  evidence  for  (the  prosecution), 
(I)  duly  issued  (my)  summons  to  the  said  E.  F.,  requiring  him  to  be  and  appear 
before  (me)  on  ,  at  ,  or  before  such  other  justice  or  justices 

of  the  peace  for  the  same  county,  as  should  then  be  there,  to  testify  what  he  knows 
respecting  the  said  charge  so  made  against  the  said  A.  B.,  as  aforesaid ;  and 
whereas  proof  his  this  day  been  made  upon  oath  before  (me)  of  such  summcins 
having  been  duly  served  upon  the  said  E.  F.;  and  whereas  the  said  E.  F.  has 
neglected  to  appear  at  the  time  and  place  appointed  by  the  said  summons,  and  no 
just  excuse  has  been  offered  for  such  neglect:  These  are  therefore  to  command 
you  to  bring  and  have  the  said  E.  F.  before  (we)  on  at 

o'clock  in  the  (fore)  noon,  at  ,  or  before  such  other  justice  cr  justices 
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for  the  'same  county,  as  shall  then  be  there,  to  testify  what  he  knows  concerning 
the  said  charge  so  made  against  the  said  A.  B.  as  aforesaid. 

Given  under  (my)  hand  and  seal,  this  day  of  ,  in  the 

year  ,  at  ,  in  the  county  aforesaid. 

J.  S.    fSEAL] 

J.  P.  [Name  of  county.) 


M— (Section  583.) 

WARRANT  FOR  A  WITNESS  IN  THE  FIRST  INSTANCE. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  otlier  peace  officers  in  the  said  county  of 

Whereas  information  has  been  laid  before  the  undersigned  , 

a  justice  of  the  peace,  in  and  for  the  said  county  of  ,  that  (etc.,  as 

in  the  sumnions) ;  and  it  having  been  made  to  appear  to  (me)  upon  oath  that  E.  F.  of 
,  (labourer),  is  likely  to  give  material  evidence  for  the  prosecution,  and 
that  it  is  probable  that  the  said  E.  F.  will  not  attend  to  give  evidence  unless  com- 
pelled to  do  so  :  These  are  therefore  to  command  you  to  bring  and  have  the  said 
E.  F.  before  (me)  on  ,  at  o'clock  in  the  (fore)  noon,  at  , 

or  before  such  other  justice  or  justices  of  the  peace  for  the  same  county,  as  shall 
then  be  there,  to  testify  what  he  knows  concerning  the  said  charge  so  made  against 
the  said  A.  B.  as  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  ,  at  ,  in  the  councy  aforesaid. 

J.  S.  [seal.] 

J.  P.  (Name  of  county.) 


if 


^—(Section  584.) 
WARRANT  WHEN  A  WITNESS  HAS  NOT  OBEYED  THE  SUBPcENA. 


:f 


Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of 

Whereas  information  having  been  laid  before  ,  a  justice  of  the 

peace,  in  and  for  the  said  county,  tnat  A.  B.  (etc.,  as  in  the  summons) ;  and  there 
being  reason  to  believe  that  E.  F.  of  ,  in  the  province  of  , 
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{labourer),  was  likely  to  give  material  evidence  for  {the  prosecution),  a  writ  of 
subpcena  was  issued  by  order  of  ,  judge  of  {iiame  of  court)  to  the  said 

E.  F.,  requiring  him  to  be  and  appear  before  (me)  on  ,  at 

or  before  such  other  justice  or  justices  of  the  peace  for  the  same  county,  as  should 
then  be  there,  to  testify  what  he  knows  respecting  the  said  charge  so  made  against 
the  said  A.  B.,  as  aforesaid ;  and  whereas  jiroof  has  this  day  been  made  upon  oatli 
before  {me)  of  such  writ  of  subpoena  having  been  duly  served  upon  the  said  E.  F. ; 
and  whereas  the  said  E.  F.  has  neglected  to  appear  at  the  time  and  place  appointed 
by  the  said  writ  of  subpoena,  and  no  just  excuse  has  been  offered  for  sucl.  neglect : 
These  are  therefore  to  command  you  to  bring  and  have  the  said  E.  F.  before  (me) 
on  at  o'clock  in  the  (fore)  noon,  at  ,  or  before 

such  ctlier  justice  or  justices  for  the  same  county  as  shall  then  be  there,  to  testify 
what  he  knows  concerning  the  said  charge  so  made  against  the  said  A.  B.  as  afore- 
said. 

Given  under  (my)  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.     (Name  of  county). 


I 


O— (Section  585.) 

WARRANT  OF  COMMITMENT  OF  A  WITNESS  FOR  REFUSING  TO  BE 
SWORN  OR  TO  GIVE  EVIDENCE. 

Canada,  'j 

Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  county  of  , 

and  to  the  keeper  of  the  common  gaol  at  ,  in  the  said  county  of 

Whereas  A.  B.  was  lately  charged  before  ,  a  justice  of  the  peace  in 

and  for  the  said  county  of  ,  for  that  {etc.,  as  in  the  summons)  ;  and  it 

having  been  made  to  appear  to  {me)  upon  oath  that  E.  F.  of  ,  was  likely  to 

give  m;\terial  evidence  for  the  prosecution  (I)  duly  issued  (my)  summons  to  the 
said  E.  F.,  requiring  him  to  be  and  appear  before  me  on  ,  at  , 

or  before  such  other  justice  or  justices  of  the  peace  for  the  same  county  as  should 
then  be  there,  to  testify  what  he  knows  concerning  the  said  charge  sc  made 
against  the  said  A.  B.  as  aforesaid  ;  and  tho  said  E.  F.  now  appearing  before  [me) 
(or  being  brought  before  (me)  by  virtue  of  a  warrant  in  that  behalf),  to  testify  as 
aforesaid,  and  being  required  to  make  oath  or  affirmation  as  a  witness  in  that 
behalf,  now  refuses  so  to  do  (or  being  duly  sworn  as  a  witness  now  refuses  to 
answer  certain  questions  concerning  the  premises  which  are  now  here  put  to  him, 
and  more  particularly  the  following  )  without  offering  any  just  excuse 

for  such  refusal :  These  are  therefore  to  command  you,  the  said  constables  or 
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peace  officers,  or  any  one  of  you,  to  take  the  said  E.  F.  and  him  safely  to  convey 
to  the  common  gaol  at  ,  in  the  county  aforesaid,  and  there  to  deliver 

him  to  the  keeper  thereof,  together  with  this  precept :  And  (I)  do  hereby  command 
you,  the  said  keeper  of  the  said  'common  gaol  to  receive  the  said  E.  F.  into  your 
custody  in  the  said  common  gaol,  and  him  there  safely  keep  for  the  space  of 
days,  for  his  said  contempt,  unless  in  the  meantime  he  consents  to  b3  examined, 
and  to  answer  concerning  the  premises  ;  and  for  your  so  doing,  this  shall  be  your 
sufticient  warrant. 

Given  under  (my)  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.     (Name  of  county.) 


V— (Section  586.) 

WARRANT  REMANDING  A  PRISONER. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of 
and  to  the  keeper  of  the  common  gaol  at  ,  in  the  said  county. 

Whereas  A.  B.  was  this  day  charged  before  the  undersigned  ,  a 

justice  of  the  peace  in  and  for  the  said  county  of  ,  for  that  (etc.,  as  in  the. 

uarrant  to  apprehend),  and  it  appears  to  (me)  to  be  necessary  to  remand  the  said 
A.  B.:  These  are  therefore  to  command  you,  the  said  constables  and  peace  officers, 
or  any  of  you,  in  Her  Majesty's  name,  forthwith  to  convey  the  said  A.  B.  to  the 
common  gaol  at  ,  in  the  said  county,  and  there  to  deliver   him   to  the 

keeper  thereof,  together  with  this  precept .  And  I  hereby  command  you  the  said 
keeper  to  receive  the  said  A.  B.  into  your  custody  in  the  said  common  gaol,  and 
there  safely  keep  him  until  the  day  of  (instant),  when  I  hereby  command 

you  to  have  him  at  ,  at  o'clock  in  the  (fore)  noon  of  the  same 

day  before  (me)  or  before  such  other  justice  or  justices  of  the  peac  for  the  said 
county  as  shall  then  be  there,  to  answer  further  to  the  said  charge,  and  to  be 
further  dealt  with  according  to  law,  unless  you  shall  be  otherwise  ordered  in  the 
meantime. 

Given  under  my  hand  and  seal,  this  day  of  ,  iu  the  year  , 

'it  ,  in  the  county  aforesaid. 

J.  S.     '"seal.] 

J.  P.     (Same  of  roinity.) 
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Q— (Section  587.) 

RJX'OGiNIZANCE  OF  BAIL  INSTEAD  OF  REMAND  ON  AN  AD.TOURX:Ji;XT 

OF  EXAMINATION. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in  tlio 

year  ,  A.  B.,  of  ,  (labourer),  L.  M.,  of 

(grocer),  and  N.  O.,  of  ,  (butcher),  personally  came  before  me, 

a  justice  of  the  peace  for  the  said  county,  and  severally 
acknowledged  themselves  to  owe  to  our  Sovereign  Lady  the  Queen,  her  heirs  aud 
successors,  the  several  sums  following,  that  is  to  say:  the  said  A.  B.  the  sum  of 
,  and  the  said  L.  M.,  and  N.  O.,  the  sum  of  ,  each,  of  {^ood  an.l 

lawful  current  money  of  Canada,  to  be  made  and  levied  of  their  several  goods  an.l 
chattels,  lands  and  tenements  respectively  to  the  use  of  our  said  Lady  the  Queen, 
her  heirs  and  successors,  if  he,  the  said  A.  B„  fails  in  the  condition  endorsed  (ur 
hereunder  written). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned  at 
before  me. 

J.  S. 

J.  P.  (Xame  of  count >i.] 

CONDITION. 

The  condition  of  the  within  (or  above)  written   recognizance  is   such    that 
whereas  the  within  bounden  A.  B.  was  this  day  [or  on  last  past)  cliai-^^'ed 

before  me  for  that  (etc.,  as  in  the  warrant);  aud  whereas  the  examination  of  the 


witnesses  for  the  prosecution  in  this  behalf  is  adjourned  until  the 


day  of 


(instant) :  If,  therefore,  the  said  A.  B.  appears  before  me  on  the  said 
day  of  (instant),  at  o'clock  in  the  (fore)  noon, 

or  before  such  other  justice  or  justices  of  the  peace  for  the  said  county  as  shall 
then  be  there,  to  answer  (further)  to  the  said  charge,  and  to  be  further  dealt  with 
according  to  law,  the  said  recognizance  to  be  void,  otherwise  to  stand  in  full  fcroe 
and  virtue. 


M 


;   •.' 


Ti— (Section  689.) 

CERTIFICATE  OF  NON-APPEARANCE  TO  BE  ENDORSED  ON  THE 

RECOGNIZANCE. 

I  hereby  certify  that  the  said  A.  B.  has  not  appeared  at  the  time  and  place  in 
the  above  condition  mentioned,  but  therein  has  made  a  default,  by  reason  whereof 
the  within  written  recognizance  is  forfeited. 

J.  8 
J.  P.  (Name  of  count  [I.) 
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DEPOSITION  OF  A  WITNESS. 


—(Section  590.) 

Canada, 
Frovince  of 
County  of 

The  deposition  of  X.  Y.  of  ,  taken  before  the  underBigned,  a 

justice  of  the  peace  for  the  said  county  of  ,  this  day  of  , 

in  the  year  ,  at  {or  after  notice  to  C.  D  who  stands  com- 

mitted for  )  in  the  presence  and  hearing  of  C.  D.  who  stands  charged 

that  (state  the  charge).     The  said  deponent  saith  on  his  {oath  or  aflirmation)  as 
follows  :    (Insert  deposition  as  nearly  as  possible  in  words  of  witness.) 

(If  depositions  of  several  witnesses  arc  taken  at  the  same  time,  they  maybe  taken 
and  signed  as  follows :) 

The  depositions  of  X.  of  ,  Y.  of  ,  Z.  of  ,  etc.,  taken 

in  the  presence  and  hearing  of  C.  D.,  who  stands  charged  that 

The  deponent  X.  (on  his  oath  or  afirmation)  says  as  follows : 

The  deponent  Y.  (on  his  oath  or  afirmation)  says  as  follows: 

The  deponent  Z.  (on  his  oath,  etc.,  etc.) 

(The  signature  of  the  justice  may  be  appended  as  folloios  :) 

The  depositions  of  X.,  Y.,  Z.,  etc.,  written  on  the  several  sheets  of  paper,  to 
the  last  of  which  my  signature  is  annexed,  were  taken  in  the  presence  and  hearing 
of  C.  D.  and  signed  by  the  said  X.,  Y. ,  Z.,  respectively  in  his  presence.  In 
witness  whereof  I  hav^e  in  the  presence  of  the  said  C.  D.  signed  my  name. 

J.  S. 
J.  P.  (Name  of  county.) 


T— (Section  591.) 

STATEMENT  OF  THE  ACCUSED. 

Canada, 
Province  of 
County  of 

A.  B.  stands  charged  before  the  undersigned  ,  a  justice  of  the 

peace  in  and  for  the  county  aforesaid,  this  day  of  ,  in  the 

year  ,  for  that  the  said  A.  B.,  on  ,  at  (etc.,  as 

in  the  captions  of  the  depositions);  and  the  said  charge  being  read  to  the  said  A.  B. , 
and  the  witnesses  for  the  prosecution,  C.  D.  and  E.  F.,  being  severally  examined 
in  his  presence,  the  said  A.  B.  is  now  addressed  by  me  as  follows:  "  Having  heard 
the  evidence,  do  you  wish  to  say  anything  in  answer  to  the  charge  ?  You  are  not 
obliged  to  say  anything  unless  you  desire  to  do  so ;  but  whatever  you  say  will  be 
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taken  down  in  writing,  and  may  be  given  in  evidence  against  you  at  your  trial. 
You  must  clearly  understand  that  you  have  nothing  to  hope  from  any  promise  of 
favour,  and  noth!-.g  to  fear  from  any  threat  which  may  have  been  held  out  to 
induce  you  to  make  any  admission  or  confession  of  guilt,  but  whatever  you  now 
say  may  be  given  in  evidence  against  you  upon  your  trial,  notwithstanding  sucli 
promise  or  threat."  Whereupon  the  said  A.  B.  says  as  follows :  (Here  state  uiiat- 
ever  the  prisoner  says  and  in  his  very  words,  as  nearly  as  possible.  Get  him  to  sijn  it 
if  he  icill.) 

A.  B. 
Taken  before  me,  at  ,  the  day  and  year  first  above  mentioned. 

J.  S.     [seal.] 

J.  P.  (Name  of  county.) 


m  ^■? 


V— (Section  595.) 

FORM  OF  RECOGNIZANCE  WHERE  THE  PROSECUTOR  REQUIRES  TlIK 

JUSTICE   TO   BIND    HIM   OVER   TO   PROSECUTE    AFTER    THE 

CHARGE  IS  DISMISSED. 

Canada, 
Province  of 
County  of 

Whereas  C.  D.  was  charged  before  me  upon  the  information  of  E.  F.  tliat 
C.  D.  (state  the  charge),  and  upon  the  hearing  of  the  said  charge  I  discharged  the 
said  C.  D.,  and  the  said  E.  F.  desires  to  prefer  an  indictment  against  the  said 
C.  D.  respecting  the  said  charge,  and  has  required  me  to  bind  him  over  to  prefer 
such  an  indictment  at  (here  describe  the  next  practicable  sitting  of  tlie  court  by  icJiich 
the  person  discharged  tcould  be  tried  if  committed). 

The  undersigned  E.  F.  hereby  binds  himself  to  perform  the  following  f/f>'v 
tion,  that  is  to  say,  that  he  will  prefer  and  prosecute  an  indictment  respecting;  '  .h 
said  charge  against  the  said  C.  D.  at  (as  above).    And  the  said  E.  F.  acknov;Jpa.i,53 


himself  bound  to  forfeit  to  the  Crown  the  sum  of  8 
form  the  said  obligation. 

Taken  before  me. 


in  case  he  fails  to  pcr- 
E.  F. 

J.  S. 

J.  P.  (Name  of  county.) 


i 
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\— (Section  59G.) 

Canada, 
Province  of 
County  of 


WARRANT  OF  COMMITMENT. 


■I 


,  and  lio  the  keeper  of  the  {common  gaol)  at 


To  the  constable  of 

in  the  said  county  of 

Whereas  A.  B.  was  this  day  charged  before  me,  J.  S.,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  ,  on  the  oath  of  C.  D. 

of  ,  (farmer),  and  others,  for  that  (etc.,  stating  shortly  the  offence)  :     These 

are  therefore  to  command  you  the  said  constable  to  take  the  said  A.  B.,  and  him 
safely  to  convey  to  the  (common  gaol)  at  aforesaid,  and  there  to  deliver 

liim  to  the  keeper  thereof,  together  with  this  precept :  And  I  do  hereby  command 
you  the  said  keeper  of  the  said  (common  gaol)  to  receive  the  said  A.  B.  into  your 
custody  in  the  said  (common  gaol),  and  there  safely  keep  him  until  he  shall  be 
thence  delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J,  P.  (Name  of  county.) 


■M 


^'m 


W— {Section  598.) 

RECOGNIZANCE  TO  PROSECUTE. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in  the  year  , 

C.  D.  of  ,  in  the  of  ,  in  the  said  county  of 

,  (farmer),  personally  came  before  me  ,  a  justice  of  the. 

peace  in  and  for  the  said  county  of  ,  and  acknowledged  himself  to  owe 

to  our  Sovereign  Lady  the  Queen,  her  heirs  and  successors,  the  sum  of  , 

cf  good  and  lawful  current  money  of  Canada,  to  be  made  and  levied  of  his  goods 
t-nd  chattels,  lands  and  tenements,  to  the  use  of  our  said  Sovereign  Lady  the 
Queen,  her  heirs  and  successors,  if  the  said  C.  D.  fails  in  the  condition  endorsed 
(or  hereunder  written). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned  at  , 

before  me. 

J.  S. 

J.  P.  (Name  of  county.) 
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CONDITION  TO  PROSECUTE. 


Tlie  condition  of  the  within  {or  above)  written  recognizance  is  such  that 
whereas  one  A.  B.  was  this  day  charged  before  me,  J.  S.,  a  justice  of  the  peace 
within  mentioned,  for  that  {etc.,  as  in  the  caption  of  the  depositions) ;  if,  therefore, 
he  the  said  C.  D.  appears  at  the  court  by  which  the  said  A.  B.  is  or  ahall  be 
tried  *  and  there  duly  prosecutes  such  charge  then  the  said  recognizance  to  be  void, 
otherwise  to  stand  in  full  force  and  virtue. 


X-{Section  598.) 

COGNIZANCE  TO  PROSECUTE  AND  GIVE  EVIDENCE. 

(Same  as  the  last  form,  to  the  asterisk,*  and  then  thus)  : — And  there  duly  prose- 
cute such  charge  against  the  said  A.  B.  for  the  offence  aforesaid,  and  gives  evidence 
thereon,  as  well  to  the  jurors  who  shall  then  inquire  into  the  said  offence,  as  also 
to  them  who  shall  pass  upon  the  trial  of  the  said  A.  B.,  then  the  said  recog- 
nizance to  be  void,  or  else  to  stand  in  full  force  and  virtue. 


Y— (Section  598.) 

COGNIZANCE  TO  GIVE  EVIDENCE. 

{Same  as  the  last  form  but  one,  to  the  asterisk,*  and  then  thus  : — And  there  gives 
such  evidence  as  he  knows  upon  'ne  charge  to  be  then  and  there  preferred  against 
the  said  A.  B.  for  the  offence  aforesaid,  then  the  said  recognizance  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 


ifn'i 


Z— {Section  599.) 
COMMITMENT  OF  A  WITNESS  FOR  REFUSING  TO  ENTER  INTO  THE 


RECOGNIZANCE. 


Canada, 
Province  of 
County  of 


and  to  the 


at 


To  all  or  any  of  the  peace  officers  in  the  said  county  of 

keeper  of  the  common  gaol  of  the  said  county  of 

in  the  said  county  of 

Whereas  A.  B.  was  lately  charged  before  the  undersigned  {name  of  the  justice 
of  the  peace),  a  justice  of  the  peace  in  and  for  the  said  county  of 
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for  that  (etc.,  as  in  the  summoii'i  to  the  tvitnesii),  and  it  having  been  made  to  appear 
to  {me)  upon  oath  tl)at  E.  F.,  of  ,  was  likely  to  give  material  evidence 

for  the  prosecution,  (/)  duly  issued  {my)  summons  to  the  said  E.  F.,  requiring?  him 
to  be  and  appear  before  (me)  on  ,  at  ,  or  before  such  other 

justice  or  justices  of  the  peace  as  should  then  bo  there,  to  testify  what  he  knows 
concerning  the  said  charge  so  made  against  the  said  A.  B.  as  aforesaid  ;  and  the 
said  E.  F.  now  appearing  before  {me)  (or  being  brought  before  {me)  by  virtue  of  a 
warrant  in  that  behalf  to  testify  as  aforesaid),  has  been  now  examined  before  {me) 
touching  the  premises,  but  being  by  (me)  reijuired  to  enter  into  a  recognizance  con 
ditioned  to  give  evidence  against  the  said  A..  B.,  now  refuses  so  to  do :  These  are 
therefore  to  command  you  the  said  peace  oflicers,  or  any  one  of  you,  to  take  the 
said  E.  F.  and  him  safely  convey  to  the  common  gaol  at  ,  in  the 

county  aforesaid,  and  there  deliver  him  to  the  said  keeper  thereof,  together  with 
this  precept :  And  I  do  hereby  command  you,  the  said  keeper  of  the  said  common 
gaol,  to  receive  the  said  E.  F.  into  your  custody  in  the  said  common  gaol,  there  to 
imprison  and  safely  keep  him  until  after  the  trial  of  the  said  A.  B.  for  the  offence 
aforesaid,  unless  in  the  meantime  the  said  E.  F.  duly  enters  into  such  recognizance 
as  aforesaid,  in  the  sum  of  before  some  one  justice  of  the  peace  for  tlie  said 

county,  conditioned  in  the  usuai  form  to  appear  at  the  court  by  which  the  said 
A.  B.  is  or  shall  be  tried,  and  there  to  give  evidence  upon  tlie  cliarge  which 
shall  then  and  there  be  preferred  against  the  said  A,  B.  for  the  offence  aforesaid. 

Given  under  my  hand  and  seal  this  day  of  ,  in  the 

year  ,  at  ,  in  the  county  aforesaid. 

J.  S.    [seal.] 

J.  P.  {Name  of  rouiity.) 


Ak— {Section  599,) 

SUBSEQUENT  ORDER  TO  DISCHARGE  THE  WITNESS. 


Canada, 
Province  of 
County  of 


I  • 


,  in  the  county  of 


To  the  keeper  of  the  common  gaol  at 
aforesaid. 

Whereas  by  {my)  order  dated  the  day  of  {ini^tant) 

reciting  that  A.  B.  was  lately  before  then  charged  before  {me)  for  a  certain  offence 

therein  mentioned,  and  that  E.  F.  having  appeared  before  {me)  and  being  examined 

as  a  witness  for  the  prosecution  on  that  behalf,  refused  to  enter  into  recognizance 

to  give  evidence  against  the  said  A.  B.)  and  I  therefore  thereby  committed  the  said 

E.  F.  to  your  custody,  and  required  you  safely  to  keep  him  until  after  the  trial 
c.ii.M.— 18 
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of  the  said  A.  B.  for  the  offence  aforcHaid,  unless  in  the  moantiino  he  aliould  enter 
into  sucli  recofjnizance  as  aforesaid ;  and  whereas  for  want  of  sufiicient  evidence 
aj^ainst  tlie  said  A.  B.,  the  said  A.  B.  has  not  been  comniitted  or  holden  to  bail 
for  the  said  offence,  but  on  the  contrary  thereof  has  been  since  discharf^od,  and  it 
is  therefore  not  necessary  that  the  said  E.  F.  should  be  detained  lonj^er  in  your 
custody :  These  are  therefore  to  order  and  direct  you  the  said  keeper  to  discliarHe 
the  said  E.  F.  out  of  your  custody,  as  to  the  said  commitment,  and  suffer  him 
to  go  at  lur^e. 

Given  under  my  hand  and  seal,  this  day  of  in  the 

year  ,  at  i  in  the  county  aforesaid. 

J.  S.   [seal.] 

J.  P.  (Name  of  county.) 


BB— (Section  GOl.) 

Canada 
Province  of 
County  of 


RECOGNIZANCE  OF  BAIL. 


:j 


Be  it  remembered  that  on  the  day  of  ,  in  the  year 

,  A.  B.  of  ,  (labourer),  L.  M.  of  ,  ((jrocer),  and 

N.  O.  of  ,  (butcher),  personally  came  before  (us)  the  undersigned,  (two) 

justices  of  the  peace  for  the  county  of  ,  and  severally  acknowledged  them- 

selves to  owe  to  our  Sovereign  Lady  the  Queen,  her  heirs  and  successors,  the 
several  sums  following,  that  is  to  say :  the  said  A.  B.  the  sum  of  ,  and 

the  said  L  M.  and  N.  O.  the  sum  of  ,  each,  of  good  and  lawful  current 

money  of  Canada,  to  be  made  and  levied  of  their  several  goods  and  chattels,  lands 
and  tenements  respectively,  to  the  use  of  our  said  Sovereign  Lady  the  Queen,  her 
heirs  and  successors,  if  he,  the  said  A.  B.,  fails  in  the  condition  endorsed  (or) 
hereunder  written). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned,  at 

before  us. 

J.  S. 
J.N. 

J.  P.  (Name  of  county.) 

CONDITION. 

The  condition  of  the  within  (or  above)  written  recognizance,  is  such  that 
whereas  the  saiu  A.  B,  was  this  day  charged  before  (m«),  the  juotices  within 
mentioned  for  that  (dbe.,as  in  the  warrant) ;  if,  therefore,  the  said  A.  B.,  appears  at 
the  next  court  of  Oyer  and  Terminer  (or  general  gaol  delivery  or  court  of  General  or 
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Quarter  Sessions  of  the  Peace)  to  be  holden  in  and  for  tlie  county  of  , 

and  tliore  surrenders  himself  into  the  custody  of  the  keeper  of  the  common  Rixol 
(or  lock-np  house)  there,  and  pleads  to  such  indictment  as  may  bo  found  aj^ainst 
him  by  the  grand  jury,  for  and  in  respect  to  the  char<jo  aforesaid,  and  takes  liis 
trial  upon  the  same,  and  does  not  depart  the  snid  court  without  leave,  then  the 
said  recoj,'nizance  to  be  void,  otherwise  to  stand  in  full  force  and  virtue. 


CC— (Section  G02.) 

WARRANT  OF  DELIVERANCE  ON  BAIL  P-EINfJ  GIVRN  FOR  A 
PRLSONER  ALREADY  COAI?iITTED. 

Canada, 
Province  of  , 

County  of 

To  the  keeper  of  the  common  gaol  of  the  county  of  at  , 

in  the  said  county. 

Whereas  A.  B.  late  of  ,  (labourer),  has  before  (hk)  (two)  justices  of 

the  peace  iu  and  for  the  said   county  of  ,  entered  into  his  own 

recognizance,  and  found  suOicient  sureties  for  his  appearance  at  the  next  court  of 
Oyer  and  Terminer  or  general  gaol  delivery  (or  court  of  General  or  Quarter  Sessions 
of  the  Peace),  to  be  holden  in  and  for  the  county  of  ,  to  answer  our 

Sovereign  Lady  the  Queen,  for  that  (dr.,  as  in  the  commitment),  for  which  he  was 
taken  and  committed  to  your  said  common  gaol :  These  are  therefore  to  command 
you,  in  Her  Majesty's  name,  that  if  the  said  A.  B.  remains  in  your  custody  in 
the  said  common  gaol  for  the  said  cause,  and  for  no  other,  you  shall  forthwith 
suffer  him  to  go  at  large. 

Given  under  our  hands  and  seals,  this  day  of  ,  in 

the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 
J.  N.     [seal.] 

J.  P.  (Name  of  County.) 


DD— (Section  607.) 

GAOLER'S  RECEIPT  TO  THE  CONSTABLE  FOR  THE  PRISONER. 

I  hereby  certify  that  I  have  received  from  W.  T.,  constable,  of  the  county 
of  ,  the  body  of  A.  B.,  together  with  a  warrant  under  the  hand  and 

seal  of  J.  S.,  Esquire,  justice  of  the  peace  for  the  said  county  of  ,  and 

that  the  said  A.  B,  was  sober,  (or  as  the  case  may  be),  at  the  time  he  was  delivered 
into  my  custody. 

P.  K., 
Keeper  of  the  common  gaol  of  the  said  county. 
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EK— (.sVff/(JH(i  (110  (iiid  (i'iCi.* 

llKAlJiN'(i  OK  INDICTMENT. 
In  the  {iKimi-  0/  the  court  in  which  the  indictment  in  fuund). 
Tho  jurors  for  our  Liuly  the  Queen  present  that 

{Where  there  are  more  cotintn  than  one,  atldut  the  beijinning  of  each  count) ; 
"  The  Buid  juroru  further  present  that  •*' 


at 


YF— {Section  O.I.) 

EXAMPLES  OF  THE  MANNER  OF  STATING  OFFENCES. 

(a)  A.  murdered  B.  at  ,  on 

(b)  A  stole  a  sack  of  flour  from  a  ship  called  the  ,  at 

,  on 


((•)  A.  obtained  by  false  pretenses  from  B.,  a  horse,  a  cart  and  the  hftrnoHs  of 
a  horse  at  ,  on 

{d)  A.  committed  perjury  with  intent  to  procure  the  conviction  of  B.  for  an 
offence  punishable  with  penal  servitude,  namely  robbery,  by  swearinjj  on  the  trial 
of  B.  for  the  robbery  of  C.  at  the  court  of  quarter  sessionp  for  tho  county  of 
Carleton,  held  at  Ottawa,  on  the  day  of  ,  1879  ;  first,  that  he, 

A.  saw  B.  at  (Jttawa,  on  the  day  of  ;  secondly,  that  B.  asked 

A.  to  lend  B.  money  on  a  watch  belonginj^  to  C.  ;  thirdly,  etc. 

or 

((')  The  said  A.  committed  perjury  on  the  trial  of  B.  at  a  court  of  quarter 
sessions  held  at  Ottawa,  on  for  an  assault  allej^ed  to  have  been  conmiitted 

by  tlie  said  B.  on  G.  at  Ottawa,  on  the  day  of  by  swearinj*  to 

the  effect  that  the  said  B.  could  not  have  been  at  Ottawa,  at  the  time  of  the 
alleged  assault,  inasmuch  as  the  said  A.  had  seen  him  at  that  time  in  Kinj^ston. 

(/)  A,,  with  intent  to  main,  diHfl<;ure,  disable  or  do  grevious  bodily  harm  to 

B.  or  with  intent  to  resist  the  lawful  apprehension  or  detainer  of  A.  {or  C),  did 
actual  bodily  harm  to  B.  {or  D  ). 

(f/)  A.,  with  intent  to  injure  or  endanger  the  safety  of  persons  on  the  Canadian 
Pacific  Railway,  did  an  act  calculated  to  interfere  with  an  engine,  a  tender,  and 
certain  carriages  on  the  said  railway  on  at  by  {describe  with  so 

much  detail  us  is  suHicient  to  f/ire  the  accused  reasonable  information  as  to  the  acts  or 
omissions  relied  on  ayiiinst  him,  and  to  identify  the  transaction). 

(Ii)  A.  published  a  defamatory  libel  on  B.  in  a  certain  newspaper,  called  the 
,  on  the  day  of  A.  D.  ,  which  libel  was 

contained  in  an  article  headed  or  commencing  {describe  with  so  much  detail  as  is 
suficient  to  ijive  the  accused  reasonable  infor'wi.tion  as  to  the  part  of  the  publication  to 
be  relied  on  aijuinst  him),  and  which  libel  was  written  in  the  sense  of  imputing  that 
the  said  B.  was  ((in  the  ca.<e  nuiij  be). 


iilll 
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OQ— (Section  048.) 

CERTIFICATE  OF  INDICTMENT  REINO  FOUND. 

Canada, 
Province  of 
County  of 

I  hereby  certify  that  at  a  court  of  (oyer  and  terminer,  or  general  ^aol  delivery, 
or  Kenoral  sossions  of  tlie  peace)  holden  in  and  for  the  county  of  ,  iit 

,  in  the  said  (county),  on  ,  ii  bill  of  indictment  was  found  by 

the  ^nind  jury  against  A.  B.,  therein  described  as  A.  B.,  late  of  (Inhoitrei), 

for  that   he  {etc.,  ttatiiuj  ghorthj  tho  offence),  and  that  the  said   A.  B.  has  not 
appeared  or  pleaded  to  the  said  indictment. 

Dated  this  day  of  ,  in  the  year 

Z.  X 
(Title  ofoiHcer.) 


ir'l 


\i 


UR— (Section  648.) 

WARRANT  TO  APPREHEND  A  PERSON  INDICTED. 


Canada, 
Province  of 
Countv  of 


■•J 


To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of 

Whereas  it  has  been  duly  certified  by  J.  D.,  clerk  of  the  (niune  the  cottrt)  (nr 
E.G.,  deputy  clerk  of  the  Crown  or  clerk  of  the  peace,  or  us  the  case  may  he),  in  and 
for  the  county  of  ,  that  (tCv.,  stating  the  certificate).     These  are  there- 

fore to  command  you  in  Her  Majesty's  name  forthwith  to  apprehend  the  said 
A.  B.,  and  to  bring  him  before  (me)  or  some  other  justice  or  justices  of  the  peace  in 
and  for  the  said  county  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  ,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.  (Name  of  county.) 
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U— {flection  618.) 

WARRANT  OF  COMMITMENT  OF  A  PERSON  INDICTED. 

Canada 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  otiier  paace  officers  in  the  said  county  of  , 

and  the  keeper  of  the  common  t;aol,  at  ,  in  the  said  county  of 

Whereas  by  a  warrant  under  the  hand  and  seal  of  ,  (a) 

justice  of  the  peace  in  and  for  the  said  county  of  ,  dated 

after  reciting  that  it  had  been  certified  by  J.  D.,  (tCv.,  as  in  the 
certificate),  the  said  justice  of  the  peace  commanded  all  or  any  of  the  constables  or 
peace  officers  of  tlie  said  county,  in  Her  Majesty's  name,  forthwith  to  apprehend 
the  jaid  A.  B.,  and  to  brin<^  liim  before  (him)  the  said  justice  of  the  peace  or  before 
some  other  justice  or  justices  in  and  for  the  said  county,  to  be  dealt  with  accord- 
ing to  law  ;  and  whereas  the  said  A.  B.  has  been  apprehended  under  and  by  virtue 
of  the  said  warrant,  and  being  now  brought  before  (me)  it  is  hereupon  duly  proved 
to  (mi-)  upon  oaih  that  the  said  A.  B.  is  the  same  person  who  is  named  and  charged 
as  aforesaid  in  the  said  indictment :  Tliese  are  therefore  to  command  you,  tlie 
aaid  constables  and  peace  officers,  or  any  of  you,  in  her  Majesty's  name,  forth- 
with to  take  and  convey  the  said  A.  B.  to  the  said  common  gaol  at  , 
in  the  said  county  of  ,  and  there  to  deliver  him  to  the  keeper  thereof 
together  with  this  precept ;  and  (/)  hereby  command  you  the  said  keeper  to 
receive  the  said  A.  B.,  into  your  custody  in  the  said  gaol,  and  hira  there  safelv 
to  keep  until  he  shall  thence  be  delivered  by  due  course  of  law. 

Given  under  (my)  hand  and  seal,  this  day  of  in 

the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.  (Najne  of  county). 
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;J3— {Section  648.) 

WARRANT  TO  DETAIN  A  PERSON  INDICTED  WHO  IS  ALREADY  IN 
CUSTODY  FOR  ANOTHER  OFFENCE. 

Canada, 
Province  of  , 

County  of 

To  the  keeper  of  the  common  gaol  at  in  the  said  county  of 

Wliereas  it  has  been  duly  certified  by  J.  D.,  clerk   of   the   (name  the  court) 
(or  deputy  clerk  of  the  Crown  or  clerk  of  the  peace  of   and  for  the  county  of 
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,  or  as  the  case  may  he)  that  {dx.,  stating  the  certificate)  ;  And  whereas 
I  am)  informed  that  the  said  A.  B.  is  in  your  custody  in  tlie  said  common  gaol 
at  aforesaid,  charged  with  some  offence,  or  other  matter ;  and  it  being 

now  duly  proved  upon  oath  before  [vie)  that  the  said  A.  B.,  so  indicted  as  afore- 
said, and  the  said  A.  B.,  in  your  custody,  as  aforesaid,  are  one  and  the  same 
person:  These  are  therefore  to  command  you,  in  Her  Majesty's  name,  to  detain 
the  said  u..  B.  in  your  custody  in  the  common  gaol  aforesaid,  until  by  writ  of 
hdhcas  corpus  he  shall  be  removed  therefrom,  for  the  purpose  of  being  tried  upon 
the  Maid  indictment,  or  until  he  shall  otherwise  be  removed  or  discharged  out 
of  your  custody  by  due  course  of  law 

Given  under  (nuj)  hand  and  seal,  this  day  of  in  the 

year  ,  at  ,  in  the  county  aforesaid. 

J.  S.  [seal.] 

J.  P.  {Name  of  county.) 


•t 


FORMS  UNDER  PART   LVIII. 

\Y— (Section  859) 

CONVICTION  FOR  A  PENALTY  TO  BE  LEVIED  BY  DISTRESS,  AND  IN 
DEFAULT  OF  SUFFICIENT  DISTRESS,  BY  IMPRISONMENT. 

Canada, 
Province  of 
County  of  ' 

Be  it  remembered,  that  on  the  day  of  in  the  year 

,  at  ,  in  the  said  county,  A.  B.  ip  convicted  before  the 

undersigned  ,  a  justice  of  the  peace,  for  the  jaid  county,  for  that  the 

said  A.  B.,((C-c.,  stating  the  offence,  and  the  time  and  place  when  and  where  committed), 

and  I  adjudge  the  sair!.  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of 

,  (stating  the  penalty,  and  also  the  compensation,  if  amj),  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  the  said  C.  D.  the  sum  of  ,  for  his 

costs  in  this  behalf;  and  if  the  said  several  sums  are  not  paid  forthwith,  (or  on  or 
before  the  of  next),  *  I  order  that  the  same  be  levied  by 

distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B.,  and  in  default  of 
sufficient  distress,  *  I  adjuge  the  said  A.  B.  to  be  imprisoned  in  the  common  gaol 
of  the  said  county,  at  ,  in  the  said  county  of  ,  (there  to  be 

kept  at  hard  labour,  if  such  is  the  sentence)  for  the  term  of  ,  unless  the 
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said  several  sums  and  all  costs  and  charges  of  the  said  distress  (and  of  the  commit- 
ment and  conveying  of  Lhe  said  A.  B.  to  the  said  gaol)  are  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  tirst  above  mentioned 

at  ,  in  the  county  aforesaid, 

J.  S.     [seal.] 

J.  P.  {Name  of  county.) 

*  Or  when  the  issuing  of  a  distress  warrant  iconld  be  ruinous  to  the  defendant  and 
his  family,  or  it  appears  he  has  no  goods  whereon  to  levy  a  distress,  then  instead  of  the 
words  between  the  asterisks*  'say,  "  inasmuch  as  it  is  now  made  to  appear  to  me 
that  the  issuing  of  a  warrant  of  distress  in  this  behalf  would  be  ruinous  to  the  said 
A.  B.  and  his  family,"  (or,  "  that  the  said  A.  B.  has  no  goods  or  chattels  whereon 
to  levy  the  said  sums  by  distress"). 


WW— {Section  859.) 

CONVICTION   FOR    A   PENALTY   AND    IN    DPJFAULT   OF    PAYMENT 

IMPRISONMENT. 

Canada, 
Province  of 
County  of 

Bo  it  remembered  that  on  the  day  of  in  the  year 

,  at  ,  in  the  said  county,  A.  B.  is  convicted  before  the  under- 

signed, ,  a  justice  of  the  peace  for  the  said  coun*^^y  for  that  he  the  said 

A.  B.  {lOc,  stating  the  offence,  and  the  time  and  place  when  and  where  it  was  committed)' 
and  I  adjudge  the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of 

{stating  the  penalty,  and  tiie  compensation,  if  any)  to  be  paid  and  applied 
according  to  law  ;  and  also  to  pay  to  the  said  C.  D.  the  sum  of  for  hid 

costs  in  this  behalf ;  and  if  the  said  several  sums  are  not  paid  forthwith,  {or,  on  or 
before  next)  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common 

gaol  of  the  said  county,  at  in  the  said  county  of  (and  there 

to  be  kept  at  hard  labour)  for  the  term  of  ,  unless  the  said  sums  and 

the  costs  and  charges  of  conveying  the  said  A.  B    to  the  said  common  gaol  are 
sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned  at 
,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.  (Name  of  county.) 
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XX— {Section  859.) 

CONVICTION  WHEN  THE  PUNISHMENT  IS  BY  IMPRISONMENT,  ETC. 

Canada, 
Province  of 
County  of  .  j 

Be  it  remembered  that  on  the  day  of  ,  in  the  year 

,  at  ,  in  the  said  county,  A.  B.  ia  convicted  before  the 

uudersif^ned,  ,  a  justice  of  the  peace  in  and  for  the  said  county,  for 

that  he  the  said  A.  B.  (<£'c.,  stating  the  qlf'ence  and  the  time  and  place  when  and  where 
it  ivus  committed) ;  and  I  adjudge  the  said  A.  B.  for  his  said  offence  to  be  imprisoned 
i'l  the  common  gaol  of  the  said  county,  at  ,  in  the  county  of 

(and  there  to  be  kept  at  hard  labour)  for  the  term  of  ;  and  I  also, 

adjudge  the  said  A.  B.  to  pay  to  the  said  C.  D.  the  sum  of  ,  for  his 

costs  in  this  behalf,  and  if  the  said  sum  for  costs  are  not  paid  forthwith  {or  oi>  ;.  r 
before  next,)  then  *  I  order  that  the  said  sum  be  levied  by  distress  and 

sale  of  the  goods  and  chattels  of  the  said  A.  B.  ;  and  in  default  of  sufficient  distress 
in  that  behalf,  •  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  said  common 
gaol  (and  kept  there  at  hard  labour)  for  the  term  of  ,  to  commence  at 

and  from  the  term  of  his  imprisonment  aforesaid,  unless  the  said  sum  for  costs  is 
sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned  at 
,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.  {Same  of  county.) 

•  Or,  u-hen  the  issuing  of  a  distress  learrant  would  be  ruinous  to  the  defendant  and 
Ids  I'limilii,  vr  it  appears  that  he  has  no  goodn  whereon  to  levy  a  distress,  then,  instead  of 
ihe  words  ht'tween  the  asterisks  •  *  say,  "  inasmuch  as  it  is  now  made  to  appear  to 
nie  tliat  the  issuing  of  a  warrant  of  distress  in  this  behalf  would  be  ruinous  to  tlie 
said  A.  1<.  and  his  family,"  {or,  "  that  the  said  A.  B.  has  no  goods  or  chattiils 
whereon  to  levy  the  said  sum  for  costs  by  distress  "). 


YY— {flection  859.) 

OKDEPt  FOR  PAYMENT  OF  MONEY  TO  BE  LEVIED  BY  DISTRESS  AND 
IN  DEFAULT  OF  DISTRESS  IMPRISONMENT. 

Canada, 
Province  of 
County  of 

Bo  it  remembered  that  on  ,  complaint  was  made  before  the  under- 

signed, ,  a  justice  of  the  peace  in  and  for  the  said  county  of  , 

for  tliat  {stating  the  facts  entitling  the  complainant  to  the  order,  tvith  the  time  and  place 
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when  and  where  they  occurred),  and  now  at  this  day,  to  wit,  on  ,  at  , 

tl)e  parties  aforesaid  appear  before  me  the  said  justice  (or  the  said  C.  D.  appears 
before  me  the  said  justice,  but  the  said  A.  B.,  although  duly  called,  dojs  not 
appear  by  himself,  his  counsel  or  attorney,  and  it  is  now  satisfactorily  proved  to 
me  on  oath  that  the  said  A.  B.  was  duly  served  with  the  summons  in  this  behalf, 
wliicli  required  him  to  be  and  appear  here  on  this  day  before  me  or  such  justice  or 
justices  of  the  peace  for  the  county,  as  should  now  be  here,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law) ;  and  now  havin;^  heard 
the  matter  of  the  said  complaint,  I  do  adjudge  the  said  A.  B.  to  pay  to  the  said 
C.  D.  the  sum  of  forthwith  (or  on  or  before  next,  or  as  the  Act 

or  law  requires),  and  also  to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs 

in  this  behalf ;  and  if  the  said  several  sums  are  not  paid  forthwith  (or  on  or  before 
next),  then,  •  1  hereby  order  that  the  same  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  A.  B.  and  in  default  of  sufficient  distress  in 
that  behalf  ♦  1  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common  gaol  of  the 
said  county,  at  ,  in  the  said  county  of  ,  (and  there  kept  at  hard 

labour)  for  the  term  of  ,  unless  the  said  several  sums,  and  all  costs  and 

charges  of  the  said  distress  (and  the  commitment  and  conveyance  of  the  said  A.B. 
to  the  common  gaol)  are  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  in  the  year 

,  at  in  the  county  aforesaid. 

J.  S.   [seal.] 

J.  P.  (Name  of  county.) 

*  Or,  when  the  usuiny  of  a  distress  icarrant  woxild  he  ruinous  to  the  defendant 
and  his  family,  or  it  appears  he  has  no  yoods  ivhereon  to  levy  a  distress,  then,  instead  of 
the  words  between  the  asterisks  *  *  say  "  inasmuch  as  it  is  now  made  to  appear  to  me 
that  the  issuing  of  a  warrant  of  distress  in  this  behalf  would  be  ruinous  to  the  said 
A.  B.  and  his  family,"  (or  "  that  the  said  A.  B.  has  no  goods  or  chattels  whereon 
to  levy  the  said  sums  by  distress.") 


!  li , 


'LZ— (Section  859.) 

ORDER  FOR  PAYMENT  OF  MONEY,  AND  IN  DEFAULT  OF  PAYMENT 

IMPRISONMENT. 

Canada, 
Province  of, 
County  of 

Be  it  remembered  that  on  ,  complaint  was  made  before  tiie  under- 

signed, ,  a  justice  of  the  peace  in  and  for  the  said  county  of  , 

for  tliat  {stating  the  facts  entitling  the  complainant  to  the  order,  with  the  ti  •£  and  place 
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when  and  lohere  they  occurred},  and  now  on  this  day,  to  wit,  on  ,  at  , 

the  ijartiea  aforesaid  appear  before  me  the  said  justice  (or  the  said  C.  D.  appears 
before  me  the  said  justice,  but  the  said  A.  B.  althouf^h  duly  called,  does  not  appear 
by  himself,  his  counsel  or  attorney,  and  it  is  now  satisfactorily  proved  to  me  upon 
oath  that  the  said  A.  B.  was  duly  served  with  the  summons  in  this  behalf,  which 
refjiiired  him  to  be  and  appear  here  this  day  before  me,  or  such  justice  or  justices 
of  the  peace  for  the  said  county,  as  should  now  be  here,  to  answer  to  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law),  and  now  having  heard 
the  matter  of  the  said  complaint,  I  do  adjudge  the  said  A.  B.  to  pay  to  the  said 
C.  D.  tlie  sum  of  fortViwith  (or  on  or  before  next,  or  as  the  Act 

or  Uiw  requires),  and  also  to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs 

in  this  behalf  ;  and  if  the  said  several  sums  are  not  paid  forthwith  {or  on  or  before 
next),  then  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common 
gaol  of  the  said  county  at  ,  in  the  said  county  of  ,  (there  to 

be  kept  at  hard  labour  if  the  Act  or  laie  authorizes  this)  for  the  term  of 
unless  the  said  several  sums  (and  costs   and  charges  of   commitment  and  con- 
veying the  said  A.  B.  to  the  said  common  gaol)  are  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

.at  ,  in  the  county  aforesaid. 

J.  S.    [SE.VL.l 

J.  P.  (Name  ofco^mtij.) 


A&.A.— (Section  859.) 

ORDER  FOR  ANY  OTHER  MATTER  WHERE   THE  DISOBEYING  OF  IT 
IS  PUNISHABLE  WITH  IMPRISONMENT. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  ,  complaint  was  made  before  the  under- 

signed, ,  a  justice  of  the  peace  in  and  for  the  said  county  of  , 

for  that  (stating  the  facts  entitling  the  complainant  to  the  order,  with  the  time  and  place 
where  and  when  they  occurred)  ;     and  now  on  this  day,  to  wit,  on  ,  at 

,  the  parties  aforesaid  appear  before  me  the  said  justice  (or  the  said 
C  D.  appears  before  me  the  said  justice,  but  the  said  A.  B.,  although  duly  called, 
iloes  not  appear  by  himself,  his  counsel  or  attorney,  and  it  is  now  satisfactorily 
proved  to  me,  upon  oath,  that  the  said  A.  B.  was  duly  served  with  the  summons 
in  this  behalf,  which  required  him  to  be  and  appear  here  this  day  before  me,  or 
such  justice  or  justices  of  the  peace  for  the  said  county,  as  should  now  be  here  to 
answer  to  the  said  complaint  and  to  be  further  dealt  with  according  to  law ;  and 
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now  havinf;  heard  tlio  matter  of  the  said  complaint,  I  do  adjudge  the  said  A.  IB.  to 
{here  state  tha  matter  required  to  be  done),  and  if,  upon  a  copy  of  the  minute  of  this 
order  bein«  served  upon  tho  said  A.  B.,  either  personally  or  by  leaving  the  same 
for  him  at  his  last  or  most  usual  place  of  abode,  he  neglects  or  refuses  to  obey  the 
same,  in  tliat  case  I  adjudge  the  said  A.  B.,  for  duch  his  disobedience,  to  be  impris- 
oned in  t)ie  common  gaol  of  the  said  county,  at  ,  in  the  said  county  of 
,  (there  to  be  kept  at  hard  labour,  if  the  statute  authorizes  this],  for  the 
term  of  unless  the  said  order  is  sooner  obeyed,  and  T  do  also  adjudge  the 
said  A.  B.  to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in  this  behalf, 
and  if  the  said  sum  for  costs  is  not  paid  forthwith  (or  on  or  before  next), 
I  order  the  same  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  A.  B.  and  in  default  of  sufficient  distress  in  that  behalf  I  adjudge  the  said 
A.  B.  to  be  imprisoned  in  the  said  common  gaol  (there  to  be  kept  at  hard  labour)  for 
the  space  of  ,  to  commence  at  and  from  the  termination  of  his  imprison- 
ment aforesaid,  unless  the  said  sum  for  costs  is  sooner  paid. 

Giveil  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  o,t  ,  in  the"  county  aforesaid. 

J.  S.     [seal.] 

J.  P.  {Na7ne  of  county.) 


BBB -[Section  Sri2.) 

FORM   OF    ORDER    OF   DISMISSAL   OF   AX   INFORMATION'   OR 

COMPLAINT. 

Canada,  ") 

Province  of 
County  of 


Be  it  remembered  that  on 
made)  before  the  undersigned, 
county  of  ,  for  that 

now  at  this  day,  to  wit,  on 


,  information  was  laid  {or  complaint  was 

a  justice  of  the  peace  in  and  for  the  said 

{etc.,  us  in  the  summons  for  the  defendant)  and 

,  at  ,  {if  at  amj  adjournment  insert 


here:  "to  which  day  the  hearing  of  this  case  was  duly  adjourned,  of  which  the 
said  C.  D.  had  due  notice, ")  both  the  said  parties  appear  before  me  in  order  that 
I  should  hear  and  determine  the  said  information  {or  complaint)  or  the  said  A.  B. 
appears  before  me,  but  the  said  C.  D.  although  duly  called,  does  not  appear); 
[whereupon  the  matter  of  the  said  information  (or  complaint)  being  by  me  duly 
considered,  it  manifestly  appears  to  me  that  the  said  information  {or  complaint)  is 
■:*  ■".'oved,  and]  (//  the  informant  or  complainant  does  not  appear,  these  ivor-ds  may  be 
>  .  ted,)  I  do  therefore  dismiss  the  same,  and  do  adjudge  that  the  said  C.  U.  do 
V",  -'o  the  said  A.  B.  the  sum  of  ,  for  his  costs  incurred  by  him  in  defence 

,s  behalf ;  and  if  the  said  sum  for  costs  is  not  paid  forthwith  {or  on  or  heiore 
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),  I  order  that  the  same  be  levied  by  distress  and  sale  of  the  Roods  aud 
chattels  of  the  said  C.  D.,  and  in  default  of  sufficient  distress  in  tliat  behalf,  I 
adjudf;e  the  said  C.  D.  to  be  imprisoned  in  the  common  gaol  of  the  said  county  of 

,  at  ,  in  the  said  county  of  (and  there  kept  at  hard 

labour)  for  the  term  of  ,  unless  the  said  sum  for  costs,  and  all  costs  and 

charges  of  the  said  distress  (and  of  the  commitment  and  conveying  of  the  said 
C.  D.  to  the  said  common  ^aol)  are  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [si:al.] 

J.  P.  {Xitiiie  of  county.) 
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CCC— (Section  862.) 

FORM  OF  CERTIFICATE  OF  DISMISSAL. 

Canada,  "j 

Province  of 
County  of 

I  hereby  certify  that  an  information  (or  complaint)  preferred  by  C.  D.  ajjainst 
A.  B.  for  that  {etc.,  as  in  the  sniiwtoiis)  was  this  day  considered  by  me,  a  justice  of 
the  peace  in  and  for  the  said  county  of  ,  and  was  by  me  dismissed  (with 

costs). 

Dated  at  ,  this  day  of  ,  in  the  year 

J.  S. 

J.  P.     (Xdiiie  of  counfy). 


1)1)1)— {Section  87-'.) 
WARRANT  OF  DISTRESS  UPON  A  CONVICTION  FOR  A  PENALTY. 


Canada, 
Province  of 
Countv  of 


I 


To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of  . 

Whereas  A.  B.,  late  of  ,  (labourer),  was  on  this  day  (or  on 

last  past)  duly  convicted  before  ,  a  justice  of  the  peace,  in  and  for  the 

6aid  county  of  ,  for  that  (stating  the  offence,  as  in  the  conviction),  and  it 

was  thereby  adjudged  that  the  said  A.  B.  should  for  such  bis  offence,  forfeit  and 
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pay  [etc.,  as  in  the  conviction),  and  should  also  pay  to  the  said  C.  D.  the  snm  of 
,  for  his  costs  in  that  behalf  ;  and  it  was  thereby  ordered  that  if  the 
Baid  several  sums  were  not  paid  (forthwith)  the  same  should  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  A.  B.,  and  it  was  thereby  also 
adjudged  that  the  said  A.  B.,in  default  of  sufficient  distress,  should  be  imprisoned 
in  the  common  Kaol  of  the  said  county,  at  ,  in  the  said  county  of 

(and  there  kept  at  hard  labour)  for  the  space  of  ,  unless  the  said  several 

sums  and  all  costs  and  charges  of  the  said  distress,  and  of  the  commitment  and 
conveying  of  the  said  A.  li.  to  the  said  common  gaol  were  sooner  paid;  *And 
whereas  the  said  A.  B.,  being  so  convicted  as  aforesaid,  and  being  (now)  required 
to  pay  the  said  sums  of  and  has  not  paid  the  same  or  any 

part  thereof,  but  therein  has  made  default:  These  are,  therefore,  to  command  you, 
in  Her  Majesty's  name  forthwith  to  make  distress  of  the  goods  and  chattels  of  the 
said  A.  B. ;  and  if  within  days  next  after  the  making  of  such  distress, 

the  said  sums,  together  with  the  reasonable  charges  of  taking  and  keeping  the 
distress,  are  not  paid  then  to  sell  the  said  goods  and  chattels  so  by  you  distrained, 
and  to  pay  the  money  arising  from  such  sale  unto  me,  the  convicting  justice  {or 
one  of  the  convicting  justices),  that  I  may  pay  and  apply  the  same  as  by  law 
directed,  and  may  render  the  overplus,  if  any,  on  demand,  to  the  said  A.  B.  ;  and 
if  no  such  distress  is  found,  then  to  certify  the  same  unto  me,  that  such  further 
proceedings  may  be  had  thereon  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [heal.] 

J.  P.     (Name  of  county.) 


II 


_     j      ■ 


EEE-  (Section  872.) 

WARRANT  OF  DISTRESS  UPOX  AN  ORDER  FOR  THE  PAYMENT 

OF  MONEY. 


Canada, 
Province  of 
County  of 


•1 


To  all  or  any  of  the  peace  officers  in  the  said  county  of 

Whereas  on  ,  last  past,  a  complaint  was  made  before  ,  a 

justice  of  the  peace  in  and  for  the  suid  county,  for  that  (etc.,  as  in  the  order),  and 
afterwards,  to  wit,  on  ,  at  ,  the  said  parties  appeared  before 

(as  in  the  order),  and  thereupon  the  matter  of  the  said  complaint  having 
been  considered,  the  said  A.  B.  was  adjudged  to  pay  to  the  said  C.  D.  the  sum  of 
,  Oil  or  before  thea  next,  and  also  to  pay  to  the  said  C.  D.  the 

sum  of  ,  for  his  costs  in  that  behalf ;  and  it  was  ordered  that  if  the  said 
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sevenil  sums  were  not  paid  on  or  before  tlie  said  then  next,  the  same 

sliould  be  levied  by  distress  and  sale  of  the  floods  and  chattels  of  the  said  A.  11. ; 
and  it  was  adjudged  that  in  default  of  suflicient  distress  in  that  behalf,  the  said 
A.  B.  should  be  imprisoned  iu  the  common  gaol  of  the  said  county,  at  , 

in  the  said  county  of  (and  there  kept  at  hard  labour)  for  the  term  of 

,  unless  the  said  several  sums  and  all  costs  and  charf,'es  of  the  distress  (and  of 
the  commitment  and  conveyin>;  of  the  said  A.  II.  to  the  said  common  gaol)  were 
sooner  paid;  *And  whereas  the  time  in  and  by  the  said  order  appointed  for  the 
payment  of  the  said  several  sums  of  ,  and  has  elapsed,  but  the 

said  A.  B.  has  not  paid  the  same,  or  any  part  thereof,  but  therein  has  made 
default:  These  are,  therefore,  to  command  you,  in  Her  Majesty's  name,  forthwith 
to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B.;  and  if  within  the 
space  of  days  after  the  making  of  such  distress,  the  said  last  mentioned 

sums,  together  with  the  reasonable  charges  of  taking  and  keeping  the  said  distress, 
are  not  paid,  then  to  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  to 
pay  the  money  arising  from  such  sale  unto  me  (or  some,  other  of  the  convivtiiKj 
justices,  as  the  case  may  he),  that  I  (or  he)  may  pay  or  apply  the  same  as  by  law 
directed,  and  may  render  the  overplus,  if  any,  on  demand  to  the  said  A.  B.;  and  if 
no  such  distress  can  be  found,  then  to  certify  the  same  unto  me,  to  the  end  that 
Euch  proceedings  may  be  had  therein,  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  I  in  the  county  aforesaid. 

J.  S.    TSEAL.] 

J.  P.  (Name  of  count y) 


FFF— (Section  872.) 

WARRANT  OF  COMMITMENT  UPON  CONVICTION  FOR  A  PENALTY 
IN  THE  FIRST  INSTANCE. 

Canada, 
Province  of 
Couuty  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of 

,  and  to  the  keeper  of  the  common  gaol  of  the  said  county  of 

,  at  in  the  said  couuty  of 

Whereas  A.  B.  late  of  ,  (labourer),  was  on  this  day  convicted  before 

the  undersigned  ,  a  justice  of  the  peace  in  and  for  the  said  county,  for 

that  {stating  the  offence  as  in  the  conviction),  and  it  was  thereby  adjudged  that  the 

said  A.  B.,  for  his  offence,  should  forfeit  and  pay  the  sum  of  (etc.,  as  in 

the  conviction),  and  should  pay  to  the  said  C.  D.  the  sum  of  ,  for  his  costs 

in  that  behalf ;  and  it  was  thereby  furthar  adjudged  that  if  the  said  several  sums 
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were  not  paid  (forthwith)  the  said  A.  B.  should  be  imprisoned  in  the  cnni!iif)n  !,'ao! 
of  the  county,  at  ,  in  the  said  county  of  (and  there  kept  at 

hard  labour)  for  tiie  term  of  ,  unless  the  said  several  sums  (and  the 

costs  and  charges  of  conveying  the  said  A.  B.  to  the  said  common  gaol)  were  sooner 
paid;  and  whereas  the  time  in  and  by  the  said  conviction  appointed  for  tlie  pay- 
ment of  tlie  said  several  sums  has  elapsed,  but  the  said  A.  B.  has  not  paid  the 
same,  or  any  part  thereof,  but  therein  has  made  default :  These  are,  therefore,  to 
command  you,  the  said  peace  oil'icers,  or  any  one  of  you,  to  take  the  said  A.  B.,  and 
him  safely  to  convey  to  the  common  gaol  at  aforesaid,  and  there  to 

deliver  him  to  the  said  keeper  thereof,  together  with  this  precept'  And  I  do 
hereby  command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  common  gaol,  there  to  imprison  him  (and 
keep  him  at  hard  labour)  for  the  term  of  ,  unless  the  said  several 

sums  (and  costs  and  charges  of  carrying  him  to  the  said  common  gaol,  amount- 
ing to  the  further  sum  of  ),  are  sooner  paid  unto  you,  the  said  keeper : 
and  for  your  so  doing,  this  shall  be  your  suflicient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.   [heal.] 

J.  P.  (Name  ofcounttj.) 


\ 

% 
I 

II 


GGG— (Section  %T2.) 
WARRANT  OF  COMMITMEXT  OX  AN  ORDER  IN  THE  FIRST  INSTANCE 


Canada, 
Province  of 
County  of 


:f 


To  all  or  any  of  the  constables  and  other   peace  officers  in  the  said  county  of 
,  and  to  the  keeper  of  the  common  gaol  of  the  county  of 
at  in  the  said  county  of 

Whereas,  on  last  past,  complaint  was  made  before  the  undersigned, 

,  a  justice  of  the  peace  in  and  for  the  said  county  of  ,  for  that 

(itc,  as  in  the  order),  and  afterwards,  to  wit,  on  the  day  of  ,  at 

A.  B.  and  C.  D.  appeared  before  me,  the  said  justice  (or  as  it  is  in  tlie 

order),  and  thereupon  having  considered  the  matter  of  the  complaint,  I  adjudged 

the  said  A.  B.  to  pay  the  said  C.  D.  the  sum  of  ,  on  or  before  the 

day  of  then  next,  and  also  to  pay  to  the  said  C.  D.  the 

sum  of  ,  for  his  costs  in  that  behalf;  and  I  also  thereby  adjudged 

that  if  the  said  several  sums  were  not  paid  on  or  before  the  day  of 

then  next,  the  said  A.  B.  should  be  imprisoned  in  the  common  gaol 

of  the  county  of  ■  ,  at  ,  in  the  said  county  of 
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(and  there  be  kept  at  Imrd  labour)  for  the  term  of  ,  unleaa  the  said 

geveral  Bums  (and  the  costs  and  cliargea  of  conveying  the  said  A.  B,  to  the  said 
common  jjaol,  an  the  cose  mai/  he)  were  sooner  paid  ;  And  whereas  tlie  time  in  and 
by  tlie  said  order  appointed  for  the  payment  of  the  said  several  sums  of  money  has 
elapsed,  but  the  said  A.  B.  has  not  paid  the  same,  or  any  part  thereof,  but  therein 
has  made  default :  These  are,  therefore,  to  command  you,  the  said  peace  officers, 
or  any  of  you,  to  take  the  said  A.  B.  and  him  safely  to  convey  to  the  said  com- 
mon  Raol,  at  aforesaid,  and  there  to  deliver  him  to  the  keeper  thereof, 

tof^ether  with  this  precept :  And  I  do  hereby  command  you,  the  said  keeper  of  the 
said  common  fjaol,  to  receive  the  said  A.  B.  into  your  custody  in  the  said  common 
f^aol,  there  to  imprison  him  (and  keep  him  at  hard  labour)  for  the  term  of 
unless  the  said  several  sums  (and  the  costs  and  charges  of  conveying  him  to  the 
said  common  gaol,  amounting  to  the  further  sum  of  ),  are  sooner  paid 

unto  you  the  said  keeper;  and  for  your  so  doing,  this  shall  be  your  suflicient 
warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 
J.  P.     {Name  of  county .) 


ERR— (Section  874.) 

ENDORSEMENT  IN  BACKING  A  WARRANT. 

Canada, 
Province  of 
County  of 

Whereas  proof  upon  oath  has  this  day  been  made  before  me  ,  a 

justice  of  the  peace  in  and  for  the  said  county,  that  the  name  of  J.  S.  to  the  within 
warrant  subscribed  is  of  the  handwriting  of  the  justice  of  the  peace  within  men- 
tioned, I  do  therefore  authorize  W.  T.,  who  brings  me  this  warrant,  and  all  other 
persons  to  whom  this  warrant  was  originally  directed,  or  by  whom  the  same  may 
be  lawfully  executed,  and  also  all  peace  officers  in  the  said  county  of  ,  toi 

execute  the  same  within  the  said  county. 

Given  under  my  hand,  this  day  of  ,  one  thousand  eight 

hundred  and 

0.  K. 

J.  P.     {Name  of  county.) 

C.M.M. 19 
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Ill-  {Section  872.) 

CONHTABLKH  RKTURN  TO  A  WAKKANT  OF  DISTKKSS. 

I,  W.  T.,  constable,  of  ,  in  the  county  of  hereby  certify  to 

J.  H.,  Esquire,  a  justice  of  the  peace  in  and  for  the  county  of  ,  that  by 

virtue  of  tiiia  warrant  I  have  made  diligent  search  for  the  goods  and  chattels  of  tlie 
witliin  mentioned  A.  B.,  and  that  I  can  find  no  sufficient  goods  or  chattels  of  the 
said  A.  B.  whereon  to  levy  the  sums  within  mentioned. 

Witness  my  hand,  this  day  of  ,  one  thousand  eight  hundred 

and 

W.  T. 


dJJ— {Section  872.) 

WARRANT  OF  COMMITMENT  FOR  WANT  OF  DISTRESS. 


Canada, 
Province  of 
County  of 


:} 


To  all  or  any  of  the  constables  and  other  peace  officers  in  the  county  of  , 

and  to  the  keeper  of  the  common  gaol  of  the  said  county  of  ,  at  , 

iu  the  said  county. 

Whereas  {etc.,  as  in  either  of  the  foregoing  distress  xcarrants,  DDD  or  EEi],  to 
the  asterisk,*  and  then  thus) :  And  whereas,  afterwards  on  the  day  of  , 

in  the  year  aforesaid,  I,  the  said  justice,  issued  a  warrant  to  all  or  any  of  the 
peace  ofHcers  of  the  county  of  ,  and  by  distress  and 

f>ale  of  the  goods  and  chattels  of  the  said  A.  B. ;  And  whereas  it  appears  to  me,  as 
well  by  the  return  of  the  said  warrant  of  distress,  by  the  peace  officer  who  had  the 
execution  of  the  same,  as  otherwise,  that  the  snid  p(  r.ce  officer  has  made  diligent 
search  for  the  goods  and  chattels  of  the  said  A.  B.,  but  that  no  sufficient  distress 
whereon  to  levy  the  sums  above  mentioned  could  be  found  :  These  are,  therefore, 
to  command  you,  the  said  peace  officers,  or  any  one  of  you,  to  take  the  said  A.  B., 
and  him  safely  to  convey  to  the  common  gaol  at  ,  aforesaid,  and  there 

deliver  him  to  the  said  keeper,  together  with  this  precept :  And  I  do  hereby  com- 
mand you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the  said  A.  B.  into 
your  custody,  in  the  said  common  gaol,  there  to  imprison  him  (and  keep  him  at 
hard  labour)  for  the  term  of  ,  unless  the  said  several  sums,  and  all  the 

costs  and  charges  of  the  said  distress  (and  of  the  commitment  and  conveying  of 
the  said  A.  B.  to  the  said  common  gaol)  amounting  to  the  furthei  sum  of  ■ 
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are  soonor  paid  unto  you,  the  said  keeper ;  und  for  ho  doing  this  shall  be  your 
sufficient  wrtrrant. 

Given  under  tny  hand  and  seal,  tluH  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  H.        [8KAI,.' 

«y.  P.     {Same  of  cDunti/,) 


Irll 


^'1 


KKK— (Section  873.) 

WARRANT  OF  DISTRESS  FOR  COSTS  UPON  AN  ORDER  FOR  DISMISSAL 
OF  AN  INFORMATION  OR  COMPLAINT. 

Canada, 
Province  of 
District  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of 

Whereas  on  last  past,  information  was  laid  {or  complaint  was  made) 

before  a  justice  of  the  peace  in  and  for  the  said  county  of  ,  for 

that  (etc.,  as  in  the  order  of  dismissal)  and   afterwards,  to  wit,  on  ,  at 

,  both  parties  appearing  before  ,  in  order  that  (I)  should  hear 

and  determine  the  same,  and  the  several  proofs  adduced  to  (me)  in  that  behalf, 
being  by  (me)  duly  heard  and  considered,  and  it  manifestly  appearing  to  (me)  that 
the  baid  information  (or  complaint)  was  not  proved,  (I)  therefore  dismissed  the 
same  and  adjudged  that  the  said  C.  D,  should  pay  to  the  said  A.  B.  the  sum  of 

,  for  his  costs  incurred  by  him  in  his  defence  in  that  behalf ;  and  (I) 
ordered  that  if  the  said  sum  for  costs  was  not  paid  (forthwith)  the  same  should  be 
levied  on  the  goods  and  chattels  of  the  said  C.  D.,  and  (I)  adjudged  that  in  default 
of  sufficient  distress  in  that  behalf  the  said  C.  D.  should  bo  imprisoned  in  the 
common  gaol  of  the  said  county  of  ,  at  ,  in  the  said  county  of 

(and  there  kept  at  hard  labour)  for  the  space  of  ,  unless  the 

said  sum  for  costs,  and  all  costs  and  charges  of  the  said  distress,  and  of  the  com- 
mitment and  conveying  of  the  said  A.  1^.  to  the  said  common  gaol,  were  sooner 
paid;  *And  whereas  the  said  C.  D.  being  now  required  to  pay  to  the  said  A.  B. 
the  said  sum  for  costs,  has  not  paid  the  same,  or  any  part  thereof,  but  therein  has 
made  default :  These  are,  therefore,  to  command  you,  in  Her  Majesty's  name, 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  C.  D.,  and  if 
within  the  term  of  days  next  after  the  making  of  such  distress,  the  said 

last  mentioned  sum,  together  with  the  reasonable  charges  of  taking  and  keeping 
the  said  distress,  shall  not  be  paid,  then  to  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  to  pay  the  money  arising  from  such  sale  to  {me)  that  (I),  may 
pay  and  apply  the  same  as  by  law  directed,  and  may  render  the  overplus  (if  any) 
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on  demand  to  the  said  C.  D.,  and  if  no  distress  can  be  found,  then  to  certif  j'  the 
same  unto  me  (or  to  any  other  justice  of  the  peace  for  the  same  county),  that  such 
proceedings  may  be  had  therein  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 

J.  P.    {Name  of  county.) 


IjIjL— {Section  873.) 

WARRANT  OF  COMMITMENT  FOR  WANT  OF  DISTRESS. 


Canada, 
Province  of 
County  of 


) 


To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said  county  of 
and  to  the  keeper  of  the  common  gaol  of  the  said  county  of  ,  at 

in  the  said  county  of 

Whereas  {etc.,  as  in  form  KKK  to  the  asterisk,'  and  then  thus) :  And  whereas 
afterwards,  on  the  day  of  ,  in  the  year  aforesaid,  I,  the  said 

justice,  issued  a  warrant  to  all  or  any  of  the  peace  officers  of  the  s.iid  county, 
commanding  them,  or  any  one  of  them,  to  levy  the  said  sum  of  ,  for 

costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  C.  D. :  And 
whereas  it  appears  to  me,  as  well  by  the  return  to  the  said  warrant  of  distress  of 
the  peace  officer  charged  with  the  execution  of  the  same,  as  otherwise,  that  the 
said  peace  officer  lias  made  diligent  search  for  ihe  goods  and  chattels  of  the  said 
C.  D.,  but  that  no  sufficient  distress  whereon  to  levy  the  sum  above  mentioned 
could  be  found  :  These  are,  therefore,  to  command  you,  the  said  peace  officers,  or 
any  one  of  you,  to  take  the  said  C.  D.,  and  him  safely  convey  to  the  common  j^aol 
of  the  said  county,  at  aforesaid,  and  there  deliver  him  to  the  keeper 

thereof,  together  with  this  precept :  And  I  hereby  comniand  you,  the  said  keeper 
of  the  said  common  gaol,  to  receive  the  said  C.  D.  into  your  custody  in  the  said 
common  gaol,  there  to  imprison  him  (and  keep  him  at  hard  labour)  for  the  term 
of  ,  unless  the  said  sum,  and  all  the  costs  and  charges  of  the  said  dis- 

tress (and  of  the  commitment  and  conveying  of  the  said  C.  D.  to  the  said  common 
gaol,  amounting  to  the  further  sum  of  ),  are  sooner  paid  unto  you  the 

said  keeper  ;  and  for  your  so  doing,  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seal.] 
J.  P.     {Name  of  county.) 
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MMM— (SecrtoH  878.) 

CERTIFICATE  OF  NON-APPEARANCE  TO  BE  ENDORSED  ON  THE 
DEFENDANT'S  RECOGNIZANCE. 

I  hereby  certify  tliat  the  paid  A.  B.  has  not  appeared  at  the  time  and  place  in 
the  said  condition  mentioned,  but  therein  has  made  default,  by  reason  whereof 
the  within  written  recognizance  is  forfeited. 

J.  S.     [seal.] 

J.  P.     {Name  of  county.) 


N NN— (S<?r<wn  880.) 

NOTICE  OF  APPEAL  AGAINST  A  CONVICTION  OR  ORDER. 

To  C.  D.,  of  ,  and  {the  names  and  additions  of  the  parties  to  whom 

the  notice  of  appeal  is  -equired  to  be  given). 

Take  notice,  that  I,  the  undersigned,  A.  B.,  of  intend  to  enter  and 

prosecute  an  appeal  at  the  next  general  sessions  of  the  peace  {or  other  court,  as  the 
case  juay  be),  to  be  holden  at  ,  in  and  for  the  county  of  ,  against 

a  certain  conviction  (or  order)  bearing  date  on  or  about  the  day  of  , 

instant,  and  made  by  (you)  J.  S. ,  Esquire,  a  justice  of  the  peace  in  and  for  the 
said  county  of  ,  whereby  I,  the  said  A.  B.  was  convicted  of  having  {or 

was  ordered)  to  pay  ,  {here  state  the  offence  as  in  the  conviction,  infor- 

mation, or  summons,  or  the  amount  adjudged  to  he  paid,  as  in  the  order,  as  correctly 
as  possible. 

Dated  at  ,  this  day  of  ,  one  thousand  eight 

hundred  and  . 

A.  B. 

Memorandum. — If  this   notice  is  given  by  several  defendants,  or  by  an  attorney,  it 
may  be  adapted  to  the  case. 


000— {Section  880.) 

FORM  OF  RECOGNIZANCE  TO  TRY  THE  APPEAL. 


Canada, 
Province  of 
County  of 


) 


:) 


of 


Be  it  remembered  that  on 

{grocer),  and  N.  O.,  of 


,  A.  15.,  of  ,  {labourer),  and  L.  M., 

,  iyi'oman),  personally  came  before  the 
undersigned,  a  justice  of  the  peace  in  and  for  the  said  county  of  ,  and 

severally  acknowledged  themselves  to  owe  to  our  Sovereign  Lady  the  Queen,  the 
several  sums  following,  \hat  is  to  say,  the  said  A.  B.  the  sum  of  ,  and 

the  said  L.  M.  and  N.  O.  the  sum  of  ,  each,  of  good  aud  lawful  money 
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u 


'It, 


ul 


of  Canada,  to  be  made  and  levied  of  their  several  goods  and  chattels,  lands  and 
tenements  respectively,  to  the  use  of  our  said  Lady  the  Queen,  her  heirs  and 
Buccessors,  if  he  the  said  A.  B.  fails  in  the  condition  endorsed  (or  hereunder 
written). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned  at  , 

before  me, 

J.  S. 

J.  P.     (Name  of  county.) 

The  condition  of  the  within  {or  the  above)  written  recognizance  is  such  that 
if  the  said  A.  B.  personally  appears  at  the  (next)  general  sessions  of  the  peace  {or 
other  court  dueharging  the  functions  of  the  court  of  general  nessions,  as  the  case  may 
be),  to  be  holden  at  ,  on  the  day  of  ,  next,  in  and  for 

the  said  county  of  ,  and  tries  an  appeal  against  a  certain  conviction, 

bearing  date  the  day  of  ,  {instant),  and  made  by  (me)  the  said 

justice,  whereby  he,  the  said  A.  B.,  was  convicted,  for  that  he,  the  said  A.  B.,  did, 
on  the  day  of  ,  at  ,  in  the  said  county  of  , 

{here  set  out  the  offence  as  stated  in  the  conviction) ;  and  also  abides  by  the  judgment 
of  the  court  upon  such  appeal  and  pays  such  costs  as  are  by  the  court  awarded, 
then  the  said  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

FORM  OF  NOTICE  OF  SUCH  RECOGNIZANCE  TO   BE  GIVEN  TO  THE 
APPELLANT  AND  HIS  SURETIPJS. 

Take  notice,  that  you,  A.  B.,  are  bound  in  the  sum  of  ,  and  you 

L.  M.  and  N.  O.  in  the  sum  of  ,  each,  that  you  the  said  A.  B.  will 

personally  appear  at  the  next  General  Sessions  of  the  Peace  to  be  holden  at 

,  in  and  for  the  said  county  of  ,  and  try  an  appeal  against  a 

conviction  {or  order)  dated  tlie  day  of  ,  {instant)  whereby 

you  A.  B.  were  convicted  of  {or  ordered,  etc.),  {stating  offence  or  the  suhji'ct  of  the 
order  shortly),  and  abide  by  the  judgment  of  the  court  upon  such  appeal  and  pay 
such  costs  as  are  by  the  court  awarded,  and  unless  you  the  said  A.  B.  personally 
appear  and  try  such  appeal  and  abide  by  such  judgment  and  pay  such  costs 
accordingly,  the  recognizance  entered  iuto  by  you  will  forthwith  be  levied  on  you, 
and  each  of  you. 

Dated  at  ,  this  day  of  ,  one  thousand 

eigni  Hundred  and 


VT??— {Section  8Q8.) 

CERTIFICATE  OF  CLERK  OF   THE    PEACE  THAT  THE  COSTS  OF  AN 

APPEAL  ARE  NOT  PAID. 

Office  of  the  clerk  of  the  peace  for  the  county  of  . 

Title  of  the  Appeal. 
I  hereby  certify  that  a  Court  of  General  Sessions  of  the  Peace,  {or  other  court 
discharging  the  functions  of  the  Court  of  General  Sessions,  as  the  case  may  be),  holden 
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at  ,  in  and  for  the  said  county,  on  last  past,  an  appeal  by 

A.  B.  against  a  conviction  (or  order)  of  J.  S.,  Esquire,  a  justice  of  the  peace  in  and 
for  the  said  county,  came  on  to  be  tried,  and  was  there  heard  and  determined,  and 
the  said  Court  of  General  Sessions  (or  other  court,  as  the  cane  may  be)  thereupon 
ordered  tliat  the  said  conviction  {or  order)  should  be  confirmed  (or  quashed),  and 
tliat  the  said  (appellant)  should  pay  to  the  said  (respondent)  the  sum  of  , 

for  his  costii  incurred  by  him  in  the  said   appeal,  and  which  sum  was  thereby 
ordered  to  be  paid  to  the  clerk  of  the  peace  for  the  said  county,  on  or  before  the 
day  of  (instant),  to  be  by  him  handed  over  to  the  said 

(respondent),  and  I  funher  certify  tliat  the  said  sum  for  costs  has  not,  nor  has  any 
part  thereof,  been  paid  in  obedience  to  the  said  order. 

Dated  at  ,  this  day  of 

eiglit  hundred  and 


,  one  thousand 


G.  H. 

Clerk  of  the  Peace, 


u 


QQQ— (Section  898.) 

WARRANT  OF  DISTRE.SS  FOR  COSTS  OF  AN  APPEAL  ACiAINST  A  CON 

VICTION  OR  ORDER. 


Canada, 
Province  of 
County  of 

To  all  or  any  of  tlic  constables   and  other   peace   officers   in   the   said  county 
of 

Whereas  (cti\,  as  in  the  warrnnti  of  lUtftrens,  DDD  or  EEE,  and  tc  (he  end  of  the 
Ktdtement  of  the  conviction  or  order,  then  thnf) :  And  whereas  the  said  A.  B.  appealed 
to  the  Court  of  General  Sessions  of  the  Peace  (or  other  court  discharf/ing  the  functions 
of  the  Court  of  General  Sessions,  as  the  case  may  be),  for  the  said  county,  against  the 
said  conviction  or  order,  in  which  appeal  the  said  A.  B.  was  the  appellant,  and  the 
said  C.  D.  (or  J.  S.,  Esquire,  the  justice  of  the  peace  who  made  the  said  conviction 
or  order)  was  the  respondent,  and  which  said  appeal  came  on  to  be  tried  and  was 
heard  and  determined  at  the  last  General  Sessions  of  the  Peace  (or  other  court,  as 
the  case  may  be)  for  the  said  county,  holden  at  ,  on  ;  and  the 

said  court  thereupon  ordered  that  the  said  conviction  (or  order)  should  be  con 
firmed  (or  quashed)  and  that  the  said  (appellant)  should  pay  to  the  said  (respond- 
ent) the  sum  of  ,  for  his  costs  incurred  by  him  in  the  said  appeal, 
which  said  sum  was  to  be  paid  to  the  clerk  of  the  peace  for  the  said  county,  on  or 
before  the                       day  of  ,  one  thousand  eight  hundred  and 

,  to  be  by  him  handed  over  to  the  said  CD.;  and  whereas  the  clerk  of  the 
peace  of  the  said  county  has,  on  the  day  of  (instant),  duly 

certified  that  the  said  sum  for  costs  had  not  been  paid :  *  These  are,  therefore,  to 
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command  you,  in  Her  Majesty's  name,  forthwith  to  make  distress  of  the  floods 
and  chattels  of  the  said  A.  B.,  and  if,  within  the  term  of  days  next 

after  the  making  of  such  distress,  the  said  last  mentioned  sum,  together  with  the 
reasonable  charges  of  taking  and  keeping  the  said  distress,  are  not  paid,  then  to 
sell  the  said  goods  and  chattels  so  by  you  distrained,  and  to  pay  the  money  arising 
from  such  sale  to  the  clerk  of  the  peace  for  the  said  county  of  ,  that 

he  may  pay  and  apply  the  same  as  by  law  directed  ;  and  if  no  such  distress  can  be 
found,  then  to  certify  the  same  unto  me  or  any  other  justice  of  the  peace  for  tbs 
same  county,  that  such  proceeding  may  be  had  therein  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

O.    K.        [SEAL.] 

J,  P.  (Name  of  county. 


RRR-  {Section  898.) 

WARRANT  OF  COMMITMENT  FOR  WANT  OF  DISTRESS  IN  THE  LAST 

CASE. 

Canada, 
Province  of 
County  of 

To   all  or  any  of  the  constables  and  other  peace  officers   in  the  said  county 
of 

Whereas  (d-c,  as  in  form  QQQ,  to  the  asterisk  *  and  then  thus)  ;   And  wliereas, 
afterwards,  on  the  day  of  ,  in  the  year  aforesaid,  I,  the 

undersigned,  issued  a  warrant  to  all  or  any  of  the  peace  officers  in  the  said  county 
of  ,  commanding  them,  or  any  of  them,  to  levy  the  said  sum  of 

,  for  costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B- 
And  whereas  it  appears  to  me,  as  well  by  the  return  to  the  said  warrant  of  distress 
of  the  peace;officer  who  was  charged  with  the  execution  of  the  same,  as  otherwise, that 
the  said  peace  officer  has  made  diligent  search  for  the  goods  and  chattels  of  tlie 
said  A.  B.,  but  that  no  sufficient  distress  whereon  to  levy  the  said  sum  above 
mentioned  could  be  found  :  These  are,  therefore,  to  command  you,  the  said  peace 
officer,  or  any  one  of  you,  to  take  the  said  A.  B.,  and  him  safely  to  convey  to  the 
common  gaol  of  the  said  county  of  ,  at  aforesaid,  and  there 

deliver  him  to  the  said  keeper  thereof,  together  with  this  precept :  And  I  do 
hereby  command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  common  gaol,  there  to  imprison  him  (and  keep 
him  at  hard  labour)  for  the  term  of  ,  unlass  the  said  sum  and  all  costs 

and  charges  of  the  said  distress  (and  for  the  commitment  and  conveying  of  the 
said  A.  B.  to  the  said  common  gaol,  amounting  to  the  further  sum  of  ), 
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are  sooner  paid  unto  you,  the  said  keeper ;   and  for  so  doing  this  shall  be  your 
sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  in  the 

year  i  at  ,  in  the  county  aforesaid. 

O.  K.     [seal.] 

J.  P.  {Name  of  county.) 


I 
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SSS— {Section  902.) 
Retcun  of  convictions  made  by  me  {or  us,  as  the  case  may  be),  during  the  quarter 
ending  ,  18     . 
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If  not  paid,  why  not,  and  general  observations 
if  any. 


J.  S.,  Convicting  Justice. 


or 


J.  S.  and  O.  K.,  Convicting  Justices,  {as  the  case  may  be). 


i  }■ 


4.| 


ifci 


i  1   'i 


K! 


Vf-^W— {Section  959.) 

COMPLAINT    BY    THE    PARTY    THREATENED,    FOR    SURETIES    FOR 

THE  PEACE. 

Canada, 

Province  of 
County  of 

The  information  {or  complaint)  of  C.  D.,  of  ,  in  the  said  county  of 

,  {labourer),  {if  preferred  by  an  attorney  or  agent,  my — by  D.  E.,  his  duly 
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authorized  agent  (or  attorney),  in  this  behalf),  taken  upon  oath,  before  me,  tlie 
undersigned,  a  justice  of  the  peace,  in  and  for  the  said  county  of  ,  at 

in  the  said  county  of  ,  this  day  of  , 

in  the  year  ,  who  says  that  A.  B. ,  of  in  the  said  county, 

did,  on  the  day  of  (instant  or  hxst  past),  threaten  tiie  said 

C.  D.  in  the  words  or  to  the  effect  following,  that  is  to  say  :  (net  them  out,  with  the 
circumstance*  under  which  they  were  used)  ;  and  that  from  the  above  and  other 
threats  used  by  the  said  A.  B.  towards  the  said  G.  D.,  he,  the  said  C.  D.,  is  afraid 
that  the  said  A.  B.  will  do  him  some  bodily  injury,  and  tl.erefore  prays  that  tlie 
said  A.  B.  may  be  required  to  find  suiMcient  sureties  to  keep  the  peace  and  be  of 
good  behaviour  towards  him,  the  said  C.  D.  ;  and  the  said  C.  D.  also  says  that  lie 
does  not  make  this  complaint  against  nor  require  such  sureties  from  the  said  A.  1'. 
from  any  malice  or  ill-will,  but  merely  for  the  preservation  of  his  person  from 
injury. 


XXX— {Section  fliTP 

forb:  -. 

Canada, 
Province  of 
County  of 


1^;  ^ONIZANCE  FOR  THE  SESSIONS. 


day  of 


in  the  vear 


Be  it  remembered  that  on  the 
A.  B.  of  ,  (labourer),  L.  M.  of  ,  {i/rocer),  and  N.  O.  of  , 

{butcher),  personally  came  before  {us)  the  undersigned,  (two)  justices  of  the  peace 
for  the  county  of  ,  and  severally  acknowledged  themselves  to  owe  to  oni" 

Lady  the  Queen  the  several  sums  following,  that  is  to  say  :  the  said  A.  B.  the  sum 
of  ,  and  the  said  L.  M.  and  N.  O.  the  sum  of  ,  each,  of  good 

and  lawful  money  of  Canada,  to  be  made  and  levied  of  their  goods  and  chattels- 
lands  and  tenements  respectively,  to  the  use  of  our  said  Lady  the  Queen,  her  heirs 
and  successors,  if  he,  the  said  A.  B.,  fails  in  the  condition  endorsed  (or  hereunder 
written). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned,  at 

before  us. 

J.  S. 
J.  T. 
./.  P.'s  (Name  of  county,) 

The  condition  of  the  within  (or  above)  written  recognizance  is  such  that  if  tlie 
within  bound  A.  B.  (of,  &c.),  *  appears  at  the  next  Court  of  General  Sessions  of 
the  Peace,  (or  other  court  discharging  the  functions  of  the  Court  of  General  Sessions), 
to  be  holden  in  and  for  the  said  county  of  ,  to  do  and  receive  what  is 

then  and  there  enjoined  him  by  the  court,  and  in  the  meantime  *  keeps  the 
peace  and  is  of  good  behaviour  towards  Her  Majesty  and  her  liege  people,  and 
specially  towards  C.  D.  (of,  &c.)  for  the  term  of  now  next  ensuing, 

then  the  said  recognizance  to  be  void,  otherwise  to  stand  in  full  force  and  virtue. 


Tlie  words  between  the  asterisks  *♦  to  be  used  only  where  the  principal  is  required  to  appear  at 
the  sessions  or  such  other  court. 
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YYY— {Section  95!).) 

FORM  OF  COMMITMENT  IN  DEFAULT  OF  SURETIP^S. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  other  peace  officers  in  the  county  of  ,  and  to  the 

keeper  of  the  common  gaol  of  the  said  county,  at  ,  in  the  said 

county. 

Whereas  on  the  day  of  (instant),  complaint  on  oath 

was  made  before  the  undersigned  (or  J.  L.,  Esquire,)  a  justice  of  the  peace  in  and 
for  the  said  oounty  of  ,  by  C.  D.,  of  ,  in  the  said  county, 

{labourer),  that  A.  H. ,  of  (&c.),  on  the  day  of  ,  at 

aforesaid,  did  threaten  (dr.,  follow  to  the  end  of  complaint,  an  in  form  above,  in  the 
past  tense,  then) :  And  whereas  the  said  A.  B.  was  this  day  brouj^ht  and  appeared 
before  me,  the  said  justice,  (or  J.  L.,  Esquire,  a  justice  of  the  peace  in  and  for  th 
said  county  of  ,    ),  to  answer  unto  the  said  complaint ;  and  having  been 

required  by  me  to  enter  into  his  own  recognizance  in  the  sum  of  ,  with 

two  sufiBcient  sureties  in  the  sum  of  each,  *  as  well  for  his  appearance 

at  the  next  General  Sessions  of  the  Peace  (or  other  court  discharging  the  functions  of 
the  Court  of  General  Sessions,  or  as  the  cose  may  he),  to  be  held  in  and  for  the  said 
county  of  ,  to  do  what  shall  be  then  and  there  enjoined  him  by  the 

court,  us  also  in  the  meantime  *  to  keep  the  peace  and  be  of  good  behaviour  towards 
Her  Majesty  and  her  liege  people,  and  especially  towards  the  said  C.  D.,  has 
refused  and  neglected,  and  still  refuses  and  neglects,  to  find  such  sureties  :  These 
are,  therefore,  to  command  you,  and  each  of  you,  to  take  the  said  A.  B.,  and  him 
safely  to  convey  to  the  (common  gaol)  at  aforesaid,  and  there  to  deliver  him 

to  the  keeper  tliereof ,  together  with  this  precept :  And  I  do  hereby  co  mmand  you, 
the  said  keeper  of  the  said  (common  gaol),  to  receive  the  said  A.  B.  into  your 
custody  in  the  said  (common  gaol),  there  to  imprison  him  until  tho  said  next 
General  Sessions  of  the  Peace  (or  thf.  next  term  or  sitting  of  the  said  court  discharging 
the  functions  of  the  Court  of  General  Sessions,  or  as  the  case  may  be),  unless  he,  in  the 
meantime,  finds  sufricient  sureties  as  well  for  his  appearance  at  the  said  Sessions 
(or  court)  as  in  the  meantime  to  keep  the  peace  as  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

,  at  ,  in  the  county  aforesaid. 

J.  S.     [seat-.] 

J.  P.  (\ame  of  county). 


The  words  bi'twuen  the  asterisks  *  ♦  to  b3  used  wliMi  the  recognizance  is  to  be  so  oouditioned. 
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SUPPLEMENTARY  FORMS  NOT  IN  THE  ACT. 


INFORMATION  AGAINST  AN  ACCESSORY  AFTER  THE  FACT- 

Proceed  as  in  (C)  ante,  p.  260,  and  after  deicnhinr)  the  offence  of  the  principal,  state 
thus  : — And  that  C.  S. ,  of,  etc.,  well  knowing  the  said  A.  B.  to  have  committed  the 
offence  aforesaid,  afterwards,  to  wit,  on  the  day  of  instant,  at 

the  of  aforesaid,  did  receive,  comfort  and  assist  the  said  A.  B. 


THE  LIKE  WITHOUT  THE  PRINCIPAL  OR  WHERE  THE  PRINCIPAL 

IS  UNKNOWN.  * 

Proceed  as  in{C.)  ante, p.  260,  to  the  statement  of  the  offence,  then  thus  ; — That  one 
A.  B.,  of,  etc.,  (or  some  person  or  persons  whose  name  or  names  is  or  are  unknown), 
on  the  day  of  at  the  of  etc.,  did  (describe 

the  offi'.nce  of  the  principal),  and  that  E.  S.,  of  well  knowing  the  said  A.  B. 

(or  person  unknown)  to  have  committed  the  offence  aforesaid,  afterwards,  to  wit, 
on  the  day  of  at  the  of  aforesaid,  did  re- 

ceive, comfort  and  assist  the  said  A.  B.  (or  person  unknown). 


DEPOSITION  OF  THE  CONSTABLE  OF  THE  SERVICE  OF  THE  SUMMONS. 

Canada  \ 

Province  of 

District  (or  County,         | 
United  Counties,  or 
as  the  ease  may  he), 
of 

The  deposition  of  J.  N.,  constable  of  the  of  C,  in  the  said  (county,) 

taken  upon  oath  before  me  the  undersigned,  one  of  Her  Majesty's  justices  of  the 
peace  for  the  said  (county)  of  C,  at  N.,  in  the  same  (countif),  this  day  of 

18  ,  who  saith  that  he  served  A.  B.,  mentioned  in  the  annexed  (or 

within)  summons,  with  a  duplicate  thereof,  on  the  day  of  last 

personally  (or  "by  leaving  the  same  with  N.  O.,  a  grown  person,  at  the  said  A.  B's 
usual  or  last  place  of  abode  at  N.,  in  the  county  of  S."). 

Before  me  J.  S. 

J.  N. 


SUMMARY   CONVICTIONS. 
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DEPOSITIONS  OF  THE  WITNESSES  ON  THE  REMAND  DAY. 

This  will  he  on  the  like  caption  as  the  form  (S)  ante,  p.  2G9,  but  the  description  of 
the  offence  need  not  be  repeated. 

The  jurat  icill  be  as  follows  : — The  above  depositions  of  F.  G.,  etc.,  were  taken 
and  sworn  before  me  at  ,  on  the  day  of  18     .  (and 

the  depositions  of  C.  D.,  and  E.  F.,  taken  on  the  day  of  18     , 

(and  the  depositions  of  C.  H.  and  L.  M.  taken  on  the  day  of 

18    ,)  being  at  the  sanrie  time  severally  read  over  and  resworn  in  tlie  presence  and 
hearing  of  the  before-named  prisoner. 

J.  S. 

Where  the  same  justice  hears  the  further  evidence  on  the  remand  day,  there  would 
be  no  necessity  for  tite  former  depositions  to  be  re-sworn,  and  consequently  no  allusion  to 
it  in  the  jurat. 

If  on  the  remand  day  there  is  a  committal  for  trial  by  another  justice  loithout  any 

additional  evidence,  place  the  following  jurat :  "  The  foregoing  depositions  of  C.  D. 

and  E.  F.  taken  on,  etc.,  (and  the  depositions  of  F.  G.,  etc.,  taken  on,  etc.),  were 

severally  read  over  and  re-sworn  before  me  at  ,  on  the  day  of 

18     ,  in  the  presence  and  hearing  of  the  before-named  prisoner. 

J.  L. 


MEMORANDUM  TO  BE  WRITTEN  ON  DOCUMENTS  PRODUCED  IN 

EVIDENCE. 

This  is  the  plan  (or  as  the  case  vuiy  be)  produced  to  me,  the  undersigned,  (one) 
of  Her  Majesty's  justices  of  the  peace  for  the  (county)  of  ,  on  the  exam- 

ination of  A.  B. ,  charged  with   arson,  (forgery,   etc.),  and   referred  to   in    the 
examination  of  C.  D.  touching  the  said  charge,  taken  before  me  this  day 

of  18    . 

J.  S. 


NOTICE  OF  RECOGNIZANCE  WHEN  THERE  IS  A  SURETY  FOR  A 

WITNESS. 

See  Code,  s,  779. 

Take  notice,  that  you  C.  D.,   of  etc.,  are  bound   in  the  sum   of 

to  appear  (or  for  the  appearance  of  L.  M.,  of  etc.,  a  minor  or  the  wife  of 
J.  M.,  of  etc.,  as  [the  case  may  be)  at  the  next  court  of  general  sessions  of  the 
peace  (or  Oyer  anrt  Terminer  and  general  gaol  delivery)  in  and  for  the  said 
(county)  of  ,  and  then  and  there  to  (prosecute  and)  give  evidence  against 

A.  R.  for  (itatiny  the  offetwe),  and  unless  you  (he)  then  appear  (appears  and  prose- 
cutes) and  give  evidence  accordingly,  the  recognizance  entered  into  by  you  will  be 
forthwith  levied  onjyou. 

Dated  day  of  ,  18     . 

J.  S.  the  justice  of  the  peace  for  the  said 
(county)   of  ,   before  whom 

the  recognizance  was  entered  into. 
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0R1)P:R  to  bring  up  ACCI-SED  HEFORK  EXPIRATION'  OF  REMAND. 


to  w  it 


To  the  keeper  of  the  {common  gaol)  at  ,  in  the  said  (rniintii)  of 

)  Whereas  A.  B.    (hereiniifter  culled   the  "accused"   was  on  the 

)  day  of  ,  committed  (by  me)  to  your  custody  in 

the   said    {common  riaol)    charj^ed  for  that  {etc.,  as   in  the    warrant    remandiihi  the 

prisoner),  and  by  tlie  warrant  in  that  btlialf*  you  wore  commanded  to  have  him  at 

,  on  tlie  day  of  ,  now  next,  at  o'clock  iii  the 

forenoon,  before  such  justice  or  justices  of  tlie  peace  for  the  said  iroiinty),  as  mit,'ht 

then  be  there,  to  answer  further  to  the  said  charge,  and  to  be  further  dealt  with 

according  to  law. 

(Or  nhortly,  from  the   asterisk, '  "  he  was   remanded   to  the  day  of 

next")  unless  you  should  be  otherwise  ordered  in  the  meantime:  and 

whereas  it  appears  to  me,  the  undersigned,  one  of  Her  Majesty's  justices  of  the 

peace  in  and  for  tlie  said   {county}   of  ,  (or  me  the  said  justice),  to  be 

expedient  the  said  accused  should  be  further  examined  before  the  expiration  of  the 

said  remand :  These  are  therefore  to  order  you  in  Her  Majesty's  name  to  bring 

and  have  the  said  accused  at  {etc.,j'ollon-  from  the  asteriak  in  the  preceding  form, 
supra,  to  the  end. 


COMPLAINT  OF  BAIL  FOR  A  PERSON  CHAROED  WITH  AN  INDICTAlJIiE 
OFFENCE  IN  ORDER  THAT  HE  MIOHT  BE  COMMITTED 
IN  DISCHARGE  OF  THEIR  RECOfiNIZANCES. 

Proceed  as  in  the  preceding  form  to  the  asterisk*  altering  it  to  two  complaints  if 
there  he  more  than  one  surety,  then  thus :  that  they,  the  said  C.  D.  and  E.  F  ,  were 
on  the  day  of  now  last  past,  severally  and  respectively  bound 

by  recognizance  before  J.  P.,  Esquire,  one  of  Her  Majesty's  justices  of  the  peace 
for  the  said  {county)  of  ,  in  the  sum  of  each,  upon  condition 

that  one  A.  B.,  of  etc.,  should  appear  at  the  next  term  of  the  Court  of  Queen's 
Bench  (crown  side),  for  the  district  of  ,  (or  Court  of  Oyer  and  Terminer 

and  general  gaol  delivery,  or  Court  of  General  Sessions  of  the  Peace),  to 
be  holden  in  and  for  the  (county)  of  ,  and  there  surrender  himself  into 

the  custody  of  the  keeper  of  the  {common  gaol)  there,  and  plead  to  such  indictment 
as  might  be  found  against  liim  by  the  grand  jury  for  or  in  respect  to  the  charge  of 
(stating  the  charge  shortly),  and  take  his  trial  upon  the  same  and  not  depart  the 
said  court  without  leave ;  and  that  these  complainants  have  reason  to  suspect  and 
believe  and  do  verily  suspect  and  believe,  that  the  said  A.  B.  is  about  to  depart 
from  this  part  of  the  country ;  and  therefore  they  pray  of  me  the  said  justice  that 
I  would  issue  my  warrant  of  apprehension  of  the  said  A.  B.,  in  order  that  he  may 
be  surrendered  to  prison  in  discharge  of  them  his  said  bail. 

Before  me,  J.  P.  C.  D. 

E.  F. 


SL'MMAKV   CONVICTIONS. 


ao:i 


To  wit: 


WARRANT  TO  APrREHEXD  THK  PERSON  CIIARrJED. 

To  all  or  any  of  tlio  constables  and  other  peace  officerB  in  the  said  district  (or 
county,  united  counties,  or  iin  the  cai^e  may  br),  of  ,  and  to  C.  I),  and 

E.  F.,  severally  and  respectively. 

)         Whereas  you  the  said  C.  D.  and  E.  F.,  have  this  day  made 
j    complaint  to  me  the  undersigned,  one  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  {county)  of  ,  that  you  the  said  C.  I),  and 

E.  F.,  were,  etc.,  (us  in  the  complaint,  to  the  end) :  These  are  therefore  to  authorize 
you  the  said  C.  D.  and  E.  F.,  and  also  to  command  you  the  said  (con»tahU-  or  other 
peace  officer),  in  Her  Majesty's  name  forthwith  to  apprehend  the  suid  A.  B.,  and 
to  bring  him  before  me  or  some  justice  or  justices  of  the  peace  in  anl  for  the  said 
(county),  to  the  intent  that  he  may  be  committed  to  the  {common  gaol)  in  and  for 
tiie  said  (runnty),  until  the  next  Court  of  Oyer  and  Terminer  and  general  gaol 
delivery  (or  Court  of  General  Quarter  Ses  ins  of  the  Peace),  to  be  holden  in  and 
for  the  said  (county)  of  or,  etc.,  as  the  case  may  he),  unless  he  find  new  and 

sufticient  sureties  to  become  bound  for  him  in  such  recognizance  as  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  (county)  aforesaid. 

J.  S.       [L.S.] 


!l 


To  wit : 


COMMITMENT  OF  THE   PERSON  CHARGED  ON  SURRENDER  OF  HIS 
BAIL  AFTER  APPREHENSION  UNDER  A  WARRANT. 

To  all  or  any  of  the  constables,  or  other  peace  officers  in  the  district  (or  county, 
united  counties,  or  as  the  case  may  be)  of  ,  and  to  the  keeper  of  the 

common  gaol  of  the  district  (or  county,  united  counties,  or,  as  the  case  may  be) 
at  ,  in  the  said  district  (or  county,  etc.),  of  : 

1  Whereas  on  the  day  of  instant,  complaint 

j    was  made  to  me  the  undersigned  (or  J.  S.)  one  of  Her 

Majesty's  justices  of  the  peace,  in  and  for  the  said  (county)  of  ,  by  C.  D. 

and  E.  F.,  of,  etc.,  that  (as  in  the  complaint,  to  the  end),  I  (or  the  said  justice)  there- 
upon issued  my  warrant  authorizing  the  said  C.  D.  and  E.  F.,  and  also  commanding 
the  said  constables  of  ,  and  all  other  peace  officers  in  the  said  (county)  of 

,  in  Her  Majesty's  name  forthwith  to  apprehend  the  said  A.  B.,  ami  to 
bring  him  (follow  to  end  of  ic  arrant,  preceding  form) ;  and  whereas  the  said  .'.  .  M, 
hath  been  apprehended  under  and  by  virtue  of  the  said  warrant,  and  being  now 
brought  before  me  the  said  justice  (or  me  the  undersigned,  one,  etc.),  and  surren- 
deied  by  the  said  C.  D.  and  E.  F.,  his  said  sureties,  in  discharge  of  their  said 
recognizances,  I  have  required  the  said  A.  B.,  to  find  new  and  sufficient  sureties  to 
become  bound  for  him  in  such  recognizance  as  aforesaid,  but  the  said  A.  B.  hath 
now  refused  so  to  do ;  These  are  therefore  to  command  you  the  said  constables  (or 
other  peace  officers)  in  Her  Majesty's  name,  forthwith  to  take  and  safely  to  convey 
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tlie  said  A.  B. ,  to  the  said  {common  giwl)  at  ,  in  the  Haid  (count;/)  and 

there  deliver  him  to  the  keeper  thereof,  to(,'other  with  thiH  precept;  and  I  licrehy 
conjmand  yoii  tlu;  said  keeper  to  receive  the  said  A.  13.  into  yuur  custody  in  tlie 
Baid  {common  fioal),  and  liim  there  safely  to  keep  until  the  next  Court  of  Oyer  and 
Terminer  and  general  gaol  delivery  {or  Court  of  General  Sessions  of  the 
Peace),  to  be  holden  in  and  for  the  said  (coiiuti/)  of  ,  unless  in  the  nicrtu- 

time  the  said  A.  ]}.  shall  find  new  and  sufiicient  sureties  to  become  bound  for  iiini 
in  such  recognizance  as  aforesaid. 

Given,  etc.,  {as  in  the  preceding  form). 


MINUTKS  OF  PROCEEDINGS  AT  THE  HEARING  WITH  ADJUDICATION. 

A.  againut  li. 
day  of  ,18         ,  at  befori> 

The  defendant  appeared  on  a  (warrant  or  summons),  granted  by 
charginf^  him  with  assaulting  and  beating  at  L.,  on  the  Srd  instant,  one  C.   Defen- 
dant, on  being  asked  what  he  has  to  say,  pleads  not  guilty,  or  complainant  bciii;,' 
Bworn  says : 

E.,  of  ,  being  sworn,  says,  or  complainant  does  not  appear  and 

defendant  attends  with  his  witnesses. 

Adjudication  on  dismissal.     Dismissed  with  costs,  namely, 

to  be  paid  (forthwith)  or  levied  by  distress,  or  in  default,  imprison- 
ment for  fourteen  days. 
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SUMMARY  OF  THE  CRIMINAL  LAW  OP  CANADA. 


fFl 


ABANDONING   CHILD. 
(See  CHiui.) 

ABDUCT10>-. 

This  offence  is  now  governed  by  ss.  281-282  and  283  of  the 
Code. 

The  statute  applies  whether  the  prisoner's  intention  is  to  marry 
the  woman  himself  or  to  assist  any  other  person  to  do  so.  It  is 
necessary  under  section  282  (a),  that  the  woman  be  possessed  of 
property. 

Where  the  prisoner  is  charged  with  abduction  "  from  motives 
of  lucre,"  it  would  be  necessary  to  establish  the  motive,  and  to  do 
this,  some  proof  of  knowledge  or  belief  on  his  part  that  the  woman 
hud  an  interest  in  property,  would  be  necessary.  R.  v.  Kaylor, 
26  L.  C.  J.  36. 

Verbal  evidence  that  the  woman  has  an  interest  in  property 
generally  is  sufficient  to  sustain  an  indictment  which  sets  out  the 
particular  interest  which  the  woman  possesses.  But  an  indictment 
under  (l>)  may  be  sustained  without  evidence  of  the  prisoner's 
knowledge  that  the  woman  was  an  heiress,  for  the  offence  there  is 
abduction  with  intent  to  mai'ry  or  carnally  know.     Ih. 

Under  {b)  the  woman  must  be  taken  out  of  the  possession  of 
her  father,  etc.  This  involves  a  taking  and  also  a  'possession  by 
the  father. 

The  expression  "  taking  out  of  the  possession,"  means  taking 
the  girl  to  some  place  where  the  person  in  whose  charge  she  is 
cannot  exercise  control  over  her  for  some  purpose  inconsistent 
with  the  object  of  such  control.  A  taking  for  a  time  only  may 
ainoimt  to  abduction.  If  the  consent  of  the  person  from  whose- 
possession  the  girl  is  taken  is  obtained  by  fraud,  the  taking  is. 

C.M.M. — 20 
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fleemed  to  be  against  the  will  of  such  person.     B.  v.  Prince.  L.  I^. 
2C.  C.  R.  154. 

If  the  girl  leaves  without  any  inducement  on  the  part  of  the 
defendant,  and  then  goes  to  him,  he  is  not  within  the  statute. 
l\.  V.  Olifier,  10  Cox,  402. 

There  must  be  a  taking  away  or  allurement  out  of  the  ]io?.ses- 
sion  of  the  father,  and  merely  cohabiting  with  the  girl  after  she 
has  left  does  not  constitute  the  offence.     1'.  v.  Miller,  13  Cox,  17!). 

The  offence  is  not  within  the  statute  if  it  does  not  appear  that 
the  prisoner  knew  or  had  reason  to  believe  that  the  girl  was  uiuler 
the  lawful  care  or  charge  of  her  father  or  mother,  or  any  other 
person.     R.  v.  Hibbert,  L.  R.  1  C.  C.  R.  184. 

But  a  mere  absence  for  a  temporary  purpose  and  with  intention 
of  returning,  does  not  interrupt  the  possession  of  the  father.  R. 
y.  Mycoc-k,  12  Cox,  28,  following  R.  v.  Olifier,  10  Cox,  402. 

Under  (h)  it  is  immaterial  whether  there  be  any  corrupt  motive, 
^N'hethv.r  the  girl  consents,  and  whether  the  defendant  be  a  male  or 
female.     R.  v.  Ilawley,  1  F.  &  F.  648. 

But  it  is  not  necessary  to  shew  a  trespass  or  anything  of  that 
nature  in  the  taking,  other  than  the  act  of  taking.  R.  v.  Frascr, 
8  Cox,  436. 

And  if  the  parents  have  encouraged  the  girl  in  a  low  course  of 
life,  the  case  does  not  come  within  the  statute.  R.  v.  Primet.  1 
F.  &  F.  50 

The  283rd  section  of  the  Code  relates  to  the  abduction  of  a  girl 
under  the  age  of  sixteen  years. 

An  informatiom  under  this  section  should  hhow  ti)at  the  un- 
married girl  is  under  sixteen  years  of  age,  and  is  taken  out  of  the 
possecsion  and  against  the  will  of  tlie  father.  Whittier  v.  Dil>lee, 
2  Pugsley,  243. 

The  girl  must  bo  in  the  possession  of  some  person  having  the 
lawful  care  or  charge  of  her,  but  if  such  exist,  the  consent  of  the 
girl  to  go  away,  will  not  be  a  defence  for  the  prisoner.  A  guardian 
is  a  person  having  the  lawful  care,  etc.,  within  the  meaning  of  the 
statute,  and  it  is  not  necessary  to  prove  a  strict  guardianship.  If 
the  girl  leave  her  guardian's  bouse  for  a  par  Licular  purpose  with 
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his  sanction,  and  with  the  intention  of  returning,  she  does  not 
cease  to  be  in  his  possession  within  the  meaning  of  the  statute. 
There  must  be  proof  of  the  age  of  the  girl,  but  the  girl  herself  and 
her  father  or  mother  are  conipetrnt  to  prove  this.  A  certificate  is 
not  necessary,  at  all  events  where  the  prisoner  undertake.^  to 
establish  that  the  girl  was  not  baptized.  E.  v.  Mondelet,  21 
L.  C.  J.  15i. 

When  a  prisoner  is  charged  with  abducting  a  girl  under  sixteen, 
it  is  a  sufficient  defence  if,  at  the  moment  of  taking  her  out  of  lawful 
custody  he  had  reasonable  cause  to  believe  that  she  was  of  the  age 
of  eighteen,  although  he  did  not  inquire  of  her  age  until  after  he 
had  taken  her  out  of  custody,  but  before  the  abduction  was  com- 
plete.   E.  V.  Packer,  16  Cox,  57. 

lint  it  is  no  defence  that  the  defendant  did  not  know  her  to  be 
under  sixteen,  or  might  suppose  from  her  appearance  that  she  was 
older,  or  even  that  he  believed  that  he  knew  she  was  over  that  age. 
R  V.  Prince,  L.  R.  2  C.  C.  R.  154. 

On  a  trial  for  taking  an  unmarried  girl  under  the  age  of  sixteen 
out  of  the  possession  of  her  guardian,  evidence  of  cruel  treatment 
of  the  girl  by  the  guardian  is  inadmissible.  Where  a  child  was 
taken  from  motives  of  benevolence  from  a  barn  where  she  had 
sought  refuge,  the  barn  not  being  on  the  property  or  premises  of 
the  guardian,  and  was  then  placed  by  the  persons  who  had  come  to 
her  relief  in  the  charge  of  defendant,  as  secretary  of  a  society  for 
the  protection  of  women  and  children,  it  was  held  that  the  seoretary 
was  not  guilty  of  taking  out  of  the  po^'session  of  the  guardian. 
R.  V.  Holiis,  8L.  N.  229. 

The  prisoner  was  convicted  for  unlawfully  taking  an  unmarried 
girl  under  the  age  of  sixteen  years  out  of  the  possession  and 
against  the  will  of  her  father.  On  the  same  day  he  was  again 
tried  and  convicted  under  the  R.  S.  0.  c.  157,  s.  3,  Code,  s.  181  for 
the  seduction  of  the  said  girl,  being  previously  of  chaste  character 
and  between  the  ages  of  fourteen  and  sixteen  years.  It  was  held 
that  the  offences  were  several  and  distinct,  and  that  a  conviction 
on  the  first  indictment  did  not  preclude  a  conviction  on  the  second 
one.     R.  V.  Smith,  19  0.  R.  714. 
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ABORTION. 

This  offence  is  now  governed  by  ss.  271,  272,  273  and  274  of 
the  Code.  Section  271  is  new  and  makes  it  an  indictable  offence 
to  cause  the  death  of  any  child  which  has  not  become  a  human 
being  in  such  a  manner  that  he  would  have  been  guilty  of  murder 
if  such  child  had  been  born. 

If  A.  procures  poison  and  delivers  it  to  B.  both  intendir^;  that 
B.  should  take  it  for  the  purpose  of  procuring  abortion,  and  B. 
afterwards  take  it  with  that  intent  in  the  absence  of  A.,  the  latter 
may  be  convicted  of  causing  it  to  be  taken.  R.  v.  Wilson- 
1  Dears  &  B.  127. 

The  prisoner  had  procured  certain  drugs  and  gave  them  to  his 
wife  with  intent  that  she  should  take  them  in  order  to  procure 
abortion.  She  took  them  in  his  absence  and  died  '-om  the  effects. 
The  court  held  that  though  he  was  an  accessory  before  the  fact,  he 
might  be  convicted  of  manslaughter.  E.  v.  Taylor,  7  Cox,  253. 
No  difficulty  would  now  arise  under  ss.  61  and  62  of  the  Code  ;  see 
2wst,  Accessories. 

A  "  noxious  thing"  within  these  sections  of  the  statute  means 
a  thing  that  will  produce  the  effect  mentioned  in  the  statute,  and 
although  it  is  not  shown  what  the  drug  administered  was,  yet  if  it 
produces  a  miscarriage,  that  will  be  sufficient  evidence  of  its  being 
a  "noxious  thing"  within  the  statute.     R.  v.  Hollis,  12  Cox,  463. 

A  thing  may  be  noxious  within  the  statute  if,  when  taken  in  a 
large  quantity  it  proves  injurious,  although  when  taken  in  a  small 
quantity  it  is  beneficial. 

Supplying  a  noxious  thing  to  a  woman  with  intent  that  it  be 
usfa  to  procure  abortion  is  an  indictable  offence  although  the 
woman  for  whom  it  was  intended  was  not  pregnant.  E.  v.  Titley, 
14  Cox,  502. 

ACCRSRORIKS. 

Every  one  is  a  party  to  and  guilty  of  an  offence  who — 
(a)  Actually  commits  it ;  or 

(h)  Does  or  omits  an  act  for  the  purpose  of  aiding  any  person 
to  commit  the  offence ;  or 
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(c)  Abets  any  peraon  in  commission  of  the  offence ;  or 

(d)  Counsels  or  procures  any  person  to  commit  the  offence. 

If  several  persons  form  a  common  intention  to  prosecute 
any  unlawful  purpose,  and  to  assist  each  other  therein,  each  of 
them  is  a  party  to  every  offence  committed  by  any  one  of  them  in 
the  prosecution  of  such  common  purpose,  the  commission  of  which 
offence  was,  or  ought  to  have  been  known  to  be  a  probable 
consequence  of  the  prosecution  of  such  common  purpose.  Code, 
8.  61. 

Section  62  of  the  Code  provides  that  every  one  who  counsels  or 
procures  another  to  be  a  party  to  an  offence  of  which  that  other  is 
afterwards  guilty  is  a  party  to  that  offence,  although  it  may  be 
committed  in  a  way  different  from  that  which  was  counselled  or 
suggested. 

Every  one  who  counsels  or  procures  another  to  be  a  party 
to  an  offence  is  a  party  to  every  offence  which  that  other  commits 
in  consequence  of  such  counselling  or  procuring,  and  which  the 
person  counselling  or  procuring  knew,  or  ought  to  have  known,  to 
be  likely  to  be  committed  in  consequence  of  such  counselling  or 
procuring. 

An  accessory  after  the  fact  to  an  offence  is  one  who  receives, 
comforts  or  assists  any  one  who  has  been  a  party  to  such  offence 
in  order  to  enable  him  to  escape,  knowing  him  to  have  been  a 
party  thereto. 

No  married  person  whose  husband  or  wife  has  been  a  party 
to  an  offence  shall  become  an  accessory  after  the  fact  thereto  by 
receiving,  comforting  or  assisting  the  other  of  them,  and  no 
married  woman  whose  husband  has  been  a  party  to  an  offence 
shall  become  an  accessory  after  the  fact  thereto,  by  receiving, 
comforting  or  assisting  in  his  presence  and  by  his  authority 
any  other  person  who  has  been  a  party  to  such  offence  in 
order  to  enablp  her  husband  or  such  other  person  to  escape. 
Code,  s.  63. 

See,  as  to  accessories  after  the  fact,  sections  67,  235,  531  and 
632. 
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Under  section  842  of  the  Code,  in  the  case  of  any  offence 
punishable  on  summary  conviction,  aiders  and  abettors  may  be 
proceeded  against  either  in  the  territorial  division  or  place  where 
the  principal  offender  may  be  convicted,  or  in  that  in  which  the 
offence  of  aiding  and  abetting  was  committed ;  and  under  section 
627  every  accessory  after  the  fact  may  be  indicted,  whether  the 
principal  offender  has  or  has  not  been  indicted  or  convicted,  or  is 
or  is  not  amenable  to  justice. 

Sections  61  and  62  of  the  Code  make  those  guilty  of  a  substan- 
tive offence,  who  would  heretofore  have  been  accessories  before  the 
fact.  And  the  fact  of  the  presence  or  absence  of  the  party  at  the 
time  of  the  commission  of  the  offence  seems  to  be  immaterial.  A 
person  who  counsels  or  procures  the  doing  of  a  criminal  act  incurs 
the  same  guilt  as  the  one  who  actually  commits  it. 

There  seems  now  no  distinction  between  principals  in  the  first 
and  second  degree  or  accessories  before  the  fact. 

The  general  definition  of  a  principal  in  the  first  degree  is  one  who 
is  the  actor  or  actual  perpetrator  of  the  crime.  Principals  in  the 
second  degree  are  those  who  were  present  aiding  and  abetting  the 
commission  of  the  crime.  To  constitute  an  aider  or  abettor  the 
party  must,  under  the  former  law,  have  been  actually  present, 
aiding  or  in  some  way  assisting  in  the  commission  of  the  offence  or 
constructively  present  for  the  same  purpose,  that  is  in  such  a 
convenient  situation  as  readily  to  come  to  the  assistance  of  the 
others,  and  with  the  intention  of  doing  so  should  occasion  require. 
K.  V.  Curtley,  27  Q.  B.  (Ont.)  617.  This  presence  seems  no  longer 
necessary. 

On  the  general  principle  that  a  person  is  liable  for  what  is 
done  under  his  presumed  authority,  see  R.  v.  King,  20  C.  P. 
(Ont.)  248,  where  there  is  a  combination  to  effect  some  unlawful 
purpose  each  person  is  liable  for  every  act  of  any  of  the  others  in 
prosecution  of  the  common  design.  76.,  and  see  11.  v.  Slavin,  17  C.  P. 
(Ont.)  205.  A  criminal  act,  committed  by  one  person  in  prosecution 
of  a  common  unlawful  purpose,  is  the  act  of  all,  but  where  the 
original  purpose  is  lawful,  the  person  committing  the  act  will  alone 
be  liable.     A  person  authorizing  the  commission  of  a  crime  is 
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liable  for  the  act  of  his  agent  in  the  execution  of  his  authority'. 
The  agent  is  also  liable  for  the  unlawful  act,  although  he  may  have 
the  express  or  implied  authority  of  his  principal  for  its  commission. 
See  R.  V.  Brewster,  8  C.  V.  (Ont.)  203. 

Formerly  it  was  only  in  felonies  that  there  could  be  accessories, 
for  in  misdemeanours  nil  were  principals.  See  R.  v.  Tisdale, 
20  Q.  B.  (Ont.)  273  ;  R.  v.  Campbell,  18  Q.  B.  (Ont.)  417;  R.  v. 
Benjamin,  4  G.  P.  (Ont.)  189 ;  and  those,  therefore,  who  would  be 
accessories  in  felonies  were  principals  in  misdemeanours.  But  the 
Code,  s.  535,  now  abolishes  the  distinction  between  felony  and 
misdemeanour.  And  as  we  have  already  seen,  ss.  61  and  62  make 
every  ore  who  formerly  would  have  been  accessory  before  the  fact 
a  principal  offender.     See  R.  v.  Hughes,  8  Cox,  278. 

Ordinarily  there  could  be  no  accessories  before  the  fact  in 
manslaughter,  for  the  oil'ence  is  sudden  and  unpremeditated,  but 
there  may  be  accessories  after  the  fact. 

Knowledge  that  a  person  intends  to  commit  a  crime  and  conduct 
connected  with,  and  influenced  by,  such  knowledge,  is  not  enough 
to  make  the  person,  who  possesses  such  knowledge  or  so  conducts 
himself,  a  party  to  and  guilty  of  such  crime,  unless  he  does  some- 
thing to  encourage  its  commission  actively.  Thus,  B.  and  C.  agree 
to  tight  a  prize  fight  for  a  sum  of  money.  A.,  knowing  their 
intention,  acts  as  stakeholder.  B.  and  C.  fight,  and  C.  is  killed. 
A.  is  not  present  at  the  fight,  and  has  no  concern  with  it,  except 
being  stakeholder,  and  he  cannot  be  found  guilty  of  the  manslaughter 
of  C.  R.  V.  Taylor,  L.  R.  2  C.  C.  R.  147.  In  treason,  however,  the 
case  is  different.     See  Code,  s.  67  {b). 

U  a  procurer  countermands  the  execution  of  the  crime  before  it 
is  executed,  he  ceases  to  be  liable,  if  the  principal  had  notice  of  the 
countermand  before  the  execution  of  the  crime,  but  not  otlierwise. 

Every  one  is  an  accessory  after  the  fact  to  an  offence,  who 
knowing  the  same  to  have  been  committed  by  another,  receives, 
comforts,  or  assists  him,  in  order  to  enable  him  to  escape  from 
putiisbment  or  rescues  him  from  an  arrest  for  the  offence,  or  having 
bim  in  custody  for  the  same  intentionally  and  voluntarily  suffers 
bim  to  escape,  or  opposes  his  apprehension.     See  Code,  s.  63. 
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A  person  charged  as  accessory  to  murder  may  be  convicted  as 
accessory  to  manslaughter,  if  the  principal  is  acquitted  of  the 
murder  and  found  guilty  of  manslaughter.  Where  the  principals 
commit  a  joint  crime,  the  person  harbouring  them  is  guilty  of 
a  separate  offence  for  each  person  whom  he  harbours.  R.  v. 
Richards,  L.  R.  2  Q.  B.  D.  311. 

In  relation  to  the  oflfences  mentioned  in  ss.  376,  377  and  378 
of  the  Code,  the  person  by  whom  such  thing  is  actually  done, 
or  who  connives  at  the  doing  thereof,  is  guilty  of  the  offence,  and 
not  any  other  person.     //;.  s.  379. 

ACCIDKNTS    ON    SHIPS. 

The  Act  respecting  the  safety  of  ships  and  the  prevention  of 
accidents  on  board  thereof  (R.  S.  C.  c.  77),  makes  it  a  misde- 
meanour to  send  an  unseaworthy  ship  to  sea  {lb.  s.  6),  and 
disorderly  persons  attempting  to  board  a  ship,  or  refusing  to 
leave,  or  molesting  passengers,  or  refusing  to  pay  fare,  are  liable 
to  penalties,  (lb.  a.  10) ;  so  penalties  are  imposed  for  sending  or 
attempting  to  send  dangerous  goods  without  notifying  their 
character  (lb.  s.  14),  and  by  section  20,  every  penalty  imposed  by 
the  Act  may  be  recovered  with  costs  before  any  two  justices  of  the 
peace. 

This  Act  was  amended  by  the  54  &  55  V.  c.  38. 

ACCOMPLICE. 

A  justice  has  no  power  to  make  a  promise  of  pardon,  and  it  is 
his  duty  to  commit  an  accomplice  for  trial,  notwithstanding  it  is 
intended  that  he  should  give  evidence  for  the  prosecution. 

Where  the  evidence  would  be  too  weak  to  justify  a  commitment, 
independent  of  the  testimony  of  the  accomplice,  the  proper  course 
seems  to  be  to  take  the  deposition  of  the  accomplice  in  the  usual 
way,  cautioning  him  at  the  same  time  that  he  is  not  bcund  to  say 
anything  which  may  criminate  himself.  In  this  case  the  accomplice 
would  be  bound  over  as  a  witness,  and  the  circumstances  explained 
to  the  judge  before  the  indictment  against  the  prisoner  is  presented 
to  the  grand  jury.     Stone's  Jus.  Man.  48. 
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ACTIONS   AGAINST   PERSONS   ADMINISTERING   THE   CRIMINAL   LAW. 

Every  action  and  prosecution  against  any  person  for  any- 
thing purporting  to  be  done  in  pursuance  of  any  Act  of  the 
Parliament  of  Canada  relating  to  criminal  law,  shall,  unless 
otherwise  provided,  be  laid  and  tried  in  the  district,  county  or 
other  judicial  division,  where  the  act  was  committed,  and  not 
elsewhere,  and  shall  not  be  commenced  except  within  six 
months  next  after  the  act  committed.  R.  S.  C.  c.  185,  s.  1. 
Code,  8.  975. 

Notice  in  writing  of  such  action  and  of  the  cause  thereof,  shall 
be  given  to  the  defendant  one  month  at  least  before  the  commence- 
ment of  the  action.     E.  S.  C.  c.  185,  s.  2.     Code,  s.  976. 

In  any  such  action  the  defendant  may  plead  the  general  issue, 
and  give  the  provisions  of  this  title  and  the  special  matter  in 
evidence  at  any  trial  had  thereupon.  R.  S.  C.  c.  185,  s.  3.  Code, 
s.  977. 

No  plaintiff  shall  recover  in  any  such  nction  if  tender  of  sufficient 
amends  is  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  is  paid  into  court  by  or  on  behalf  of  the  defendant  after 
such  action  brought.    E.  S.  C.  c.  185,  s.  4.     Code,  s.  978. 

If  such  action  is  commenced  after  the  time  hereby  limited  for 
bringing  the  same,  or  is  brought  or  the  venue  laid  in  any  other 
place  than  as  aforesaid,  a  verdict  shall  be  found  or  judgment  shall 
be  given  for  the  defendant;  and  thereupon  or  if  the  plaintiff 
becomes  non-suit,  or  discontinues  any  such  action  after  issue 
joined,  or  if  upon  demurrer  or  otherwise  judgment  is  given  against 
the  plaintiff,  the  defendant  shall,  in  the  discretion  of  the  court, 
recover  his  full  costs  as  between  policitor  and  client,  and  shall 
have  the  like  remedy  for  the  same  as  any  defendant  has  by  law  in 
other  cases ;  and  although  a  verdict  or  judgment  is  given  for  the 
plaintiff  in  any  such  action,  such  plaintiff  shall  not  have  costs 
against  the  defendant,  unless  the  judge,  before  whom  the  trial  is 
had,  certifies  his  approval  of  the  action.  R.  S.  C.  e.  185,  s.  6. 
Code,  s.  979. 

Nothing  herein  shall  prevent  the  effect  of  any  Act  in  force  in 
any  province  of  Canada,  for  the  protection  of  justices  of  the  peace 
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or  other  officers  from  vexatious  actions  for  things  purporting  to  be 
done  in  the  performance  of  their  duty.  li.  S.  C.  c.  185,  s.  6.  Code, 
8.  980. 

In  Ontario,  the  R.  S.  c.  73,  protects  justices  of  the  peace  and 
others  Irom  vexatious  actions. 

Section  1  of  the  Act  provides  that  in  case  an  action  is  brought 
against  any  justice  of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice,  with  respect  to  any  matter 
within  his  jurisdiction,  it  shall  be  expressly  alleged  in  the  state- 
ment of  claim  that  the  act  was  done  maliciously  and  without 
reasonable  and  probable  cause. 

When  the  justice  has  jurisdiction  over  the  subject  matter  of 
complaint  and  over  the  person  of  the  party,  an  action  of  trespass 
will  not  lie  against  the  justice  unless  there  is  maUce  or  want  of 
reasonable  and  probable  cause.  Hallett  v.  Wilmot,  40  Q.  B.  (Out.) 
263;  Birch  v.  Perkins,  2  l^igs.,  327 ;  but  if  the  matter  was  one  in 
which  the  magistrate  liad  no  jurisdiction  at  all,  then  he  is  a 
trespasser.     West  v.  Smallwood,  3  M.  &  W.  418. 

Whenever  there  is  an  arrest,  and  it  can  be  said  there  was  no 
jurisdiction,  trespass  is  the  proper  form  of  action.  See  Hunt  v. 
McArthur,  24  Q.  B.  (Ont.)  254.  Whenever  it  can  be  said  that 
there  was  jurisdiction,  the  remedy  is  an  action  on  the  case  as  for 
a  tort,  and  it  must  be  expressly  alleged  and  proved  that  the  act 
was  done  maliciously  and  without  reasonable  or  probable  cause. 
Caudle  v.  Seymour,  1  Q.  B.  889 ;  Appleton  v.  Lepper,  20  C.  P. 
(Ont.)  138;  Crawford  v.  Beattie,  89  Q.  B.  (Ont.)  13;  Stoness  v. 
Lake,  40  Q.  B.  (On^)  326. 

When  a  magistrate  has  jurisdiction  he  never  can  be  made  liable 
in  an  action  of  trespass  for  an  irregularity  in  procedure,  mistake 
of  law  or  erroneous  conclusion  from  facts.  Mills  v.  Collett,  6  Bing., 
85 ;  Sprung  v.  Anderson,  23  C.  P.  (Ont.)  152  ;  Col.  Bk.  of  A.  v. 
Willan,  L.  E.  5  P.  C.  App.  417.  See  also  Dobbyn  v.  Decow,  25 
C.  P.  (Ont.)  18;  Gardner  v.  Burwell,  Taylor,  189. 

When  a  justice  acts  within  his  jurisdiction  and  without  malice, 
he  is  free  from  damages.  Cartier  v.  Burland,  2  Revue  Critique, 
475. 
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After  a  couviction  by  a  magistrate  is  quashed,  an  action  on  the 
case  will  not  lie  against  him  unless  the  acts  complained,  of  be 
proved  to  have  been  committed  by  him  without  any  reasonable  or 
probable  cause  and  maliciously,  and  the  question  of  malice  must  be 
•left  to  the  jury.     Burney  v.  Gorham,  1  C.  P.  (Ont.)  358. 

One  A.  went  before  the  defendants,  two  justices,  and  swore 
that  from  circumstances  mentioned  ho  was  afraid  that  the  plaintiff 
would  destroy  his  property,  and  he,  therefore,  prayed  that  be 
might  be  bound  over  to  keep  the  peace.  Defendants  thereupon,  on 
plaintiff's  refusal  to  find  sureties,  committed  him  to  gaol.  It  was 
held  that  this  Act  clearly  applied,  and  that,  therefore  only  a  special 
action  on  the  case  could  be  maintained.  Fullerton  v.  Switzer,  IS 
Q.  B.  (Ont.)  675. 

The  justice  is  not  deprived  of  the  protection  of  the  Act  by  some 
irregularity  in  drawing  up  the  couviction,  such  as  signing  the 
conviction,  leaving  blanks  for  the  amount  of  costs.  Bott  v. 
Ackroyd,  28  L.  J.  M.  C.  207  ;  and  when,  supposing  the  facts 
alleged  to 'be  true,  the  magistrate  has  jurisdiction,  his  liability  to 
be  sued  or  his  exemption  from  such  liability  on  the  ground  of  juris- 
diction cannot  be  affected  by  the  truth  or  falsehood  of  those  facts, 
or  by  the  sufficiency  or  insufficiency  of  the  evidence  adduced  for 
the  purpose  of  establishing  them.  Cave  v.  Mountain,  1  M.  &  Gr. 
257. 

The  falsity  of  the  charge  in  an  information  cannot  give  a  cause 
of  action  against  a  magistrate  who  acts  upon  the  assumption  and 
belief  of  its  truth.  Where  an  information  contained  every  material 
averment  necessary  to  give  a  magistrate  jurisdiction  to  make  an 
order  upon  the  plaintiff  to  find  sureties  to  keep  the  peace,  but  con- 
tained also  additional  matter  which  it  was  contended  so  qualified 
and  explained  these  averments  as  to  render  them  nugatory ;  it 
'.vas  held  that  this  was  a  judicial  question  for  the  magistrate  to 
decide,  and  therefore  that  in  issuing  his  warrant  for  the  appear- 
ance of  the  accused,  he  was  not  acting  without  jurisdiction,  even 
although  a  superior  court  might  quash  his  order  to  find  sureties. 
Sprung  V.  Anderson,  23  C.  P.  (Ont.)  152. 

An  action  of  trespass  cannot  be  maintained  against  an  officer, 
who  executes  a  writ  issued  upon  a  judgment,   rendered   by   an 
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inferior  court  in  a  matter  over  which  they  had  jurisdiction. 
Goudie  v.  Langloia,  Stuart,  14'2  ;  Ovens  v.  Taylor,  19  C.  P.  (Out.) 
49.  See  Code.  ss.  16,  17,  and  18.  The  court  would  not  in  such 
case  be  responsible,  and  where  the  officer  executing  the  writ  of  an 
inferior  court  is  sought  to  be  made  liable,  the  want  of  jurisdiction 
in  the  court  from  which  it  issued  must  be  apparent  on  the  face  of 
the  writ  itself,  and  unless  it  be  so,  the  officer  cannot  be  considered 
as  a  trespasser.     (Goudie  v.  Langois,  supra.)     See  Code,  s.  19. 

Section  2  of  the  Act  provides  that  for  any  act  done  by  a  justice 
of  the  peace  in  a  matter  in  which  by  law  he  has  not  jurisdiction, 
or  in  which  he  has  exceeded  his  jurisdiction,  or  for  any  act 
done  under  any  conviction,  or  order  made  or  warrant  issued  by 
such  justice,  in  any  such  matter,  any  person  injured  thereby  may 
maintain  an  action  against  such  justice  in  the  same  form  and  in 
the  same  case  as  he  might  have  done  before  the  passing  of  the 
Act,  without  making  any  allegation  in  his  statement  of  claim  that 
the  act  complained  of  was  done  maliciously  and  without  reasonable 
and  probable  cause. 

This  section  must  be  read  in  connection  with  the  first  section 
of  the  Act,  and  therefore  where,  in  the  course  of  a  matter  transact- 
ed before  a  justice,  there  has  been  an  excess  of  jurisdiction,  the 
second  section  does  not  apply,  unless  the  action  in  which  it  is 
sought  to  be  applied  is  brought  for  an  act  done  in  respect  of  that 
part  of  the  matter,  or  some  part  of  it  which  was  beyond  the  juris- 
diction.    Barton  v.  Bricknell,  13  Q.  B.,  393. 

Where  a  conviction  contained  no  adjudication  as  to  costs,  but 
the  justices  issued  a  warrant  of  distress  reciting  the  conviction  as 
adjudicating  costs,  and  the  party's  goods  were  seized  as  well  for  the 
costs  as  the  penalty,  this  was  holden  to  be  an  excess  of  jurisdiction, 
within  the  meaning  of  the  above  section,  and  that  trespass  lay  for 
it.  Leary  v.  Patrick,  19  L.  J.  M.  C.  211.  The  meaning  of  the 
words  "exceeded  his  jurisdiction,"  in  the  above  section,  means 
assuming  to  do  something  which  the  statute,  under  which  the 
justice  is  proceeding,  could  by  no  possibility  justify.  Batt  v. 
Parkinson,  20  L.  J.  M.  C.  208.  And  they  apply  only  to  cases 
where  the  act,  in  respect  of  which  the  action  is  brought  against  the 
justices  is  itself  an  excess  of  jurisdiction.     Barton  v.  Bricknell, 
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13  Q.  B.  393;  Somerville  v.  Mirehouso,  1  B.  &  S.  652.  So  if  an 
order  be  good  in  part  and  bad  in  part,  a  justice  may  issue  a 
warrant  of  distress  to  enforce  so  mucb  of  it  as  is  good,  witboufc 
subjecting  himself  to  an  action.     R.  v.  Green,  20  L.  J.  M.  C.  168. 

When  magistrates  commit  a  person  upon  a  general  charge  of 
an  indictable  offence  given  upon  oath,  they  will  not  be  liable  to  an 
action  of  tresposs,  although  the  facts  sworn  to,  in  order  to  substan- 
tiate that  charge,  may  not,  in  point  of  law,  support  it.  Gardner  v. 
Burwell,  Taylor,  189. 

If  a  magistrate  cause  a  party  to  be  wrongfully  imprisoned 
without  any  reasonable  cause  until  he  gives  his  note  to  obtain  a 
discharge,  the  magistrate  is  liable  in  trespass.  Brennan  v.  Hatelie, 
6  0.  S.  808. 

A  magistrate  sued  in  trespass  for  an  alleged  illegal  proceeding 
under  the  4  &  5  V.  c.  26,  may  give  in  evidence  a  tender  of  amends, 
under  the  plea  of  the  general  issue.  Moore  v.  Holditch,  7  Q.  B. 
(Onfc.)  207. 

A  justice  of  the  peace  who  issues  a  warrant  without  jurisdiction, 
as  on  an  insutiicieat  information,  is  liable  to  an  action  of  trespass 
for  assault  and  false  imprisonment,  and  the  question  of  reasonable 
and  probable  cause  cannot  arise  in  such  a  case  as  this  but  only  in 
a  case  where  the  justice  has  jurisdiction.  Whittier  v.  Diblee, 
2  Pugsley,  243. 

In  an  action  for  malicious  prosecution,  it  appeared  that  the 
defendant  was  a  justice  of  the  peace,  and  as  such  acquired  his 
knowledge  of  the  circumstances  on  which  he  preferred  the  charge 
aj^ainst  the  defendant.  The  court,  however,  held  that  this  was 
clearly  no  ground  for  requiring  that  express  malice  should  be 
proved  against  him.     Orr  v.  Spooner,  19  Q.  B.  (Ont.)  601. 

Defendant,  a  justice,  issued  a  warrant  against  the  plaintiff 
upon  a  complaint  for  detaining  the  clothes  of  one  K.  The  plaintiff 
on  being  told  by  the  constable  that  he  had  the  warrant,  went  alone 
to  defendant,  heard  the  evidence,  was  allowed  to  go  away  without 
giving  bail,  and  returned  the  next  day  when  he  was  discharged. 
It  was  held  that  no  imprisonment  was  proved,  and  that  defendant, 
having  jurisdiction  over  the  subject  matter  of  the  complaint,  was 
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not  liable  in  trespass,  even  if  the  information  were  insufficient  in 
point  of  form.     Thorpe  v.  Oliver,  20  Q.  B.  (Ont.)  264. 

A  magistrate  has  no  jurisdiction  to  administer  an  oath  and 
talie  examinations  within  the  limits  of  a  foreign  country,  and  n 
commitment  founded  on  such  proceedings  is  void  and  affords  no 
justification  in  an  action  of  trespass  agninst  the  magistrut(. 
Nary  v.  Owen,  Berton,  N.  B.  Rei)s.  877. 

It  was  laid  down  in  a  suit  Ix^fore  a  justice  for  wages,  in  the 
Vice-Admiralty  Court  of  Quebec,  that  although  justices  of  the  pence 
exercising  summary  jurisdiction  are  the  sole  judges  of  the  weight 
of  the  evidence  given  before  thotn,  and  no  other  court  will  examine 
wh<.'ther  they  have  formed  the  right  conclusion  from  it,  yet  other 
courts  may  and  ought  to  examine  whether  the  premises  stated  by 
the  justices  are  such  as  will  warrant  the  conclusion  in  point  of  law. 
The  Srot'ui,  1  Stuart,  V.  A.  Reps.  160. 

Justices  cannot  give  themselves  jurisdiction  by  finding  that  as 
a  fact  which  is  not  a  fact,  and  their  warrant  in  such  case  will  be  no 
protection  to  the  officer  who  acts  under  it.  The  Haidee,  2  Stuart. 
V.  A.  Reps.  25 ;  10  L.  C.  R.  101. 

An  action  for  false  imprisonment  was  brought  against  the 
informant,  the  bailiii'  making  the  arrest,  and  the  two  committing 
justices,  and  judgment  was  rendered  against  the  four,  jointly,  but 
it  was  held  that  the  two  committing  magistrates  were  alone  liable 
in  damages,  and  the  judgment  against  the  other  two  was  set  aside. 
BisBonette  v.  Bornais,  2  L.  C.  L.  J.  18. 

Omitting  to  state  the  conviction  of  a  defendant,  in  his  warrant 
of  commitment,  will  not  subject  a  justice  of  the  peace  to  an  action 
for  false  imprisonment,  provided  the  actual  conviction  is  proved 
upon  his  defence.     Whelan  v.  Stevens,  Taylor,  245. 

The  4th  section  prevents  an  action  being  brought  for  anything 
done  under  a  conviction,  so  long  as  the  conviction  remair 
quashed  and  in  force.     Arscott  v.  Lilley,  11  0.  R.  285. 

It  makes  no  matter  whether  the  magistrate  acted  withui  or 
without  his  jurisdiction,  while  the  conviction  stands,  an  action  of 
trespass  will  not  lie  against  the  magistrate,  for  that  statute  limits 
the  form  of  action  to  case  so  long  as  the  magistrate  had  jurisdiction 
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over  tho  matter  adjiulicatecl  upon.  Haacke  v.  A<lamson,  1-4  C.  P. 
(Ont.)  201.     Sprung  v.  Anderson,  23  C.  P.  (Ont.)  152. 

On  tlie  return  to  a  writ  of  huhrm  corpm,  the  judge  has  nothing 
before  him  but  the  commitment  and  a  discharge  granted  on  a 
hahcas  corpus  is  not  etpiivalent  to  quashing  the  conviction  on 
which  the  commitment  was  drawn  up.  Hunter  v.  Gilkison,  7 
0.  R.  735. 

Where  an  appeal  was  brouglit  from  a  conviction  imposing  im- 
prisonment with  hard  labour,  which  the  magistrate  had  no  power 
to  award,  and  tho  sessions  amended  the  record  by  striking  out 
"hard  labour,"  the  court  held  that  such  amendment  was  not  a 
quashing  of  the  conviction,  and  therefore  trespass  would  not  lie 
against  the  justice.     McLellan  v.  McKinnon,  1  0.  R.  219. 

It  makes  no  difference  that  there  is  no  appeal  from  such  con- 
viction.    Basebe  v.  Matthews,  36  L.  J.  C.  P.  296. 

A  conviction  not  set  aside  protects  a  magistrate  against  au 
action  of  trespass.     Gates  v.  Devonish,  6  Q.  B.  (Out.)  260. 

A  conviction  bad  on  the  face  of  it,  though  not  quashed,  is  no 
defence  to  an  action  of  trespass.     Briggs  v.  Spilsburg,  Taylor,  245. 

Where  a  conviction  exists  do  facto,  though  it  is  unsustainable, 
it  is  necessary  that  the  same  be  quashed  before  an  action  of  tres- 
pass or  trover  is  brought  against  the  magistrate  for  the  property 
disposed  of  by  the  conviction  :  Jones  v.  Holden,  13  C.  L.  J.  N.  S. 
19;  Graham  v.  McArthur,  25  Q.  B.  (Ont.)  478. 

But  an  order  or  conviction  not  under  seal  need  not  be  quashed 
before  action,  McDonald  v.  Stuckey,  31  {}.  B.  (Ont.)  577  ;  following 
Haacke  v.  Adamson,  14  C.  P.  (Ont.)  201 ;  see  further  Huard  v. 
Dunn,  1  Revue  Critique,  247. 

A  conviction  made  by  one  magistrate,  in  a  matter  in  which 
jurisdiction  was  given  to  two  only,  must  be  quashed  though  wholly 
void.     Graham  v.  McArthur,  25  Q.  B.  (Out.)  478. 

Under  the  R.  ^.  0.  c.  35,  s.  7,  the  adjudication  of  forfeiture 
of  liquor  and  the  written  order  for  its  destruction  are  two  different 
things.  The  former  is  the  judicial  adjudication  upon  the  complaint, 
and  like  a  'conviction,  must  be  under  the  hands  and  seals  of  the 
justices  b^  whom  it  is  made.     The  adjudication  of  forfeiture  must 
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exist  and  be  proved  before  any  valid  order  for  destruction  can  be 
given.  The  latter  need  not  be  quashed  before  action,  as  it  does 
not  come  within  the  terms  of  the  R.  S.  0.  c.  73,  s.  4.  It  stands  on  the 
same  ground  as  a  warrant  of  distress  or  commituient,  wliieh  need 
not  be  quashed  if  the  conviction  is  invalid  or  is  duly  qu!i?hed  before 
action.  Bond  v.  Conmee,  16  A.  R.  398;  15  O/R.  716.  Affirmed 
on  appeal  to  Supreme  Court.     Cassels  Dig.  (181)3),  p.  511. 

But  this  section  only  protects  the  magistrate  in  av'.ts  which  are 
justified  by  the  conviction.  If  the  conviction  does  not  justify 
what  has  been  done  under  it,  neither  the  conviction  nor  the 
section  in  question  will  avail  the  magistrate.  Arscott  v.  Lilley, 
14  A.  P.  283. 

It  is  only  necessary  to  quash  a  conviction  when  its  production 
would  justify  tiie  act  done.  Therefore  it  is  not  necessary  to  quash 
the  convictioi.  i)efore  bringing  an  action  against  the  raagistratts  who 
backs  a  warrant  of  commitment  in  a  county  other  than  that  in 
which  the  conviction  took  place,  for  this  cannot  be  "  anything  done 
under  the  conviction."     Jones  v.  Grace,  17  0.  R.  681. 

The  6th  section  of  the  Act  provides  for  an  applicatii.  n  to  the 
court  for  an  order  nisi,  requiring  a  justice  to  do  any  act  relatini::,'  to 
the  duties  of  his  office. 

Under  this  section,  if  a  justice  refuse  to  do  any  act,  either  of 
the  Superior  Courts  of  common  law  may  order  him  to  do  it. 
Although  the  court  will  thus  interfere  in  cases  where  thev  think 
that  thfj  justice  ought  to  do  the  act,  yet  if  they  think  that  th, 
justice  has  acted  rightly  in  refusing  to  do  it,  they  will  not  compel 
him  to  do  it,  R.  v.  Hartley,  31  L  J.  ^^  C.  232;  R.  v.  Deverell, 
3  E.  &  13.  372  ;  and  the  court  will  nOo  grant  a  rule  merely  to  set 
the  justices  in  motion.  R.  v.  Kesteren,  13  L.  J.  M.  C.  78.  The 
main  object  of  the  section  is  to  protect  the  justice  and  not  the 
parties  from  an  action.  R.  v.  Cotton,  15  A.  &  E.  574;  and  it  is 
not  to  settle  points  of  jurisdiction  generally,  excei)t  where  the 
ministerial  act  depends  on  it.  R.  v.  Collins,  21  L.  J.  M.  C.  73;  R. 
V.  J:)ayman,  7  E.  &  B.  328  ;  R.  v.  Brown,  13  Q.  B.  654. 

As  such  a  rule  is  a  substitute  for  a  uiaudamus,  the  court  will 
not  grant  it  if  the  proper  remedy  was  by  appeal  to  the  quarter 
sessions.     R.  v.  Oxfordshire,  18  L.  J.  M.  C.  222. 
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Where  a  magistrate  has  bona  fide  exercised  his  discretion  in 
refusing  to  do  an}'  act  relating  to  the  duties  of  his  olHce,  such  as 
to  grant  a  summons  for  an  indictable  offence,  the  court  has  no 
jurisdiction  to  compel  the  magistrate  to  review  his  decision  or  to 
order  him  to  exercise  his  discretion  in  any  particular  way.  The 
statute  only  extends  to  cases  where  the  magistrate  does  not  con- 
sider the  propriety  of  doing  or  not  doing  the  act  in  question. 
Kx  parte  Lewis,  10  Cox,  4iJi. 

Where  the  magistrate  has  heard  and  adjudicated,  the  section 
docs  not  apply.     K.  v.  Dayman,  7  E.  &  B.  328. 

So  there  must  be  a  refusal  to  adjudicate  before  the  act  can  be 
invoked.  R.  v.  Payntor,  26  L.  J.  M.  C.  102  ;  and  this  sec*'  mi  does 
not  ai'ply  at  all  where  justices  have  acted,  though  perha>'S  erro- 
neously, lie  Clee,  21  L.  J.  .M.  C.  112 ;  K.  v.  Blanshard,  18  L.  J. 
M.  C.  110.  Under  the  section,  the  unsuccessful  party  pays  the 
costs.  R.  V.  Ingham,  17  Q.  B.  (S81.  But  the  rule  should  ask  for 
the  costs.  Leamington  v.  Moultrie,  7  D.  &.  L.  311.  See  also  Re 
Dehuiey  v.  :MaeNab,  21  C.  P.  (Out.)  5055. 

Section  12,  of  the  Act  provides  that  in  case  any  action  is 
lirougiit,  where  by  this  Act  it  is  enacted  that  no  such  action  shall 
be  brought  under  the  particular  circumstances,  a  judge  of  the 
court  in  which  the  action  is  pending  shall,  upon  application  of 
tliG  defendant,  and  upon  an  affidavit  of  facts,  set  aside  the  pro- 
ceedings in  sucl;  action,  with  or  without  costs,  as  to  hiin  seems 
meet. 

In  an  action  against  a  justice  of  the  peace  for  false  imprison- 
ment and  for  acting  in  his  oflice  malicious!}'  and  without  reasonable 
cause,  an  application  was  made  before  statement  of  claim  to  set 
aside  the  proceedings  under  this  12th  section  on  the  ground  that 
the  conviction  of  the  plaintift'  made  by  the  defendant  had  not  been 
quashed.  It  appeared,  however,  that  the  plaintiff  was  arrested  and 
inr;)visoned  under  a  warrant  issued  by  the  defendant  which  had 
no  conviction  to  support  it,  and  the  court  held  that  the  case  was. 
not  within  this  section.     Webb  v.  Spears,  13  C.  L.  T.  141. 

A  gold  watch  having  been  taken  upon  a  search-warrant  from-  ti 
person  who  absconded,  the  plaintiff  claimed  title  to  it,  and  brought 
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replevin  therefor  against  a  city  police  magistrate  wlio  applierl  to 
stay  proceedings  under  this  section.  It  was  held  that  replevin  was 
not  within  the  Act,  and  the  application  was  dismissed.  Mason  v. 
Gurnet,  2  P.  R.  (Ont.)  389. 

Section  13,  provides  that  no  action  shall  he  hrought  against 
any  justice  of  the  peace  for  anything  done  by  him  in  the  execution 
of  his  office,  unless  the  same  is  commenced  within  six  months  next 
after  the  act  complained  of  was  committed. 

The  day  on  which  the  act  was  done  is  not  to  be  included  in 
these  six  months,  and  therefore  where  a  person  committed  by  a 
justice  was  discharged  out  of  custody  on  the  14th  December,  and 
he  commenced  his  action  on  the  14th  of  June,  it  was  holden  that 
the  action  was  commenced  in  time.  Hardy  v.  Ryle,  9  B.  &  C. 
603. 

Where  the  cause  of  action  is  a  continued  one  by  imprisonment, 
the  action  may  be  brought  within  six  calendar  months  after  the  last 
day  of  imprisonment.  Ih.  Massey  v.  Johnson,  12  East,  67,  provided 
that  it  be  within  six  months  after  the  service  of  notice  of  action. 
Watson  V.  Fournier,  14  East.  491. 

There  may  be  a  series  of  acts  connected  together,  and  yet  each 
giving  rise  to  a*  cause  of  action.     Collins  v.  Hose,  5  M.  &  W.  194. 

The  word  "  month"  in  this  section  means  a  calendar  month. 
■R.  S.  0.  c.  1,  8.  8.  s-s.  15. 

The  14th  section  of  the  Act,  prevents  the  bringing  of  an  action 
against  a  justice,  until  one  month  at  least  after  a  notice  in  writing 
ot  the  intended  action  has  been  served  upon  him. 

It  would  appear  that  the  words,  "  one  month  at  least,"  mean  a 
clear  month's  notice,  exclusive  of  the  first  and  last  days,  or  the 
day  of  giving  notice  and  suing  out  the  writ.  Dempsey  v.  Doug- 
herty, 7  Q.  B.  (Ont.)  313;  Young  v.  Higgon,  9  L.  J.  k.  C.  29; 
B.  v.  Shropshire,  8  A.  &  E.  173. 

Where  the  notice  was  served  on  the  28th  of  March,  and  the 
writ  sued  out  on  the  29th  of  April,  this  was  held  sufficient  as  being 
at  least  one  month's  notice.  Mcintosh  v.  Vanateenburgh,  8  Q.  B. 
(Ont.)  248. 

A  notice  of  action  for  false  imprisonment  was  served  on  defen- 
dant, a  justice  of  the  peace,  on  Uie  19th  of  March,  and  a  writ 
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issued  on  17th  April.  The  plaintiff  took  out  a  rule  t:^  discontinue 
that  suit  and  got  an  appointment  to  tax  the  coats  on  the  9th  July. 
On  the  7th  of  Juh'  a  second  notice  of  action  was  served  on  defen- 
dant, and  a  writ  issued  on  Monday,  the  9th  of  August.  It  was 
held  that  if  the  second  notice  was  had,  the  plaintiff  could  avail 
himself  of  the  first  notice,  notwithstanding  the  discontinuance  of 
the  suit  corame"  d  thereon,  the  object  of  the  notice  being  to 
enable  the  part\  tender  amends,  and  the  discontinuance  of  the 
first  writ  or  giving  the  second  notice  in  no  way  prevented  this.  It 
was  also  held  that  though  the  last  day  of  the  month's  notice 
expired  on  Sunday,  the  defendant  had  not  the  whole  of  the  follow- 
ing day  to  tender  amends,  and,  therefore,  the  action  was  not  com- 
menced too  soon.     Hatch  v.  Taylor,  1  Pugs.  39. 

Where  a  justice  acts  either  wholly  without  jurisdiction,  or  en- 
tirely in  excess  of  his  jurisdiction,  the  notice  of  action  need  not 
contain  an  allegation  of  malice.     Ih. 

The  effect  of  this  section  is  to  protect  persons  acting  illegally, 
but  in  the  supposed  pursuance  and  with  a  bona  jide  intention  of 
discharging  a  public  duty.  If  the  officer  in  the  supposed  discharge 
of  duty  had  done  nothing  illegal  he  would  not  need  the  protection 
of  any  statute.  See  Selmes  v.  Judge,  L.  R.  6  Q.  13.  724  ;  Mc- 
Dougall  V.  Peterson,  40  Q.  B.  (Ont.)  98.  When  what  is  complained 
of  is  the  negligent  omission  to  do  what  the  defendant  was  called 
upon  to  do  in  the  discharge  of  the  duty  of  his  otHce,  then  no  notice 
of  action  would  be  required  ;  but  where  the  party  neglects  to  do  an 
act,  and  in  that  way  carrying  out  the  law  according  to  his 
erroneous  idea  of  his  duty,  the  ;  he  is  entitled  to  notice  of  action. 
McDougall  V.  Peterson,  supnt,  101  ;  Moran  v.  Palmer,  13  C.  P. 
(Ont.)  528;  Harrison  v.  Brega,  20  Q.  B.  (Out.)  324;  Harrold  v. 
Corporation  Simcoe,  16  C.  P.  (Ont.)  48. 

A  justice  of  the  peace  is  entitled  to  notice  of  action  whenever  the 
act  wbich  is  complained  of  is  done  by  him  in  the  honest  belief  that 
be  was  acting  in  the  execution  of  his  duty  as  a  magistrate  in  the 
premises.  Sprung  v.  Anderson,  23  C.  P.  (Ont.)  159  ;  Friel  v.  Fer- 
guson, 16  C.  P.  (Ont.)  584.  See  further,  Pacaud  v.  Quesnel,  10 
L.  C.  J.  207  ;  Bettersworth  v.  Hough,  10  L.  C.  J.  184  ;  Murphy  v. 
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Ellis,  2  Ilannay,  3  A5  ;  Condell  v.  Price,  1  Hannay,  333  ;  Pickett  v. 
Perkins,  1  Hannay,  131. 

In  an  action  for  wrongful  arrest,  tbough  the  conviction  made 
by  defendant  is  void,  he  is  entitled  to  notice  of  action  if  he  was 
acting  in  his  official  capacity  as  a  magistrate  and  had  jurisdiction 
over  the  plaintiff  and  the  suhject  matter.  Haacke  v.  Adarason,  14 
C.  P.  (Ont.)  201. 

If  it  be  doubtful  whether  the  defendant  was  acting  in  the  execu- 
tion of  his  duty,  it  should  be  left  to  the  jury  to  say  whether  they 
believed  he  was  acting  as  a  magistrate  or  not,  and  if  they  find  in 
his  favour  on  that  point,  notice  must  be  proved.  Carswell  v. 
Huffman,  1  Q.  B.  (Ont.)  381. 

In  Ontario,  proceedings  under  the  Master  and  Servant's  Act 
(R.  S.  0.  c.  139),  must  be  taken  within  one  month  after  the  engage- 
ment has  ceased.  A  magistrate  having  entertained  a  case  under 
the  Act,  notwithstanding  more  than  a  month  had  elapsed  since  tlic; 
termination  of  the  engagement,  and  although  he  was  told  that  lie 
had  no  jurisdiction  and  was  shown  a  professional  opinion  to  that 
effect  and  referred  to  the  statute,  the  court  held  in  an  acticm 
against  the  magistrate  that  the  jury  were  warranted  in  finding  tluit 
he  did  not  bond  Jide  believe  that  ho  was  acting  in  the  execution  ot 
his  duty  in  a  matter  within  his  jurisdiction,  and  that  he  was,  there- 
foie,  not  entitled  to  notice  of  action.  Cummins  v.  Moore,  37  Q.  B. 
(Ont.)  luO. 

Defendant,  a  justice  of  the  peace,  commenced  a  trial,  but  being 
required  as  a  witness  in  the  cause,  another  justice  took  up  the 
trial  during  the  examination,  after  which  the  defendant  resumed 
it,  and  during  the  hitter  stage  of  the  trial  committed  an  assault  on 
the  plaintitT.  It  was  held  that,  though  the  defendant,  when  he 
committed  the  assault,  was  acting  without  jurisdiction,  having  no 
right  to  resume  the  trial  under  the  R.  S.  N.  B.  c.  137,  s.  28,  still, 
if  he  had  reasonable  grounds  to  believe  that  he  had  jurisdiction  to 
do  so,  he  was  entitled  to  notice  of  action,  and  that  tnis  question 
should  have  been  left  to  the  jury.  Sumner  v.  McMonagle, 
Stephen's  Dig.,  N.  B.  10. 

Where  the  plaintiff's  evidence  shows  that  the  defendant  sued  in 
trespass  was  acting  bona  fide,  as  a  justice  of  the  peace,  and  the 
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jury  80  find,  the  plaintiff  must  prove  notice  of  action,  and  thia 
though  defendant  has  pleaded  only  the  general  issue  without 
adding  "hy  Statute  "  in  the  margin.  Marsh  v.  Boulton,  4  Q.  B. 
(Ont.)  354. 

A  magistrate  Ih  entitled  to  notice  though  he  has  acted  without 
jurisdiction.  "Where  it  was  clear  that  defendant  had  acted  as  a 
justice  ard  there  was  no  evidence  of  malice,  except  the  want  of 
jurisdiction,  it  was  held  not  necessary  to  entitle  him  to  notice  to  leave 
it  to  the  jury  to  say  whether  he  had  acted  in  good  faith.  Bross  v. 
Huber,  18  Q.  B.  (Ont.)  282. 

Where  a  magistrate  acts  in  direct  contravention  of  the  statute 
in  issuing  a  warrant,  without  the  proper  information  under  the 
statute,  or  without  even  a  verbal  charge  having  been  laid  against 
the  plaintiff,  and  there  is  no  evidence  of  bona  fides  on  his  part,  he 
is  not  entitled  to  notice  of  action.  Friel  v.  Ferguson,  15  C.  P. 
(Ont.)  584. 

The  justice  must  honestly  believe  that  he  was  acting  in  the 
execution  of  his  duty  as  a  magistrate  with  respect  to  some  matter 
within  his  jurisdiction,  or  he  must  honestly  believe  he  was  acting 
in  the  execution  of  his  office.  He  must  believe  in  the  existence  of 
those  facts,  which,  if  they  had  existed,  would  have  afforded  him  a 
justification  under  the  statute,  and  honestly  intended  to  put  the 
law  in  force.     lb. 

In  the  above  case  the  court  expressed  an  opinion  that  the  fact 
of  a  magistrate  issuing  a  warrant  without  the  limits  of  the  county 
for  which  he  acts,  does  not  necessarily  disentitle  him  to  notice  of 
action. 

Where  a  magistrate  acts  clearly  in  excess  of,  or  without  juris- 
diction, he  is  nevertheless  entitled  to  notice,  unless  the  bond,  fides 
of  his  conduct  be  disproved ;  but  the  plaintiff  may  require  that 
question  to  be  left  to  the  jury,  and  if  they  find  that  he  did  not 
lionestly  believe  he  was  acting  as  a  magistrate,  he  has  no  claim  to 
notice.  Neill  v.  McMillan,  25  Q.  B.  (Ont.)  485;  followed  in 
Allan  v.  McQuarrie,  44  Q.B.  (Ont.)  (32. 

A  magistrate  sued  for  issuing  an  illegal  warrant  of  commit- 
ment, is  entitled  to  notice  of  action  if  he  honestly  believed  that  he 
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was  acting  in  the  execution  of  his  duty  as  such,  even  though  he 
had  no  jurisdiction  to  issue  the  warrant.  Sinden  v.  Brown,  17 
A.  E.  173. 

A  lishery  overseer  under  "  The  Fisheries  Act,"  R.  S.  C.  c.  95, 
54  and  55  V.  c.  43,  s.  1,  improperly  seized  a  quantity  of  fish  as 
being  illegally  caught  with  seines,  when  they  were  taken  by  hooks 
and  lines.  And  it  was  held  in  an  action  against  the  otlicer,  tbat 
as  he  was  acting  as  an  overseer  in  seizing  the  fish,  and  not  as  a 
justice  of  the  peace  ex  ojjicio,  under  the  Act  he  was  not  entitled  to 
notice  of  action.     O'Brien  and  Miller,  29  S.  C.  N.  B.  114. 

A  notice  of  action  against  a  magistrate  for  false  imprisonment, 
alleged  both  that  the  defendant  did  the  acts  complained  of 
maliciously,  and  without  any  reasonable  and  probable  cause,  and 
also  that  he  acted  without  jurisdiction,  it  was  held  that  proof  of 
either  one  or  the  other  ground  would  be  sufficient,  provided  there 
was  a  count  in  the  declaration  to  which  such  proof  would  be 
applicable.     Robinson  v.  Tapley,  4  Pugs.  &  Bur.  361. 

The  following  notice  of  action  : — "  And  also  for  that  you  on  " 
etc.,  "  at "  etc.,  did  cause  the  horse  upon  which  the  said  J.  U.  was 
then  riding,  to  be  seized,  taken,  and  led  away,  and  the  said  J.  U. 
to  be  obliged  to  dismount  and  give  up  the  said  horse,  and  converted 
and  disposed  of  the  said  horse  to  your  own  use,  and  also,  for  that 
you  caused  the  saddle  and  bridle  and  halter  then  on  the  said  horse 
to  be  seized,  taken,  and  carried  away,  and  to  be  converted  and 
disposed  of  to  your  own  use,  and  other  wrongs  to  the  said  J.  U. 
then  and  there  did  "  etc.,  was  held  sufficient  to  enable  the  plaintiff 
to  recover  the  value  of  the  horse  as  being  his  property.  Upper  v. 
McFarland,  5  Q.  B.  (Ont.)  101. 

So  the  following  notice  was  held  sufficient :  "  For  that  you  (the 
defendant),  on"  etc.,  "at"  etc.,  seized  and  took  away  divers  goods 
and  chattels  of  the  plaintiff,"  stating  the  value,  "and  converted 
and  disposed  thereof  to  your  own  use,  and  other  wrongs  to  the 
said  (the  plaintiff),  did  to  his  great  damage  of  .£50,  and  against  the 
peace  of  our  Lady  the  Queen."  Gillespie  v.  Wright,  14  Q.  B. 
(Ont.)  52.  See  as  to  form  of  action,  Connolly  v.  Adams,  11  Q.  B. 
(Ont.)  327. 


VEXATIOrs   ACTIONS. 


327 


^  k 


A  notice  of  a'^tion  was  given  to  a  justice  of  the  peace  in  the 
following  words  : — "  To  John  G.  Bowes,  of  the  city  of  Toronto, 
Esciuire,  I,  Annie  Armstrong,  of  the  city  of  Toronto,  in  the  Province 
of  Canada,  spinster,  residing  with  my  father,  James  Armstrong,  at 
No.  148  Duchess  Street,  in  the  said  city  of  Toronto,  etc,"  and  was 
signed  by  the  plaintiff,  and  endorsed  "  C.  P.  Armstrong  v.  Bowes. 
Notice  of  Annie  Armstrong  to  John  G.  Bowes.  The  within  named 
Annie  Armstrong  resides  at  No.  148  Duchess  Street,  in  the  city  of 
Toronto,  Cameron  &  McMichael  for  the  plaintiff."  It  was  held 
that  this  notice  did  not  conform  to  the  provisions  of  the  statute, 
not  having  the  place  of  abode  or  business  of  the  attorney  endorsed, 
nor  the  court  in  which  the  action  was  to  be  brought,  stated. 
Armstrong  v.  Bowes,  12  C.  P.  (Ont.)  539.  The  place  of  abode  or 
business  of  the  attorney  or  agent  is  necessary  if  the  notice  is 
served  by  the  attorney  or  agent,  or  the  clerk  of  the  attorney  for 
him.  A  person  who  serves  it  as  agent  for  the  plaintiff,  must 
endorse  his  name  and  place  of  abode,  or  business,  and  the  notice 
must  also  be  endorsed  with  the  name  and  place  of  abode  of  the 
plaintiff.     Moran  v.  Palmer,  13  C.  P.  (Ont.)  528. 

The  endorsement  on  a  notice  of  action  was  that  it  was  "  given 
by  Y.  M.  of  Queen  street,  in  the  city  of  Brantford,  in  the  county  of 
Brant,  solicitor,  for  the  within  named  James  Jones."  Within  was 
written  as  follows  : — "  I  do  hereby,  as  solicitor  for  and  on  behalf 
of  James  Jones,  of  tiie  village  of  Jarvis,  in  the  county  of  Haldi- 
mand,  farmer,  etc."  This  was  held  to  contain  a  sufficient  state- 
ment of  the  plaintiff's  place  of  abode,  and  in  view  of  the  provisions 
of  the  R.  S.  C.  c.  1,  s.  7  (44),  that  where  forms  are  prescribed, 
slight  deviations  therefrom,  not  affecting  the  substance  or  calculated 
to  mislead,  shall  not  vitiate  them,  the  court  refused  to  follow 
Moran  v.  Palmer,  13  C.  P.  (Ont.)  528;  Jones  v.  Grace,  17  0.  R.  681. 

The  notice  must  declare  the  place  of  residence  of  the  attorney. 
The  subscription,  therefore,  of  the  attorney  at  the  bottom  of  the 
notice,  "A.  B.,  attorney  for  the  said  C.  D.,  Simcoe,  Talbot  district," 
was  held  insufficient.  Bates  v.  Walsh,  6  Q.  B.  (Out.)  498 ;  see  also 
Gillespie  v.  Wright,  14  Q.  B.  (Ont.)  52. 
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Where  the  name  and  place  of  residence  of  the  plaintiff's 
attorney  were  not  endorsed  on  the  notice  but  added  inside  at  the 
foot  of  it,  this  was  held  sufficient.  Bross  v.  Huber,  15  Q.  B. 
(Ont.)  625. 

The  name  and  place  of  abode  of  the  plaintiff's  attorney  need 
not  be  endorsed  on  the  back  of  the  notice ;  it  is  sufficient  if  it 
appears  on  any  part  of  it.  McGilvery  v.  Gault,  1  Pugs.  &  Bur.  611 ; 
Baxter  V.  Hallett,  Stephen's  Dig.,  N.  B.  11.  As  on  the  face  of  it, 
De  Gondouin  v.  Lewis,  10  A.  &  E.  117,  if  he  describes  his  resi- 
dence as  of  Birmingham  generally,  it  will  be  sufficient,  Osborn  v. 
Gough,  3  B.  &  P.  551  ;  but  merely  "  given  under  my  hand  at 
Durham,"  was  holden  insufficient,  for  it  was  not  descriptive  at  all 
of  the  attorney's  place  of  abode.     Taylor  v.  Fenwick,  7  T.  R.  035. 

A  notice  describing  plaintiff's  place  of  abode,  as  "of  the  town- 
ship of  Garafraxa,  in  the  county  of  Wellington,  labourer,"  without 
giving  the  lot  and  concession  was  held  sufficient.  Neill  v.  IMc- 
Millan,  25  Q.  B.  (Ont.)  485. 

A  notice  of  action  describing  the  plaintiff's  residence  as  of  the 
township  of  B.,  in  the  county  of  P.,  is  sufficient.  McDonald  v. 
Stuckey,  81  Q.  B.  (Ont.)  577;' see  also  Neil  v.  McMillan,  25  Q.  B. 
<Ont.)  485. 

This  notice  may  be  served  before  the  conviction,  order  or  war- 
rant complained  of  has  been  quashed,  under  the  fourth  section  of 
the  Act.     Haylock  v.  Sparke,  22  L.  J.  M.  C.  (57. 

A  notice  of  action  stated  that  one  month  after  the  service  of 
the  notice  an  action  would  be  brought  for  malicious  arrest,  etc., 
and  for  the  malicious  destruction  of  goods,  and  for  damages  for  loss 
of  time  and  injury  to  business,  and  for  the  recovery  of  costs  and 
expenses,  "  the  same  having  been  committed  by  you  against  me  in 
the  month  of  May  last  at  said  village  of  Michipicoten  River  and  at 
the  Town  of  Port  Arthur."  The  notice  was  served  on  the 
defendant  B.  personally,  and  was  served  on  the  agent  of  the 
defendant  C.  at  the  head  office  of  defendant  C.  at  Michipicoten 
River,  and  a  copy  was  also  left  for  defendant  C.  at  his  place  of 
residence  at  Port  Arthur,  and  another  copy  was  served  on  his 
solicitors.     The  defendant  C.  admitted  that  he  had  seen  a  copy  of 
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the  notice,  but  it  was  not  shown  at  what  time  or  place  he  had  seen 
it.  The  notice  and  service  were  held  sufficient.  Bond  v.  Conmee, 
16  A.  R.  398.  15  0.  R.  716.  Affirmed  on  appeal  to  the  Supreme 
Com-t.     Cassels  Dig.  (1893),  p.  511. 

The  notice  must  state  the  cause  of  action  explicitly,  and  in  a 
case  where  the  justice  issued  a  void  warrant,  directing  the  con- 
stable to  take  the  plaintiff's  goods,  and  in  default  of  goods,  to  take 
his  body,  under  which  the  constable  arrested  the  plaintiff,  although 
there  were  goods  on  which  he  might  have  levied,  a  notice  alleging 
a  joint  tre8})as3  against  the  justice  and  constable,  was  held  defec- 
tive in  that  it  did  not  clearly  set  forth  the  grounds  of  the  justice's 
liability.  McGilvery  v.  Gault,  1  Pugs.  &  Bur.  041.  But  if,  in  case 
of  arrest,  as  aforesaid,  the  party  arrested  applied  to  a  judge  for  a 
discharge,  and  the  magistrate  appeared  before  the  judge  and 
opposed  the  application,  he  would  thereby  adopt  the  act  of  the 
constable  in  arresting  the  plaintiff,  and  the  arrest  and  imprison- 
ment would  be  in  law  the  joint  act  of  the  justice  and  constable 
and  a  notice  so  alleging  it,  would  be  sufficient.  McGilvery  v. 
Oault,  3Pugs.  &  Bur.217. 

A  notice  of  action  cliarging  a  justice  with  an  arrest  and 
imprisonment,  must  state  the  time  at  which  the  grievance  was 
committed,  or  otherwise  it  will  be  defective.  Sprung  v.  Anderson, 
23  C.  P.  (Ont.)  152. 

A  notice  of  action  in  trespass  under  "  The  Division  Courts  Act," 
Pi.  S.  0.  c.  51,  s.  2'.l0,  which  is  substiintially  the  same  as  the 
P.  S.  0.  c.  73,  was  held  insufficient  for  not  stating  the  time  and 
place  of  the  alleged  trespass.     Moore  v.  Gidley,  82  Q.  B.  (Ont.)  233. 

And  it  seems  in  an  action  against  a  justice  for  arrest  and 
imprisonment,  a  notice  of  action  must  allege  a  time  and  place.  In 
an  action  against  a  justice,  the  notice  of  action  stated  that  the 
lUfeudant  assaulted  plaintiff',  imprisoned  and  kept  him  in  prison 
tor  a  long  time,  to  wit,  four  days,  and  caused  him  to  be  illegally 
arrested,  and  gave  him  into  the  custody  of  a  constable,  and  illegally 
committed  and  sent  him  in  such  custody  to  the  gaol  at  the  town  of 
Lindsay,  and  caused  him  to  be  there  confined  for  a  long  time. 
The  notice  was  held  insufficient,  as  omitting  to  state  where  and 
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when  the  assault  took  place,  and  the  evidence  not  heing  confined  to 
the  imprisonment  at  Lindsay.  Parkyn  v.  Staples,  !!•  C.  P. 
(Ont.)  240. 

A  notice  of  action  to  a  person  actinj^  as  a  constahle  under  the 
C.  S.  L.  C.  c.  101,  stated  the  cause  of  action  to  tlie  effect  following: 
"  For  that  you  on  the  20th  day  of  Septemher,  1HG4,  unlawfully  did 
appi'ehend  and  seize  A.  B.,  and  unhiwl'ully  did  keep  him  prisoner 
for  a  long  space  of  time,  to  wit,  for  the  space  of  four  days,  and 
other  wrongs  to  tlie  said  A.  B.  then  did,"  it  was  held  that  this 
notice  was  defective  in  not  shewing  the  i)laco  where  the  injury  com- 
plained of  was  simtainad.    Bettersworth  v.  Hough,  16  L.  C.  11.419. 

The'  notice  of  action  must  contain  a  statement  of  tlie  place 
where  the  trespass  or  injury  was  committed.  Kemhlo  v.  McGarry, 
6  0.  S.  570.  A  notice  of  action  against  a  magistrate  must  dis- 
tinctly 8i)ecify  the  place  where  the  act  complained  of  was  done. 
Madden  v.  Shewer,  2  Q.  B.  (Ont.)  115. 

The  place  where  the  plaintiff  was  imprisoned  must  he  correctly 
stated.  Croukhite  v.  Somerville,  3  Q.  B.  (Ont.)  129.  The  notice 
stated  a  trespass  on  the  18th  Octoher,  and  on  divers  other  days. 
The  goods  were  seized  on  that  day,  but  returned  and  seized  on 
the  18th  of  November  and  sold  ;  the  notice  was  held  sufficient. 
Oliphant  v.  Leslie,  24  (,).  B.  (Ont.)  398. 

The  notice  need  not  describe  the  form  of  action,  Saliin  v. 
Deburg,  2  Camp.,  196  ;  but  if  it  do,  and  state  it  incorrectly,  the 
variance  will  be  fatal.     Strickland  v.  Ward,  7  T.  li.  631  (n). 

A  notice  that  the  suit  will  be  brought  in  the  Court  of  Queen's 
Bench  or  Common  Pleas  is  insufficient ;  the  particular  court 
intended  must  be  specified.  Bross  v.  Huber,  18  Q.  B.  (Ont.)  282 ; 
Neville  v.  Corporation  Ross,  22  C.  P.  (Ont.)  487 ;  see  also  Arm- 
strong V.  Bowea,  12  C.  P.  (Ont.)  539.  .   . 

The  forms  prescribed  by  this  statute  must  be  strictly  followed 
in  the  notice  of  action,  and  where  the  notice  stated  that  the  writ 
would  be  issued  in  one  of  the  superior  courts,  but  it  was  by  mistake 
issued  in  the  other  court,  it  was  held  that  the  notice  could  not  be 
amended.  M'Crum  v.  Foley,  G  P.  E.  (Ont.)  164  ;  10  C.  L.  J.  N.  S. 
105. 
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It  is  no  objection  that  the  plaintiff  declares  by  a  different 
Attorney  from  the  one  by  whom  the  notice  was  given  and  process 
issued.     McKenzie  v.  Mewburn,  6  0.  S.  486. 

Where  a  defendant,  after  accepting  service  of  an  informal 
notice,  added  "  and  agree  to  accept  the  same  as  a  sufficient  notice 
of  action  to  me  under  the  statute,"  it  was  held  that  he  could  not 
afterwards  rely  on  a  defect  m  the  notice.  Donaldson  v-  Haley  1ft 
C.  P.  (Ont.)  87. 

No  particular  addition  or  description  of  the  magistrate  need 
be  given  in  the  notice.     Haacke  v.  Adarason,  14  C.  P.  (Ont.)  201. 

It  is  not  necessary  to  give  notice  of  an  action  for  a  penalty 
against  a  justice  of  the  peace  for  acting  without  proper  property 
qualification  ;  a  justice  acting  without  qualification  is  not  entitled 
to  such  notice.    Crabb  q.t.  v.  Longworth,  4  C.  P.  (Ont.)  283. 

Neither  is  notice  of  action  necessary  in  an  action  for  not 
returning  a  conviction.  Grant  q.t.  v.  McFadden,  11  C.  P.  (Ont.) 
122. 

By  s.  17,  the  justice,  after  notice  of  action  and  before  suit,  may 
tender  amends,  and  after  the  commencement  of  the  action  he  may 
pay  money  into  court  in  addition  to  the  tender  or  independently 
thereof. 

Where  a  justice,  on  receiving  notice  of  action,  makes  a  tender, 
which  is  not  paid  into  court,  and  the  jury  find  the  tender  sufficient, 
the  plaintiff  is  not  entitled  to  have  a  verdict  for  the  amount  tend- 
ered ;  in  other  words  the  tender  without  payment  into  court 
entitles  the  defendant  to  a  verdict.  Gidney  v.  Dibblee,  2  Pugsley, 
388. 

In  New  Brunswick,  the  R.  S.  c.  129,  s.  11,  provides  that  where 
the  plaintiff  shall  be  entitled  to  recover  in  any  action  against  a 
justice,  he  shall  not  have  a  verdict  for  any  damages  beyond  two 
pence,  or  any  costs  of  suit,  if  it  shall  be  proved  that  he  was  guilty 
of  the  offence  of  which  he  was  convicted  or  was  liable  for  the  sum 
be  was  ordered  to  pay,  and  had  undergone  no  greater  punishment 
than  that  assigned  by  law. 

The  plaintiff  having  been  convicted  before  defendants,  two 
justices  of  the  peace,  of  selling  spirituous  liquors  without  a  license, 
was  fined  a  certain  sum  to  be  levied  by  distress,  and  if  not  paid 
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within  a  limited  time  plaintiff  to  be  impriBoned.  At  the  expira- 
tion of  the  time  limited  for  payment,  defendants  issued  a  warrant 
of  commitment  without  previous  issue  of  distress  warrant.  In 
an  action  against  the  justices  for  false  imprisonment,  the  court 
held  that  as  the  plaintiff  was  guilty  of  the  offence  of  which  she  was 
convicted  and  her  imprisonment  did  not  exceed  that  aswigned  hy 
law  to  the  offence,  the  defendants  were  entitled  to  the  protection 
of  the  statute.     Smith  v.  Simmons,  2  Pugsley,  203. 

This  statute  is  substantially  the  same  as  the  21st  section  of  the 
E.  S.  0.  c.  73.  See  Campbell  v.  Flewelling,  2  Pugsley,  403.  But 
the  statute  will  not  apply  if  the  justice  had  no  right  to  issue  the 
warrant,  and  the  plaintiff'  was  not  liable  to  pay  the  amount,  which 
by  the  warrant  he  was  ordered  to  pay,  and  he  has  suffered  a  greater 
punishment  than  that  assigned  by  law  to  the  offence.  Campbell 
V.  Flewelling,  supra. 

But  it  seems  a  conviction,  though  defective,  is  admissible  in 
evidence,  in  order  to  repel  any  inference  of  malice  and  want  of 
probable  cause,  and  also  to  entitle  the  justice  to  the  l)enefit  of  this 
section.     McGilvery  v.  Gault,  3  Pugs.  &  Bur.  217. 

This  section  of  the  statute  is  not  confined  to  actions  in  which 
the  justices  had  jurisdiction.  Bross  v.  Huber,  15  Q.  B.  (Ont.)  G25. 
It  extends  as  well  to  trespass  as  to  case.  Haacke  v.  Adamsou, 
14  C.  P.  (Ont.)  201. 

The  damages  must  be  reduced  where  the  defendant  is  proved 
guilty  of  the  offence  of  which  he  was  convicted.  Haacke  v.  Adam- 
son,  14  C.  P.  (Ont.)  201. 

A  warrant  of  commitment  directed  the  plaintiff  to  be  kept  at 
hard  labour,  which  the  Act  under  which  the  conviction  took  place 
did  not  authorize.  The  turnkey  swore  that  the  plaintiff  "did  uo 
hard  work  in  gaol."  It  was  held,  however,  that  this  was  not  sufficient 
to  show  that  he  was  not  put  to  compulsory  work,  so  as  to  bring  the 
defendant  within  that  part  of  the  section  which  requires  it  to  be 
proved  that  the  defendant  had  undergone  no  greater  punishment 
than  that  assigned  by  law  to  the  offence.  Graham  v.  McArthur, 
25  Q.  B.  (Ont.)  478. 

The  23rd  section  of  the  Act  provides  for  the  payment  of  costs 
where  malice   and  want  of  probable  cause  are   alleged.      This 
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section  has  not  been  repealed  in  Ontario  by  any  of  tbo  provisionH 
of  tbe  JiKlicature  Act,  and  when  an  action  aj^ainst  a  maj^istrate 
is  dismissed,  it  sbould  bo  with  costs  to  tlio  defenchint,  between 
solicitor  and  client.  Arscott  v.  Lilley,  14  A.  R.  283,  overruling, 
S.  C.  11  0.  U.  285. 

The  Ontario  statute  HS  V.  c.  23,  provides  for  security  for  c^sts 
in  actions  a{j;ainst  justices. 

Upon  ai)plicatiuns  for  security  in  such  cases  the  rule  should  not 
be  more,  but  rather  less  onerous  than  in  ordinary  api»liciition8  for 
security,  where  the  plaintitf  is  out  of  the  country,  and  if  tiie  plain- 
tiff has  property  forthcominj^  and  available  in  execution,  sc  curity 
will  not  bo  ordered.     Bready  v.  Ikobertson,  14  P.  R.  (Ont.)  7. 

In  an  action  against  a  justice  of  the  jjcace  for  false  arrest  and 
imprisonment,  it  appeared  that  there  was  a  valid  warrant  of 
commitment  against  the  plaintiff  in  the  county  of  0.,  which  wns 
indof^ed  by  the  defendant  for  execution  in  the  city  of  T.,  and 
under  which  the  plaintiff  was  there  arrested.  The  plaintitY  alleged 
that  the  arrest  was  illegal  because  the  defendant's  mandate  was 
not  actually  indorsed  upon  the  warrant,  and  because  the  defen- 
dant's authority  was  not  shown  on  the  face  of  his  mandate.  It 
ajjpeared,  however,  that  the  defendant's  mandate  was  pasted  or  an- 
nexed to  the  warrant,  and  that  the  defendant,  in  fact  had  authority, 
though  it  was  not  set  out.  It  was'admitted  that  the  plaintitTwns 
not  possessed  of  property  sullicient  to  answer  costs,  and  it  was  held 
that  the  defendant  was  entitled  to  security  under  the  Act.  The 
statute  does  not  intend  that  the  merits  of  the  action  should  be 
determined  on  an  application  for  security.  Southwick  v.  Hare, 
13  C.  L.  T.  141. 
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Offences  of  this  nature  are  now  governed  by  ss.  244,  245  and 
246  of  the  Code.  The  latter  section  makes  it  an  indictable  offence 
to  administer,  or  cause  to  be  administered  to,  or  taken  by  any  other 
person,  any  poison  or  other  destructive  or  noxious  thing  with 
intent  to  injure,  aggrieve  or  annoy  any  such  person. 

The  prisoner,  unknown  to  the  prosecutrix,  put  cantharides  into 
her  tea  with  the  intent  to  excite  her  sexual  passion  and  desire,  in 
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order  that  he  miglit  have  connection  with  her.  She  drank  the  tea, 
suffered  much  pain,  and  was  \'ery  ill  in  consequence,  and  it  was 
held  that  he  might  be  v  uvicted  under  this  section.  R.  v.  Wilkins, 
J)  Cox,  20. 

To  constitute  the  offence  of  unlawfully  administerini^  "  any 
poison  or  other  destructive  or  noxious  thing  "  under  these  sections, 
the  thing  administered  mu.4  be  noxious  in  itself,  and  not  raerelv 
when  taken  in  excess,  and  that  although  it  may  have  been  admin- 
istered with  intent  to  injure  or  annoy.  R.  v.  Hannah,  18  Cox,  517. 
See  also  TuUy  v.  Corrie,  10  Cox,  584. 

ADULTERATION    OF    FOOD,  DRUGS    AND    AQRICULTUKAL    FKRTILIZKUS. 

The  law  on  this  subject  is  contained  chiefly  in  the  11.  S.  C. 
c.  107,  as  amended  by  the  51  V.  c.  24,  the  52  V.  c.  43,  and  51} 
V.  c.  26.  Under  s.  22,  every  person  wuo  wilfully  adulterates  any 
article  of  food  or  any  drug,  or  orders  any  other  person  so  to  do, 
or  sells  or  exposes  the  same  for  sale,  incurs  a  penalty,  varying  in 
amount  according  to  whether  it  is  injurious  to  health  or  not 
injurious,  or  is  a  lirst  or  second  offence.  Under  s.  23,  s-s.  2,  if  the 
person  accused  proves  to  the  court  that  lie  did  not  know  of  the 
article  being  adulterated,  and  shows  that  he  could  not  with 
reasonable  diligence  have  obtained  that  knowledge,  he  shall  be 
liable  only  to  the  forfeiture  of  the  article  to  the  Crown. 

It  has  been  held  that  where  a  purchaser  asks  only  for  "  milk," 
no  offence  is  committed  by  selling  skimmed  milk,  under  s.  6  of  the 
(Imp.)  38  c\:  39  V.  c.  ^3.  Lane  v.  Collins,  8  L.  N.  4.  But  under 
s.  15  of  the  Canadian  Act,  cans  in  which  skimmed  milk  is  sold 
must  bear  on  their  exterior  tlie  word  "  skimmed,"  in  letters  of  not 
less  than  two  inches  in  length,  tmd  any  person  supplying  such 
milk,  unless  asked  for  by  ihe  purchaser,  shall  not  be  entitled  to 
plead  the  provisions  of  the  Act  as  a  defence. 

A  conviction  unde':  the  52  V.  c.  43,  s.  1,  for  supplying  milk  to  a 
cheese  factor^'  from  wMeh  the  cream  had  been  removed  was 
quashed,  as  neither  in  che  evidence  or  in  the  conviction  was  any 
oft'ence  against  the  Act  shewa,  it  not  having  been  proved  that  the 
milk  was  supplied  to  be  manufactured.  R.  v.  Westgate,  21  0.  H. 
621. 


II 


T^ 


ADri/rKu.vrioN. 


335 


!    !ii 


As  to  the  powers  of  the  provincial  Legislatures.  See  R.  v. 
Wasson,  17  A.  R.  221. 

Where  a  person  sold  as  butter  a  composition  of  butter,  hird, 
dripping,  tallow,  palm  oil  and  the  fat  of  certain  seeds,  it  was  held 
that,  unless  the  seller  said  that  the  butter  was  adulterated,  he 
represented  it  to  be  butter  and  nr '  anything  else,  and  that  no 
hardship  was  imposed  on  the  sel  r  by  this  construction,  as  he 
could  easily  ascertain  whether  the  article  was  pure  or  not.  Fitz- 
patrick  v.  Kelly,  L.  R.  8  Q.  B.  337. 

'L'he  appellant,  a  tea  dealer,  was  convicted  for  selling  as  unadul- 
terated, ''i^reen  tree"  which  was  adulterated.  A  person  asked 
for  two  ounces  of  "green  tea"  at  the  appellant's  shop,  for  which 
he  paid  S^d.,  the  shopman  stating  that  he  was  authorized  by  his 
employers  to  guarantee  all  their  green  teas,  of  the  value  of  3s. 
per  pound  and  upwards,  as  genuine  green  teas.  3n  analysis  the 
tea  was  proved  to  be  painted,  or  faced  with  gypsum  and  Piuesian 
blue,  for  the  purpose  of  colouring  it.  The  tea  v/as  sold  in  the 
same  state  in  which  it  comes  from  abroad.  The  tea  which  is 
imported  from  China,  as  green  tea,  and  generally  known  as  such 
in  the  tea  trade,  is  painted  and  faced  in  this  manner,  but  this 
practice  is  not  known  to  the  public.  Pure  green  tea,  though  not 
known  generally  in  the  trade  a  "green  tree,"  is  imported  from 
Japan.  It  was  held  that  the  c  eviction  was  right.  Roberts  v. 
Egerton,  L.  R.  9  Q.  B.  494. 

A  person  who  sells  mustard  admixed  with  flour  and  turmeric, 
substances  not  injurious  to  health,  declaring  at  ^he  time  of  such 
sale  that  he  did  not  sell  the  article  as  pure  musLard,  is  not  guilty 
of  any  oflence  under  the  Act,  and  it  is  not  necessary  to  declare 
the  na'uro  and  proportion  of  the  substances  admixed.  Pope  and 
Tearle,  L.  R.  9  C.  P.  499. 

Under  s.  24  of  the  R.  S.  0.  r.  107,  every  compounder  or 
dealer  in,  and  every  maaufacturer  of  intoxicating  liquor,  who  has 
in  his  possession  or  in  any  part  of  the  promises  occu'^iied  by  him 
as  such,  any  adulterated  liquor,  knowing  it  be  adulterated,  for  the 
possession  of  which  he  is  unable  to  account  to  the  satisfaction  of 
the  court  before  which  the  case  is  tried,  :.hall  be  deemed  know- 
ingly to  have  exposed  for  sale  adulterated  food,  and  shall  incur  for 
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the  first  otTence  a  penalty  not  exceeding?  one  hundred  dollars,  and 
for  oacii  subseciuent  offence  a  f  enalty  not  exceeding  four  hundred 
dollars.     See  White  v.  Bywatei',  19  Q.  B.  D.  582. 

AFFRAY. 

An  affray  is  the  act  of  fighting  in  any  public  etreet  or  highway, 
or  fighting  to  the  alarm  of  the  public  in  any  other  place  to  which 
the  public  have  access. 

2.  Every  one  who  takes  part  in  an  affray  is  guilty  of  an 
indictable  offence  and  liable  to  one  year's  imprisonment  with  hard 
labour.     Code,  s.  "JO. 

If  the  fight  is  in  private  it  will  be  an  assault.  It  differs  from  a 
riot  inaHuuich  as  there  must  be  three  persons  to  constitute  the 
laUer,  and  also  in  not  being  premeditated. 

A(JENCY. 

In  regard  to  agency,  a  man  is  in  general  liable  for  what  lie 
authorizes  another  person  to  do.  Thus  where  several  per.-ons 
combine  lor  an  unlawful  purpose,  any  act  by  one  of  such  persons, 
in  prosecution  of  such  purpose,  renders  all  liable.  II.  v.  Curtley, 
27  Q.  B.  (Out.)  613  ;  li.  v.  Slavin,  17  C.  P.  (Ont.)  205.  See 
Accessories,  unfe,  p.  308. 

Ho  the  owner  of  a  shop  is  cririinally  liable  for  anj'  unlawful  act 
done  therein  in  his  absence  by  a  ^lerk  or  assistant,  as  for  instance 
for  the  sale  of  liquor  without  license  by  a  female  attendant. 
R.  V.  King,  20  C.  P.  (Ont.)  2-16. 

The  general  rule  of  law  is  that  no  one  can  be  made  criminally 
responsible  for  the  acts  of  third  persons,  but  in  some  cases  a  man 
may  be  broug..-:  within  a  penal  statute  by  the  acts  of  his  agents  or 
servants.  The  employment  of  an  agent  in  the  defendant's  usual 
course  of  business,  is  sufficient  evidence  in  such  cases,  whence  the 
magistrates  may  if  they  think  fit,  presume  that  such  agent  wa.s 
authorized  to  do  the  prohibited  act  with  which  it  is  sought  to 
charge  the  principal.     Attorney-General  v.  Siddon,  1  C.  &  J.  220. 

Where  a  master  intends  a  servant  to  commit  some  offence,  he 
should  be  summoned  as  principal,  and  the  servant  as  aiding  and 
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abettiii*:;,  Wilson  v.  Stewart,  3  B.  i^t  S.  913  ;  or  the  master  may  he 
I'hargc.'d  with  aiding  the  serva  .it.  Ilowells  v.  Wynne,  15  C.  !>.  N.  S.  3. 
I 'I  some  cases  the  master  may  be  responsible  for  the  criminal  act 
of  his  servant,  thou<::;h  done  without  his  knowledge — as,  for  example, 
under  "  The  Licensing  Act."     ]\Iullins  v.  Collins,  38  J.  P.  31. 

But  the  sale  by  a  servant  of  any  book,  magazine,  pamphlet  or 
othvY  thing,  whether  periodical  or  n,)t,  s-hall  not  make  his  employer 
ciiminally  responsiljle  in  respect  of  defamatory  matter  contained 
til ;  rein  unless  it  bo  proved  that  such  employer  authorized  such 
sale  knowing  that  such  book,  magazine,  pamphlet  or  other  thing 
contaii.cd  defamatory  matter,  or,  in  case  of  a  number  or  part  of  a 
P'riodical,  that  defamatory  matter  was  habitually  contained  in 
auch  peri(xlii'al.     Code,  s.  2S)8  (2). 

.\  1  the  servant  of  a  master  who  hoiui  fid'  acts  in  obedience  to 
till  ^  tructions  of  the  latter,  and  on  demand  made  by  or  on  l)ehalf 
of  the  prosecutor  gives  full  information  as  to  his  master,  is  not 
I'lble  to  any  prosecution  in  respect  of  the  forgery  of  trade  marks 
or  i'raudulent  marking  of  merchandise.     Code,  s.  4o4. 

And  no  factor  or  agen'  shall  be  guilty  of  theft  by  pledging  or 
f^iving  a  lien  on  any  goods  or  document  of  title  to  goods  intrusted 
to  him  for  the  purpose  of  sale  or  otherwise,  for  any  sum  of  money 
not  greater  than  the  amount  due  to  him  from  his  princi[)al  at  tlie 
time  of  pledging  or  giving  a  lieu  on  the  same,  together  with  the 
amount  of  any  bill  of  exchange  tccepied  by  him  for  or  on  account 
of  his  principal. 

And  if  any  servant,  contrary  to  th  ^  orders  of  his  master, 
takes  from  his  possession  any  food  for  the  purpose  of  giving  the 
same  or  having  the  same  given  to  any  horse  or  oiher  animal 
belonging  to  or  in  the  possecsion  of  hi-3  master,  the  servant  so 
otlenihng  shall  not,  by  reason  thereof,  be  guilty  of  theft.  R.  S.  C. 
c.  104,  s.  03.  Code,  s.  305  (5)  (0).  Hee  further  as  to  agents,, 
83.  JOB,  301),  and  310  of  the  Code. 
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As  to  this,  see  b.  '203  of  the  Code.     See  also  assaults,  and  see 
ante  pp.  123-124. 
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AGG11ES3I0NS    BY    8UBJKCT8    OF    FOREIGN    STATES. 

The  E.  S.  C.  c.  14G,  ss.  6  and  7  and  s.  68  of  the  Code  now 
govern  this  subject.  The  sixth  section  of  the  statute  does  not 
apply  to  a  British  subject,  but  only  to  a  citizen  or  subject  of  any 
foreign  state  or  country.    See  E.  v.  McMahon,  26  Q.  B.  (Out.)  105. 

The  seventh  section  of  the  statute  applies  to  the  case  of  a 
British  subject,     li.  v.  Lynch,  26  Q.  B.  (Ont.)  208. 

Where  the  prisoner  is  proved  to  have  said  he  was  an  American 
citizen,  and  had  been  in  the  American  army,  and  there  is  no  evi- 
dence offered  to  contradict  this,  it  is  evidence  against  the  prisoner 
as  his  own  admi  jsions  and  declarations  of  the  country  to  which  he 
belonged.     R.  v.  Slavin,  17  C.  P.  (Ont.)  205. 

Where  a  large  body  of  armed  men  enter  Canada,  with  intent  to 
levy  war,  any  person  joining  them  in  amj  character,  though  in 
itself  peaceable,  such  as  reporter  merely,  is  equally  liable  with  the 
others,  for  there  is  a  common  unlawful  purpose,  and  any  act  in 
pursuance  of  it  involves  a  siuire  of  the  common  guilt.  11.  v. 
Lynch,  26  Q.  B.  (Ont.)  208. 

It  is  not  necessary  in  order  to  render  a  party  amenable  to  the 
statute,  that  he  should  actually  have  arms  upon  his  person,  it  is 
quite  sufficient  that  he  is  present  and  concerned  with  those  who 
are  armed,  for  all  who  are  present  at  the  commission  of  the 
offence  are  principals,  and  are  alike  culpable  in  law.  R  v.  Slaviu, 
17  C.  P.  (Ont.)  205.     See  also  R.  v.  Magrath,  26  Q.  B.  (Ont.)  385. 


ALLEGIANCE. 


See  oaths  of  allegiance. 


HI 


ANIMALS,  CRUELTY  TO. 

See  cruelty  to  animahu 

APPEALS. 

See  as  to  appeals  to  the  sessions  ante  p.  220.    And  as  to  appeals 
to  the  judge  of  a  County  Court  of  Ontario.     See  ante  p.  221. 
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APOaXACY. 

The  Imperial  Statute  9  &  10  Wm.  III.  c.  32,  s.  1,  provides  that  if 
f.ay  one  educated  iu  or  having  made  profession  of  the  Christian 
lleligion,  by  writing,  printing,  teaching  or  advised  speaking,  main- 
tains that  there  are  more  Gods  than  one,  or  denies  the  Christian 
lleligion  to  be  true  or  the  Holy  Scripture  to  be  of  Divine  authority, 
for  the  second  offence,  besides  being  incapable  of  bringing  an  action, 
or  being  guardian,  executor,  legatee  or  grantee,  must  suffer  im- 
prisonment for  th'-ee  years  without  bail.  There  shall  be  no 
prosecution  for  such  words  spoken,  unless  information  of  such 
words  be  given  on  oath  before  a  justice,  within  four  days  after  they 
are  spoken,  and  the  prosecution  be  within  three  months  after  such 
iuformation.  Tiie  offender  is  to  be  discharged,  if  within  four 
months  after  his  lirst  conviction  he  renounces  his  error. 
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APPRENTICE. 

The  R.  S.  0.  c.  14'2,  contains  provisions  respecting  apprentices 
and  minors.  When  the  defendant,  a  justice  of  the  peace,  convicted 
on?  Q.,  an  apprentice,  for  having  absented  himself  .rom  his 
master's  service  without  leavp,  and  adjudged  that  he  should  give 
sutiicient  security  to  make  satisfaction  to  his  master,  according  to 
the  statute,  and  in  default  of  such  satisfaction  to  be  imprisoned  in 
the  common  gaol  for  two  months,  unless  the  said  satisfaction  be 
sooner  given,  the  conviction  was  quashed — first,  because  the 
articles  of  apprenticeship  were  not  within  the  Act,  for  it  appeared 
that  the  apprentice  was  a  minor,  and  the  articles  were  not  executed 
by  any  one  on  his  behalf,  and  secondly,  because  imprisonment 
for  two  months  was  not  authorized  by  the  statute.  R.  v.  Robertson, 
11  Q.  B.  (Ont.)  G21. 

ARREST. 

Section  552  of  the  Code  specifies  a  large  number  of  cases  in 
which  any  one  found  committing  an  offence  may  be  arrested  with- 
out warrant  by  any  one,  and  s-s.  2  of  s.  552  defines  the  cases  in 
which  a  peace  officer  may  arrest  without  warrant  any  one  found 
committing  any  of  the  offences  mentioned  therein.  As  to  the 
meaning  of  the  expression  "  peace  officer"  see  Code,  a.  3  (s).     And 
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under  s.  142  of  the  Code  every  one  is  guilty  of  an  imlictable  ofiencc, 
and  liable  to  six  months  imprisonment,  tvho  having  reasonublo 
notice  that  ho  is  required  to  assist  any  sheriff  *  *  magistrate;  or 
peace  oilicer,  in  the  execution  of  his  duty  in  arresting  any  person, 
or  in  preserving  the  peace,  without  reasonable  excuse  omits  to  do  so. 

When  it  is  intended  to  arrest  an  oifentler  on  the  ground  of  liis 
being  "  found  committing "  an  offence  against  these  Acts,  the 
offender  must  be  taken  either  in  the  act  of  commiting  the  offrnce 
or  on  fresh  pursuit.  Ilanway  v.  Boultbte,  1  M.  &  R.  15,  l)ut  not 
on  his  return  after  committing  the  otlt'ence,  Tl.  v.  Phelps,  C.  i.*i:  ^[. 
180.  The  words  "found  committing"  mean  either  seeing  i!io 
party  actually  committing  the  offence  or  pursuing  him  imnuMliately 
and  continuously  after  his  committing  it.  11.  v.  Curran,  1}  ('.  iV  P- 
307.  Piu'suit  after  an  interval  of  three  hours  would  not  be  a  fresh 
pursuit.  Downing  v.  Capel,  L.  J\.  2  C.  P.  461  ;  Leetc  v.  Hart, 
37  L.  J.  C.  P.  157. 

"Where  a  man  is  himself  insulted  by  a  person  disturbing  the 
peace  in  a  public  street,  he  may  arrest  the  offender  and  take  hini 
to  a  peace  otHcer  to  answer  for  a  breach  of  the  peace.  Forrester  v. 
Ch.rke,  3  Q.  13.  (Out.)  151. 

The  fact  that  a  party  is  violently  assaulting  the  wife  and  cliild 
of  another,  is  no  legal  justitication  for  the  latter,  not  being  a  pcice 
otl^cer,  breaking  into  the  house  of  the  former  in  order  to  prevint 
the  breach  of  the  peace.     Rockwell  v.  Munny.  (>  Q.  P).  ^Ont.)  112. 

Where  there  has  been  no  l)reach  of  the  peace,  actual  or  ai)[ire- 
hended,  a  mngistrate  has  no  right  to  detain  a  known  pernoii  to 
answer  a  chnigc  of  an  indictable  offence  verbally  intiuuited  toliitn, 
without  a  regular  information  before  him  in  his  capacity  of 
magistrate  that  he  may  be  able  to  judge  whether  it  charges  any 
offence  i.-  which  the  party  ought  to  answer.  Caudle  v.  Ferguson, 
1  Q.  3.  8fc)^. 

Where  a  magistrate  allows  a  prisoner  to  depart  without  examin- 
ing into  the  charge  against  him  with  a  direction  to  appear  ihe  next 
moriMUg  at  the  police  otlfice,  and  in  the  meantime  on  the  ground 
that  he  was  insulted  by  the  prisoner  when  in  custody  before  him 
the  previous  evening,  gives  verbal  instructions  to  a  constable  to 
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apprehend  him  and  take  him  to  a  station-house  or  gaol,  such 
imprisonment  is  illefjal,  and  the  magistrate  cannot  justify  the 
arrest.     Powell  v.  Williamson,  1  Q.  B.  (Ont.)  154. 

Every  one  duly  authorized  to  execute  a  warrant  to  arrest  who 
thereupon  arrests  a  person,  believing  in  good  faith  and  on  reason- 
able and  probable  grounds  that  he  is  the  person  named  in  the 
warrant,  shall  be  protected  from  criminal  resiionsibility  to  the  same 
extent  and  subject  to  the  same  provision  as  if  the  person  arrested 
had  been  the  person  nanud  in  the  warrant. 

Every  one  called  on  to  assist  the  person  nuiking  such  arrest, 
and  believing  that  the  person  in  whose  arrest  he  is  called  on  to 
assist  is  the  person  for  whose  arrest  the  warrant  is  issued,  and 
every  gaoler  who  is  required  to  receive  and  detain  such  person, 
shall  be  protected  to  the  same  extent  and  subject  to  the  same  pro- 
visions as  if  the  arrested  person  had  been  the  i)erson  named  in  the 
warrant.     Code,  s.  20. 

Every  one  acting  under  a  warrant  or  process  which  is  bad  in 
law  on  account  of  some  defect  in  substance  or  in  form  apparent  on 
the  face  of  it,  if  he  in  good  faith  and  without  culpable  ignorance 
and  negligence  believes  that  the  warrant  or  process  is  good  in  law, 
shall  be  protected  from  criminal  responsibility  to  the  same  extent 
and  subject  to  the  same  provisions  as  if  the  warrant  or  process 
were  good  in  law,  and  ignorance  of  the  law  shall  in  such  case  be  an 
excuse  :  I'roviiled,  thai  it  shall  be  a  question  of  law  whether  the 
facts  of  which  there  is  evidimee  may  or  niiiy  not  constitute  culpable 
ignorance  or  negligence  in  his  so  believing  the  warrant  or  i)rocees  to 
he  good  in  law.      /6.  s.  21. 

Every  peace  otlicer  who,  on  reasonable  and  probable  grounds, 
believes  that  an  offence  for  which  the  offender  may  be  arrested 
without  warrant  has  been  committed,  whether  it  has  been  commit- 
ted or  noL,  and  who,  on  reasonable  and  probable  grounds,  believe? 
that  any  person  has  committed  thiit  offence,  is  justified  in  arresting 
such  pei'son  without  warrant,  whotlu  r  such  person  is  guilty  or  not. 
fl>.  s.  22. 

lilvery  one  called  ujion  to  assist  a  peace  officer  in  the  arrest  of  a 
person  suspected  of  having  committed  such  offence  as  last  aforesaid 
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is  justified  in  assisting,  if  he  knows  that  the  person  calling  on  him 
for  assistance  is  a  peace  ollicer,  and  does  not  know  that  there  is  no 
reasonable  grounds  for  the  suspicion.     Code,  s.  23. 

Evei'y  one  is  justified  in  arresting  without  warrant  any  person 
whom  he  finds  committing  any  olTence  for  which  the  offender  may 
be  arrested  without  warrant,  or  may  be  arrested  when  found  com- 
mitting.    Jl>.  a.  24. 

If  any  offence  for  which  the  ofTender  may  be  arrested  without 
warrant  has  been  committed,  any  one  who  on  reasonable  and  pro- 
bable grounds,  believes  that  any  person  is  guilty  of  that  ofTence  is 
justified  in  arresting  him  without  warrant,  whether  such  person  is 
guilty  or  not.     Ih.  s.  25. 

Every  one  is  protected  from  criminal  responsibility  for  arresting 
without  warrant  any  person  whom  he,  on  reasonable  and  probable 
grounds,  believes  he  finds  committing  by  night  any  oflfenco  for 
which  the  offender  may  be  arrested  without  warrant.     lb.  s.  26. 

Every  peace  oilicer  is  justified  in  arresting  without  warrant  any 
person  whom  he  finds  committing  anj'  offence.     Ih.  s.  27. 

Every  one  is  justified  in  arresting  without  warrant  any  person 
whom  he  finds  by  night  committing  any  offence. 

Every  peace  officer  is  justified  in  arresting  without  warrant 
any  person  whom  he  finds  lying  or  loitering  in  any  highway,  ynrd 
or  other  place  by  night,  and  whom  he  has  good  cause  to  suspect  of 
having  committed  or  being  about  to  commit  any  offerico  for  which 
an  offender  may  be  arrested  without  warrant.     Ih.  s.  28. 

Everyone  is  protected  from  criminal  responsibility  for  arresting 
witiiout  warrant  any  person  whom  he,  on  reasonable  and  probable 
grounds,  believes  to  have  committed  an  offence  and  to  be  escaping 
from  and  to  be  freshly  pursued  by  those  whom  he,  on  reasonable 
and  probable  grounds,  believes  to  have  lawful  authority  to  arrest 
that  person  for  such  offence.     lb.  s.  29. 

Nothing  in  this  Act  shall  take  away  or  diminish  any  authority 
given  by  any  Act  in  force  for  the  time  being  to  arrest,  detain  or  put 
any  restraint  on  any  person.     lb.  s.  30. 

Every  one  justified  or  protected  from  criminal  responsibility  in 
executing  ary  sentence,  warrant  or   process,  or  in  making  any 
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arrest,  and  every  one  lawfully  asaisting  hira,  is  justified,  or  pro- 
tected from  criminal  responsibility,  as  the  case  may  be,  in  using 
such  force  as  may  be  necessary  to  overcome  any  force  used  in 
resisting  such  execution  or  arrest,  unless  the  sentence,  process  or 
warrant  can  be  executed  or  the  arrest  etlected  by  reasonable  means 
in  a  b'ss  violent  manner.     Code,  s.  ;31. 

It  is  the  duty  of  every  one  executing  any  process  or  warrant  to 
have  it  with  him,  and  to  produce  it  if  required. 

It  is  the  duty  of  every  one  arresting  another,  whether  with  or 
without  warrant,  to  give  notice,  where  practicable,  of  the  process 
or  warrant  under  which  he  acts,  or  of  the  cause  of  the  arrest. 

.\  failure  to  fulfil  either  of  the  two  duties  last  mentioned 
shall  not  of  itself  deprive  the  person  executing  the  process  or  war- 
rant, or  his  assistants,  or  the  person  arresting,  of  protection  from 
criminal  ro8[)onsil)ility,  buo  shall  be  relevant  to  the  inquiry 
wlietlier  the  process  or  warrant  might  not  have  been  executed,  or 
the  arrest  etlected,  by  reasonable  means  in  a  less  violent  manner. 
Ih.  s.  3-2. 

Every  peace  otlicer  proceeding  lawfully  to  arrest,  with  or  with- 
out warrant,  any  person  for  any  oflfence  for  which  the  offender  may 
be  arrested  without  warrant,  and  every  one  lawfully  assisting  in 
such  arrest,  is  justified,  if  the  person  to  be  arrested  takes  to  llight 
to  avoid  arrest,  in  using  such  force  as  may  be  necessary  to  prevent 
his  escape  by  such  llight,  unless  such  escape  can  be  prevented  by 
reasonable  means  in  a  less  violent  manner.     Ih.  s.  33. 

Every  private  person  proceeding  lawfully  to  arrest  without 
warrant  any  person  for  any  offence  for  which  the  offender  may  be 
arrested  without  warrant  is  justified,  if  the  person  to  be  arrested 
takes  to  flight  to  avoid  arrest,  in  using  such  force  as  may  be  neces- 
sary to  prevent  his  escape  by  flight,  unless  such  escape  can  be 
prevented  by  reasonable  moans  in  a  less  violent  manner  :  Provided, 
that  such  force  is  neither  intended  nor  likely  to  cause  death  or 
grievous  bodily  harm.     Ih.  s.  84. 

Every  one  proceeding  lawfully  to  arrest  any  person  for  any 
cause  other  than  such  ottence  as  in  the  last  section  mentioned  is 
justified,  if  the  person  to  be  arrested  takes  to  flight  to  avoid  arrestt 
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in  using  susli  force  as  may  be  necessary  to  prevont  liis  eficiipc  liy 
flight,  unless  such  escape  can  be  prevented  l)y  reasojiabh;  means  in 
a  less  violent  manner:  Proviilod  such  force  is  neither  intended  nor 
likely  to  cause  death  or  grievous  bodily  harm.     Code,  s.  Ij.>. 

Everyone  who  has  lawfully  arrested  any  person  for  any  ofTence 
for  which  the  olTender  may  bo  arrested  without  warrant  is  pro- 
tected from  criminal  responsibility  in  using  such  force  in  order  to 
prevent  the  rescue  or  escape  of  tlie  person  arrested  as  he  believcn, 
on  reasonable  grounds,  to  be  necessary  for  that  purpose.  /''. 
B.  136. 

Every  one  who  has  lawfully  arrested  any  person  for  any  cause 
other  than  an  clTence  for  which  the  olfender  may  be  arrested  with- 
out warrant  is  protected  from  criminal  responsibility  in  using  such 
force  in  order  to  prevent  his  escape  or  rescue  as  ho  believes,  on 
reasonable  grounds,  to  be  necessary  for  that  i)ur[)0se  :  ProviiUd 
that  such  force  is  neither  intended  nor  likel}'  to  cause  death  or 
grievous  ijodily  harm.     Ih.  b.  ;)7. 

Every  one  who  witnesses  a  breach  of  the  peace  is  justified  in 
interfering  to  i)revent  its  continuance  or  renewal  and  msiy  detain 
any  person  committing  or  about  to  join  in  or  renew  such  breach  oi 
tho  peace,  in  order  to  give  him  into  the  custody  of  a  peace  oflicer: 
Provided  that  the  person  interfering  us(!s  no  more  force  than  is 
reasonably  necessary  lor  jireventing  the  continuance  or  renewal  ef 
each  breach  of  the  peace,  or  than  is  reasonably  [proportioned  to  llic 
danger  to  be  apprehended  from  tliL-  continuance  or  renewal  of  sucli 
breach  of  the  peace.     Ih.  s.  38. 

Every  peace  oHicer  who  witnesses  a  breach  of  the  i>eace,  ami 
every  person  lawfully  assisting  him,  is  justilied  in  arresting  any 
one  whom  he  finds  committing  such  breach  of  the  peace,  or  whom 
he,  on  reasonable  and  probable  grounds,  believes  to  be  about  Id 
join  in  or  renew  such  breach  of  the  peace. 

Every  peace  oilicer  is  justified  in  receiving  into  custody  any 
person  given  into  his  charge  as  having  been  a  party  to  a  breach  of 
the  peace  by  one  v.dio  has  or  whom  such  peace  oHieer,  on  reasouitble 
and  probable  grounds,  believes  to  have  witnessed  such  breach  ot 
the  peace.     Ih.  s.  39. 
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Evcrj'  one  is  Ruilty  of  tlio  iiulic'tnblo  oflVnco  of  nison,  aiifl 
liitl)le  toiiniirisuimit'iit  for  life  who  wilfully  sets  lire  to  any  liiiiUling 
or  structure  whetlicr  sucli  building,  erection  or  structure  is  com- 
pit'ted  or  not,  or  to  any  stack  of  vegetable  produce  or  of  mineral  or 
vegetable  fuel,  or  to  any  mine  or  any  well  of  oil  or  otber  com- 
bustible sulistance,  or  to  any  sliiji  or  vessel,  wbelher  com})leted  or 
not,  or  to  any  timber  or  n)alerials  placed  in  any  sliijtyard  for 
building  or  roitairing  or  fitting  out  any  sliij),  or  to  any  of  Her 
Mnjesty's  stores  or  nnnn'tions  of  war.  I'.  S.  C.  c.  103,  ss.  2  to  5, 
7,  8,  10,  28,  40  and  47.     Code,  s.  482. 

Every  one  wbo  causes  any  event  by  an  act  wbicli  lie  knew 
would  probal)ly  cause  it,  being  reckless  whether  such  event 
luqipens  or  not,  is  deemed  to  have  caused  it  wilfully  for  the  pur- 
poses of  this  i)art. 

Nothing  shall  be  an  ofl'ence  under  any  provision  contained 
in  this  part  unless  it  is  done  without  legal  justification  or  excuse, 
and  without  colour  of  right. 

Where  the  olTenee  consists  in  an  injury  to  anything  in  which 
the  ofVcnder  has  an  interest,  the  existence  of  such  interest,  if 
l);irtial,  shall  not  prevent  his  act  being  an  ollVnce,  and  if  total, 
hliull  not  prevent  his  act  being  an  offence,  if  done  with  intent  to 
ddraud.     1!.  S.  C.  c.  108,  es.  GO  and  01.     Code,  s.  48i. 

Under  the  former  Act  tlu;  olitViice  miglit  be  committed  when  a 
party  set  fire  to  a  house,  whether  it  was  then  in  his  possession  or 
the  possession  of  any  other  persDU,  provided  there  was  an  intent 
to  injure  or  defraud  some  third  j)erson  ;  as  for  instance  when  a 
man  set  fire  to  his  own  house  to  (b;('raud  an  insurance  company. 
K.  V.  Bryans,  12  C.  P.  (Ont.)  101. 

Under  the  Code  this  would  now  be  an  otTence,  and  it  is 
necessary  to  prove  an  intent  to  injure  or  defraud  which 
under  the  former  law  was  a  part  of  the  oiYence,  though  in 
the  ordinary  case  of  arson  all  that  is  now  required  is  that 
the  act  be  wilfully  done,  without  legal  justification  or  excuse, 
and  without  colour  of  right.  See  s.  481.  And  no  negligence  or 
mischance  will   amount  to  such  a   burning.     2  Russ.   Cr.,  1025. 
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See  as  to  the  old  law  R.  v.  Cronin,  36  Q.  J3.  (Ont.)  342  ;  ?t.  v. 
Saucie,  1  PiigB.  &  Bur.  611  ;  R.  v.  Cliiid,  L.  R.  1  C.  C.  R.  307. 

The  482nd  section  of  the  Co^Je,  extends  the  meaning  of  the  tcini 
building.  Under  this  section,  the  building  need  not  necessaiily 
be  a  completed  or  finished  structure,  it  is  sufficient  if  it  is  a  con- 
nected and  entire  structure.     R.  v.  Manning,  L.  R.  1  C.  C.  R.  38S. 

An  "  unoccupied  "  building  may  come  within  the  statute,  for  if 
no  one  else  is  in  occupation  or  possession  of  the  building,  the 
owner  is  in  law  in  "possession."     H.  v.  Cronin,  36  Q.  B.  (Ont.)  342. 

Under  the  483rd  section  of  the  Code,  wilfully  attempting  to  set 
lire  to  anything,  the  subject  of  arson  or  wilfully  setting  fire  to  any 
substance  S'^  situated  that  the  offender  knows  that  anything  the 
subject  of  a  .Svy."  is  likely  to  catch  tire  therefrom  is  an  indictable 
offence. 

The  prisonr-r  s.iturated  a  blanket  with  coal  oil.  and  placed  it  so 
that  if  the  flan;  -a  were  communicated  to  it,  the  building  would  have 
caught  fire.  He  then  lighted  a  match  and  held  it  in  his  fingers  till 
it  was  burning  well,  and  then  put  it  down  towards  the  blanket  and 
got  it  within  an  inch  or  two  of  the  blanket  when  the  match  went 
out.  The  blaze  did  not  touch  the  blanket,  and  the  prisoner  threw 
away  the  match  and  left  without  making  any  second  attempt.  No 
fire  was  actually  communicated  to  the  oil  or  blanket,  it  was  held 
that  these  were  overt  acts  immediately  and  directly  tending  to  the 
execution  of  the  principal  crime,  and  that  the  prisoner  was  properly 
convicted  of  an  attempt  at  arson.  R  v.  Goodman,  22  C.  P.  (Ont.) 
338. 

Setting  fire  to  a  quantity  of  straw  on  a  lorrie  is  not  setting  fire 
to  a  stack  of  straw,  the  straw  being  on  the  way  to  market,  and  it 
not  appearing  whether  it  was  being  removed  to  or  from  a  stack. 
R.  v.  Satehwell,  L.  R.  2  C.  C.  R.  21. 

The  general  rule  that  a  person  intends  the  natural  consequences 
of  his  act,  applies  in  arson  as  well  as  in  other  cases.  R.  v.  Cronin, 
36  Q.  B.  (Ont.)  342. 

A  party  intending  the  commission  of  an  unlawful  act  is  not  in 
all  cases  responsible  for  the  consequences  which  ensue.  A  sailor 
on  board  a  ship  entered  a  part  of  the  vessel  for  the  purpose  of 
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stealing  rum,  and  while  tapping  a  cask  ot  um  a  ligbted  match  heLl 
by  hira,  came  in  contact  with  the  spirits  which  were  flowing  from 
the  cask  tapped  by  him,  and  a  conflagration  ensued,  which  des- 
troyed the  vessel,  and  it  was  held  that  a  conviction  for  arson  of  the 
ship  could  not  be  upheld.  R.  v.  Faulkner,  13  Cox,  550,  but  this 
was  on  the  ground  that  there  was  no  offence  unless  the  act  was 
malicious  and  wilful.     See  R.  v,  Pembliton,  L.  R.  2  C.  C.  R.  119. 
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An  assault  is  the  act  of  intentionally  applying  force  to  the  per- 
son of  another,  directly  or  indirectly,  or  attempting  or  threatening, 
by  any  act  or  gesture,  to  apply  force  to  the  person  of  another,  if  the 
person  making  the  threat  has,  or  causes  the  other  to  believe,  upon 
reasonable  grounds,  that  lie  has  present  ability  to  effect  his  pur- 
pose, and  in  either  case,  without  the  consent  of  the  other  or  with 
such  consent,  if  it  is  obtained  by  fraud.     Code,  s.  258. 

As  to  assaults  in  general,  see  Code,  ss.  258  to  2G5. 

Aggravated  assaults  as  well  as  assaults  upon  any  female  or  upon 
any  male  child  whose  age  does  not,  in  the  opinion  of  the  magistrate, 
exceed  fourteen  years,  and  assaults  upon  any  peace  officer  or  public 
officer  in  the  lawful  performance  of  his  duty  coine  within  the  pro- 
visions of  that  part  of  the  Code  relating  to  the  summary  trial  of 
indictable  offences.     See  Code,  s.  783,  (c),  {d)  &  (e). 

As  to  summary  conviction  for  assaults,  see  Code,  s.  864,  ante, 
r.  197. 

Every  one  unlawfully  assaulted,  not  having  provoked  such 
assault,  is  justified  in  repelling  force  by  force,  if  the  force  he  uses 
is  not  meant  to  cause  death  or  grievous  bodily  harm,  and  is  no 
more  than  is  necessary  for  the  purpose  of  self-defence  ;  and  every 
one  so  assaulted  is  justified,  though  he  causes  death  or  grievous 
bodily  harm,  if  he  causes  it  under  reasonable  apprehension  of 
death  or  grievous  bodily  liartn  from  the  violence  with  whicli  the 
assault  was  originally  made  or  with  which  the  assailant  pursues  his 
purpose,  and  if  he  believes,  on  reasonable  grounds,  that  he  cannot 
otherwise  preserve  himself  from  death  or  grievous  bodily  harm. 
Code,  8.  45. 
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Every  one  who  has  without  justification  assaulted  another,  or 
has  provoked  an  assault  from  that  other,  may  nevertheless  justify 
force  subsequent  to  such  assault,  if  he  uses  such  force  under 
reasonable  ai)prehension  of  death  or  grievous  bodily  harm  from  the 
violence  of  the  person  first  assaulted  or  ])rovoked,  and  in  the  belief, 
on  reasonable  grounds,  that  it  is  necessary  for  his  own  preservation 
from  death  or  grievous  bodily  harm  :  Provided,  that  he  did  not 
commence  tbe  assault  with  intent  to  kill  or  do  grievous  bodily 
harm,  and  did  not  endeavour  at  any  tinie  before  the  necessity  for 
preserving  himself  arose,  to  kill  or  do  grievous  bodily  harm : 
Provided  also,  that  before  such  necessity  arose  he  declined  further 
conllict,  and  quitted  or  retreated  from  it  as  far  as  was  practicable. 

Provocation,  within  the  meaning  of  this  and  the  last  pre- 
ceding section,  may  be  given  b^'  blows,  words  or  gestures.  Code, 
s.  4(3. 

Every  one  is  justified  in  using  force  in  defence  of  his  own 
person,  or  that  of  any  one  under  his  protection,  from  an  assault 
accompanied  with  insult :  Provided,  that  he  uses  no  more  force 
than  is  necessary  to  prevent  such  assault,  or  the  repetition  of  it: 
Provided  also,  that  this  section  shall  not  justify  the  wilful  infliction 
of  any  hurt  or  mischief  disproporlioaate  to  the  insult  which  the 
force  used  was  intended  to  prevent.     lb.  s.  47. 

Eyery  one  who  is  in  peaceable  possession  of  any  movable  pro- 
perty or  thing,  and  every  one  lawfully  assisting  him,  is  justified  in 
resisting  the  taking  of  such  thing  by  any  trespasser,  or  in  retaking 
it  from  such  tres^iasser,  if  in  either  case  he  does  not  strike  or  do 
bodily  harm  to  such  trespasser  ;  and  if,  after  any  one  being  in 
peaceable  possession  as  aforesaid  has  laid  hands  upon  any  such 
thing,  such  trespasser  persists  in  attempting  to  keep  it  or  to  take 
it  from  the  possessor,  or  from  any  one  lawfully  assisting  him,  the 
trespasser  shall  be  deemed  to  commit  an  assault  without  justifica- 
tion or  provocation.     lb.  a.  48. 

Every  one  who  is  in  peaceable  possession  of  any  movable  pro- 
perty or  thing  under  a  claim  of  right,  and  every  one  acting  under 
bis  authority,  is  protected  from  criminal  responsibility  for  defending 
such  possession,  even  against  a  person  entitled  by  law  to  the  pos- 
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session  of  such  property  or  thing,  if  he  uses  no  more  force  than  is 
iKcessnry.     Code,  s.  49. 

Every  one  who  is  in  peaceable  possession  of  any  movable  pro- 
perty or  thing,  but  neither  claims  right  thereto  nor  acts  under  the 
authority  of  a  person  claiming  right  thereto,  is  neither  justified  nor 
protected  from  criminal  responsibility  for  defending  his  possession 
against  a  person  entitled  by  law  to  the  possession  of  such  property 
or  thing.     lb.  s.  50. 

Every  one  who  is  in  peaceable  possession  of  a  dwelling-house, 
and  every  one  lawfully  assisting  him  or  acting  by  his  authority,  is 
justified  in  using  such  force  as  is  necessary  to  prevent  the  forcible 
breaking  and  entering  of  such  dwelling-house,  either  by  night  or 
(lay,  by  any  person  with  the  intent  to  commit  any  indictable  offence 
therein.     Il>.  s.  51. 

Every  one  who  is  in  peaceable  possession  of  a  dwelling-house, 
and  every  one  lawfully  assisting  him  or  acting  by  his  authority,  is 
justified  in  using  such  force  as  is  necessary  to  prevent  the  forcible 
breaking  and  entering  of  such  dwelling-house  by  night  by  any 
person,  if  he  believes,  on  reasonable  and  probable  grounds,  that 
such  breaking  and  entering  is  attempted  with  the  intent  to  commit 
any  indictable  offence  therein.     lb.  a.  52. 

Every  one  who  is  iu  peaceable  possession  of  any  house  or  land, 
or  other  real  property,  and  every  one  lawfully  assisting  him  or 
acting  by  his  authority,  is  justified  in  using  force  to  prevent  any 
person  from  trespassing  on  such  property,  or  to  remove  him  there- 
from, if  he  uses  no  more  force  than  is  necessary;  and  if  such 
trespasser  resists  such  attempt  to  prevent  his  entry  or  to  remove 
him  such  trespasser  shall  be  deemed  to  commit  an  assault  without 
justification  or  provocation.     lb.  s.  53. 

Every  one  is  justified  in  peaceably  entering  in  the  day-time  to 
take  possession  of  any  house  or  land  to  the  possession  of  which  he, 
or  some  person  under  whose  authority  he  acts,  is  lawfully  entitled. 

If  any  person,  not  having  or  acting  under  the  authority  of 
one  having  peaceable  possession  of  any  such  house  or  land  with  a 
claim  of  right,  assaults  any  one  peaceably  entering  as  aforesaid, 
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for  the  purpose  of  making  him  desist  from  such  entry,  such  assault 
shall  be  deemed  to  be  without  justiiication  or  provocation. 

If  any  person  having  peaceable  possession  of  such  house  or 
land  with  a  claim  of  right,  or  any  person  acting  by  his  authority, 
assaults  any  one  entering  as  aforesaid,  for  the  purpose  of  making 
him  desist  from  such  entry,  such  assault  shall  be  deemed  to  be 
provoked  by  the  person  entering.     Code,  s.  54. 

It  is  lawful  for  the  master  or  olHcer  in  command  of  a  ship  on  a 
voyage  to  use  force  for  the  purpose  of  maintaining  good  order  and 
discipline  on  board  of  his  ship,  provided  that  he  l^elieves,  on  reason- 
able grounds,  that  such  force  is  necessary,  and  provided  also  that 
the  force  used  is  reasonable  in  degree.     lb.  s.  56. 

Everyone  is  protected  from  criminal  responsibility  for  perform- 
ing with  reasonable  care  and  skill  any  surgical  operation  upon  any 
person  for  his  benefit,  provided  tliat  performing  the  operation  was 
reasonable,  having  regard  to  the  patient's  state  at  the  time,  and  to 
all  the  circumstances  of  the  case.     Ih.  s.  57. 

Every  one  authorized  by  law  to  use  force  .  criminally  respon- 
sible for  any  excess,  according  to  the  nature  and  quality  of  the  act 
which  constitutes  the  excess.     lb.  s.  58. 

An  assault  is  an  attempt  unlawfully  to  apply  any,  the  least 
actual  force,  to  the  person  of  another,  directly  or  indirectly. 
R.  V.  Shaw,  23  Q.  B.  (Ont.)  619. 

There  need  not  be  an  actual  touching  of  the  person  assaulted, 
but  mere  words  never  amount  to  an  assault.  B.  v.  Langford,  15 
0.  R  52. 

A  threat  to  shoot  a  person,  coupled  with  the  act  of  presenting 
a  loaded  firearm  at  him,  although  it  is  at  half-cock,  is  in  law  an 
assault.     Osborne  v.  Yeitch,  1  F.  &  F.  317. 

To  discharge  a  idstol  loaded  with  powder  and  wadding  at  a 
person,  within  such  a  distance  that  he  might  have  been  hit,  is  tin 
assault.    R.  v.  Cronan,  24  C.  P.  (Ont.)  102. 

There  can  be  no  assault  where  the  party  consents  to  the  at't 
done.  II.  V.  Guthrie,  L.  R.  1  0.  C.  R.  243  ;  R.  v.  Connolly,  26  Q.  B. 
(Ont.)  320. 
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Tlie  (lefoiulants  were  convictod  for  unlawfully  assaulting;  F., 
"  by  standing  in  front  of  the  horses  and  carria<^e,  driven  hy  the 
said  F.,  in  a  hostile  manner,  and  thereby  forcibly  detaining  him, 
the  said  F.  on  tlie  public  highway  against  his  will."  The  convic- 
tion was  quashed  because  it  alleged  the  detention  of  the  driver,  as 
occasioned  by  standing  in  front  of  the  horses  only,  and  not  in  front 
of  the  horses  and  carriage,  and  it  was  a  question  of  law  whether 
detaining  the  horses  was  also  a  detention  of  the  driver,  li.  v. 
McEiligott,  n  0.  R.  535. 

A  niiigistrate  has  no  right  to  order  an  examination  of  the  person 
of  a  prisoner.  An  examination  by  medical  men,  in  pursuance  of 
uch  an  order,  of  the  person  of  a  female,  in  custody  upon  the  charge 
of  concealing  the  birth  of  her  illegitimate  child,  constitutes  an 
assault.  Agnew  v.  Dohson,  13  Cox,  625.  As  to  woman  under 
sentence  of  death,  see  Code,  s.  730. 

Using  insulting  and  abusive  language  to  a  person  in  his  own 
office,  and  on  the  public  street,  and  using  the  fist  in  a  threatening 
and  menacing  manner  to  the  face  and  head  of  a  person,  amounts 
to  an  assault.     R.  v.  Harmer,  17  Q.  B.  (Out.)  555. 

A  conductor  on  a  .rain  is  not  liable  for  an  assault  under  the 
51  V.  c.  29,  8.  218,  in  attempting  to  put  a  person  off  the  cars  who 
refuses,  after  being  several  times  requested,  to  pay  his  proper  fare. 
R.  v.  Faneuf,  5  L.  C.  J  167.  No  doubt,  however,  if  the  conductor 
used  more  force  than  was  necessary,  it  would  amount  to  an  assault. 
Moderate  correction  of  a  servant,  or  scholar,  by  his  master,  is  not 
an  assault  ;  but  wounding,  kicking  and  tearing  a  person's  clothes, 
do  not  fall  within  the  scope  of  moderate  correction.  Mitchell  v. 
Defries,  2  Q.  B.  (Ont.)  430. 

Chastisement  unnecessary  for  the  maintenance  of  school  discip- 
line, and  out  of  proportion  to  the  nature  of  the  offence,  and 
springing  from  motives  of  caprice,  anger,  or  bad  temper,  cannot  be 
justified  by  a  schoolmaster.  Brisson  v.  Lafontaine,  8  L.  C.  J.  173. 
But  it  is  lawful  for  every  parent,  or  person  in  the  place  of  a  parent, 
schoolmaster  or  master,  to  use  force  by  way  of  correction  towards 
any  child,  pupil  or  apprentice  under  his  care,  provided  that  such 
force  is  reasonable  under  the  circumstances.     Code,  s.  55. 
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Tilt!  owner  of  f^ouds  which  arc  wi'on;j;rulIy  in  the  possession  of 
another,  may  justify  an  assault  in  orclur  t()  rf'[)osseF^  himself  of 
them,  no  unnectissary  violence  bein<^  used.  Blades  v.  niy<;s,  10 
C.  B.  N.  S.  713. 

A  common  assault  is  nn  indictable  otl'enee,  and  is  so  punish- 
able. See  Code,  s.  'li\r> ;  U.  v.  Taylor,  lu  11.  1  C.  C.  11.  194.  The 
punishment  usually  inllicted  is  Ihic,  imprisonment,  and  sureties  to 
keep  the  peace;  and  tl)0  court  of  (Quarter  Sessions  has  a  }j;eni.ral 
jurisdiction  to  line  and  imprison  for  an  jissanlt.  Ovens  v.  Tajlor, 
1<J  C.  P.  (Ont.)  -10-5-2. 

If,  on  the  hearinjj;  of  a  charge  of  assault  evidence  be  j^iven  of  a 
higher  offence,  such  as  rape,  the  justices  may  still  convict  of  the 
common  assault,  provided  they  disijclievo  the  evidence  ns  to  the 
other  point.  Ex  parte  Thompson,  (5  U.  i*v:  N.  193;  Wilkinson  v. 
Button,  3  B.  .1'  S.  821. 

A  person  making  a  Jmna  jhl,;  claim  of  right  to  be  present,  as 
one  of  the  public,  in  a  law  court  at  the  hearing  of  a  suit,  is  not 
justilietl  in  committing  an  assaiiU  upon  a  polic(i  constable  and  an 
official  who  endoavom*  to  remove  hiin.  Such  a  claim  of  right  does 
not  oust  the  jurisdiction  of  the  magistrate  who  has  to  try  the 
charge  of  assault,  and  he  may  refuse  to  allow  cross-examination, 
and  to  admit  evidence  in  respect  of  such  a  claim.  B.  v.  Eardley, 
49  J.  P.  551. 

Under  s.  842  (8)  of  the  Code,  no  justice  shall  hear  and  deter- 
mine any  case  of  assault  and  battery  in  which  any  question  arises 
as  to  the  title  to  any  lands,  tenements  or  hereditaments,  or  any 
interest  therein  or  accruing  therefrom  or  as  to  any  bankruptcy  or 
insolvency  or  any  execution  under  the  process  of  any  court  of 
justice. 

Section  259  of  the  Code,  relates  to  indecent  assaults  upon 
females,  s.  260  to  sodomy  or  indecent  assault  upon  males.  In  the 
former  case  if  the  girl  in  respect  of  whom  the  offence  is  charged  to 
have  been  committed  or  any  other  child  of  tender  years  who  is 
tendered  as  a  witness  does  not  in  the  opinion  of  the  court  or  jus- 
tices understand  the  nature  of  an  oath,  the  evidence  of  such  girl  or 
other  child  of  tender  years  may  be  received  though  not  given  upon 
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oath  if  in  the  opinion  of  the  court  or  justices  as  the  case  may  he, 
such  girl  or  other  child  of  tender  years  is  possessed  of  sufficient 
intelligence  to  justify  the  reception  of  the  evidence  and  under- 
stiinds  the  duty  of  speaking  the  truth.  But  such  testimony  must 
be  corroborated  by  some  other  material  evidence  in  support  there- 
of implicating  the  accused.  Code,  s.  685  ;  see  also  the  50  V.  c.  81, 
s.  25. 

If  a  girl  over  the  age  of  fourteen  consents  to  the  act,  there  is  no 
offence.  E.  v.  Johnson,  10  Cox,  144.  There  cannot  be  an  in- 
decent assault  where  there  is  consent.  H.  v.  Woliaston,  12  Cox, 
180.     Unless  the  person  is  under  fourteen,  see  s.  2G1  of  the  Code. 

Where  a  child  submits  to  an  act,  not  knowing  its  nature,  it  is 
an  assault,  though  if  there  were  a  positive  will  and  consent  exer- 
cised, it  would  not  be.     R.  v.  Lock,  2  C.  C.  R.  10. 

Assault  is  one  of  the  offences  in  respect  of  which  if  a  person 
is  summarily  convicted  before  a  justice,  the  latter  may  if  it  is  a 
first  conviction  discharge  the  offender  upon  his  making  such  satis- 
faction to  the  person  aggrieved  for  damages  and  costs,  or  either  of 
them,  as  are  ascertained  by  the  justice.  Code,  s.  861.  See  also 
8.  834  as  to  costs  on  conviction  for  assault. 

Assaults  causing  actual  bodily  harm,  and  aggravated  assaults 
are  governed  by  ss.  262,  263  and  783  of  the  Code. 

Under  s.  713  of  the  Code  every  count  shall  be  deemed  divisil)le; 
and  if  the  commission  of  the  offence  charged,  as  described  in  the 
enactment  creating  the  offence  or  as  charged  in  the  count,  includes 
the  commission  of  any  other  offence  the  person  accused  may  he 
convicted  of  any  offence  so  included  which  is  proved,  although  the 
whole  offence  charged  is  not  proved  ;  or  he  may  be  convicted  of  an 
attempt  to  commit  any  offence  so  included. 

2.  Provided,  that  on  a  count  charging  murder,  if  the  evidence 
proves  manslaughter  but  does  not  prove  murder  the  jury  may  find 
the  accused  not  guilty  of  murder  but  guilty  of  manslaughter,  but 
shall  not  on  that  count  find  the  accused  guilty  of  any  other  offence. 
See  also  Code,  s.  633. 
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Under  the  forej,'oing  section,  where  tlie  indictable  offence  in- 
cludes an  assault,  there  may  be  an  acquittal  ol"  the  otYunce  and  a 
conviction  of  assault,  if  the  evidence  warrants  such  findinf^. 

But  under  this  section  there  cannot  be  a  conviction  of  an  assault 
unless  the  assault  is  included  in,  and  forms  parcel  of  the  offonce, 
and  the  assault  must  also  be  committed  in  attempting  to  commit 
the  offence,  and  in  pursuance  of  that  object.  See  It.  v.  Dingman, 
22  Q.  B.  (Ont.)  288  ;  l\.  v.  Cregan,  1  Ilannay,  30 ;  11.  v.  Ganes, 
22  C.  P.  (Ont.)  185  ;  R.  v.  Smith,  U  Q.  B.  (Ont.)  552  ;  H.  v.  Sirois, 
27  S.  C.  N.  B.  GIO. 

So  on  an  indictment  for  shooting  with  intent,  the  prisoner,  if 
acquitted  of  the  indictable  offence,  may  be  convicted  of  a  common 
assault.     R.  v.  Cronan,  24  C.  P.  (Ont.)  106. 

So  on  an  indictment  for  an  assault  with  intent  to  do  grievous 
bodily  harm,  if  the  jury  find  the  assault  committed,  but  negative 
the  intent,  they  may  convict  of  a  common  assault.  R.  v.  Lackey, 
.1  Pugs.  &  Bur.  19-1. 

>So  on  a  count  for  assaulting,  beating,  wounding  and  occasion- 
ing actual  bodily  harm  against  the  statute,  the  prisoner  may  be 
convicted  of  a  common  assault.     R.  v.  Oliver,  8  Cox,  384. 

The  prisoner  was  charged  with  an  assault  with  intent  to  com- 
mit murder,  in  that  he  had  opened  a  railway  switch  with  intent  to 
cause  a  collision,  whereby  two  trains  did  come  into  collision 
causing  a  severe  injury  to  a  person  in  one  of  them,  it  was  held  that 
this  was  not  an  assault  with  intent  to  commit  murder  within  the 
meaning  of  the  Extradition  Treaty.     Re  Lewis,  6  P.  R.  (Ont.)  236. 

As  to  assaults  on  constables  employed  on  government  railways. 
See  R.  S.  C.  c.  38.  s.  56. 

To  support  a  charge  of  an  assault  on  a  constable  in  the  execu- 
tion of  his  duty,  it  is  not  necessary  that  the  defendant  should  know 
that  he  was  a  constable  then  in  the  execution  of  his  duty ;  it  is 
sufficient  that  the  constable  should  have  been  acting  in  the 
execution  of  bis  duty,  and  then  been  assaulted.  R.  v.  Forbes,  10 
Cox,  862.  If  a  constable  sees  an  assault  committed,  he  may, 
recently  after  that  assault,  and  before  all  danger  of  further  violence 
has  ceased,  apprehend  the  offender;  and  if  in  so  doing  he  is  resisted 
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and  assaulted,  the  person  assaulting  is  liable  to  be  convicted  of 
assaulting  a  constable  in  the  execution  of  his  duty.  R.  v.  Light, 
7  Cox,  889. 

If  a  constable  in  making  an  arrest  is  assaulted,  and  it  a[ipear8 
that  the  constable  was  acting  at  the  time  in  the  due  execution  of 
his  duty,  and  had  aright  to  make  the  arrest,  the  person  committing 
the  assault  may  be  convicted  of  assaulting  the  constable  in  the 
execution  of  his  duty.     See  R.  v.  Light.  7  Cox,  389.     Code,  s.  '2G3. 

But  if  the  constable  had  no  right  to  make  the  arrest,  the  person 
assaulting  him  cannot  be  convicted  of  assaulting  a  constable  in  the 
execution  of  his  duty.  Galliard  v.  Laxton,  9  Cox,  127  ;  R.  v. 
Saunders,  L.  R.  1  C.  C.  R.  75. 

It  must  be  remembered,  however,  that  if  the  party  used  more 
force  and  violence  than  was  necessary,  he  might  be  convicted  of  a 
common  assault.     R.  v.  Mabel,  9  C.  &  P.  474. 

If  the  apprehension  is  unlawful,  the  prisoner  cannot  be  con- 
victed of  wounding  the  constable  with  intent  to  prevent  his  lawful 
apprehension.     R.  v.  Marsden,  11  Cox,  90. 

It  is  submitted,  notwithstanding  the  decision  of  the  majority  of 
the  court,  in  R.  v.  Lantz,  19  N.  S.  R.  1,  that  a  constable 
executing  civil  process,  is  not  a  peace  officer  in  the  due  execution 
of  his  duty,  so  as  to  be  entitled  to  the  protection  of  this  clause,  and 
a  party  assaulting  him  under  such  circumstances  would  be  liable 
only  for  a  common  assault. 

Where  a  police  officer  attempts  an  arrest,  by  virtue  of  a  war- 
rant, for  an  offence  punishable  on  summary  conviction,  the  person 
resisting  such  arrest,  and  assaulting  the  officer,  in  so  doing,  cannot 
be  convicted  of  such  assault,  if  the  officer  has  not  the  warrant  in 
his  possession  at  the  time  of  the  arrest — a  constable  not  being 
authorized  to  arrest  in  such  case,  unless  he  has  the  warrant  in  his 
possession  at  the  time.  Codd  v.  Cabe,  L.  R.  1  Ex.  D.  352.  See 
Code,  88.  32  and  843. 

If  a  warrant  of  commitment,  issued  by  a  justice  of  the  peace,  is 
good  on  its  face,  and  the  magistrate  had  jurisdiction  in  the  case,  it 
is  a  justification  to  a  constable  to  whom  it  is  given  to  be  executed, 
and  a  person  resisting  him  is  guilty  of  an  assault.     But  a  warrant 
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good  on  its  ,'ace,  will  not  protect  a  justice,  if  the  warrant  Imn  no 
valid  foundation,  as  if  it  is  issued  without  any  pro{)er  information 
being  laid.  Api)!('ton  v.  Leppor,  20  C.  P.  (Ont.)  138;  see  miti'  p.  TjI. 
Where  the  warrant  was  based  on  a  conviction  for  an  unlawful 
assault,  it  was  held  not  necessary,  in  order  to  make  the  warrant 
legal,  and  a  justilication  to  the  constable  that  it  snould  bo  stated  in 
the  conviction  and  warrant  that  the  complainant  had  requested  the 
magistrate  to  proceed  summarily. 

A  warrant  of  commitment  issued  by  two  justices  of  the  peace 
for  non-payment  of  a  line  and  costs  imposed  on  J.  D.  who  had  been 
convicted  of  an  offence  under  the  "  Indian  Act,"  directed  the  con- 
stables of  the  county  of  11  to  take  and  deliver  J.  1).  to  the  keeper  of 
the  common  gaol  of  the  county,  to  be  kept  there  for  two  months 
unless  tlie  fine  and  costs  imposed  including  costs  of  conveying  to 
the  gaol  should  be  sooner  paid.  The  constable  Laving  been 
assaulted  in  attempting  to  execute  this  warrant,  the  court  held  that 
the  justices  having  had  jurisdiction  over  the  offence  and  the  war- 
rant being  valid  on  its  face,  it  afforded  a  complete  protection  to 
the  constable  executing  it,  and  that  the  defendant  was  properly 
convicted  of  assaulting  the  constable  in  the  execution  of  his  duty, 
notwithstanding  that  the  award  of  punishment  may  have  been 
eri'oneous  in  directing  imprisonment  for  non-payment  of  the  tine 
and  costs  includmg  costs  of  conveying  to  gaol,  as  not  authorized  by 
the  "  Indian  Act."     li.  v.  King,  18  0.  R.  560 ;  see  Code,  s.  18. 

An  officer  of  justice  who  strikes  a  prisoner  without  necessity  is 
guilty  of  an  unjustifiable  assault.  Courcelles  v.  City  Montreal, 
7  Mont.  S.  C.  154. 

An  assault  is  none  the  less  a  breach  of  the  peace  because  it  is 
committed  by  a  husband  upon  the  person  of  his  own  wife,  and  the 
wife  is  a  competent  person  to  make  the  complaint.  Ex  parte  Abell, 
2  Pugs.  &  Bur.  600. 

A  battery  is  not  necessarily  a  forcible  striking  with  the  hand  or 
stick  or  the  like,  but  includes  every  touching  or  laying  hold, 
however  trifling,  of  another  person  or  his  clothes  in  an  angry, 
revengeful,  rude,  insolent  or  hostile  manner,  for  instance,  jostling 
another  out  of  the  way.     Thus,  if  a  man  strikes  at  another  with  a 


ATTEMl'TS. 


357 


cane  or  fist,  or  throws  a  bottle  at  him,  if  lie  miss,  it  is  an  assault,  if 
he  hit,  it  is  a  hattery. 

But  it  is  not  a  hattery  merely  to  lay  hands  on  another  to  attract 
his  attention,  provided  it  he  not  done  hostilely.  Coward  v.  Bad- 
deley,  4  II.  &  N.  47«. 

ATTEMPTS. 

Every  one  who,  havinj?  an  intent  to  commit  an  ofifence,  does  or 
omits  an  act  for  the  jiurpose  of  accoraplishinjjf  Ins  object  is  guilty  of 
an  attempt  to  commit  the  offence  intended  whether  under  the  cir- 
cumHtances  it  was  possible  to  commit  such  otl'ence  or  not. 

The  question  whether  an  act  done  or  omitted  with  intent  to 
commit  an  offence  is  or  is  not  only  preparation  for  the  commission 
of  that  offence,  and  too  remote  to  constitute  an  uttompt  to  commit 
it,  is  a  question  of  law.     Code,  s.  64. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who  attempts,  in  any  cr  ■  not  lierei\^aefore 
provided  for,  to  commit  any  indictable  offence  for  wK'ich  the  pun- 
ishment is  imprisonment  for  life,  or  for  fourteen  yeaib,  or  for  any 
teri.i  longer  than  fourteen  years.     Code,  s.  528. 

Every  one  who  attempts  to  commit  any  indictable  offence  for 
committing  which  the  longest  term  to  which  the  offender  can  be 
sentenced  is  less  than  fourteen  years,  and  no  express  ])rovision  is 
made  by  law  for  the  punishment  of  such  attempt,  is  guilty  of  an 
indictable  offence  and  liable  to  imprisonment  for  a  term  equal  to 
one-half  of  the  longest  term  to  which  a  person  committing  the 
indictable  offence  attempted  to  be  committed  may  be  sentenced. 
Code,  8.  629. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who  attempts  to  commit  any  offence  under 
any  statute  for  the  time  being  in  force  and  not  inconsistent  with 
this  Act,  or  incites  or  attempts  to  incite  any  person  to  commit  any 
such  offence,  and  for  the  punishment  of  which  no  express  provision 
is  made  by  such  statute.     Code,  s.  530. 

When  the  complete  commission  of  the  offence  cliaiged  is  not 
proved  but  the  evidence  establishes  an  attempt  to  commit  the 
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offence,  the  accused  may  be  convicted  of  such  attempt  and  punishod 
accordingly.     R.  b.  C.  c.  174,  s.  183.     Code,  s.  711. 

An  assault  with  intent  to  commit  an  indictable  offence  is  an 
attempt  to  commit  an  offsn^  •?  within  tiie  meaning  of  this  section, 
and  on  an  indictment  for  rape  a  conviction  for  an  assault  with 
intent  to  commit  rape  is  valid.     John  v.  R.,  15  S.  C.  R.  384. 

When  an  attempt  to  nommit  an  offence  is  charged  but  the 
evidence  establishes  the  commission  of  the  full  offence,  the  accused 
shall  not  be  entitled  to  be  acquitted,  but  the  jury  may  convict  him 
of  the  attempt,  unless  the  court  before  which  such  trial  is  bad 
thinks  fit,  in  its  discretion,  to  discharge  the  jury  from  giving  any 
verdict  upon  such  trial,  and  to  direct  such  person  to  be  indicted  for 
the  complete  offence. 

Provided  that  after  a  conviction  for  such  attempt  the  accused 
shall  not  be  liable  to  be  tried  again  for  the  offence  which  he  was 
charged  with  attempting  to  commit.  R.  S.  C.  c,  l74,  s.  ]84. 
Code,  s.  712.     See  also  indi(?table  offences. 

ATTEMPTS    TO    MURDER. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  im- 
prisonment for  life,  who  does  any  of  the  following  things  with 
intent  to  commit  murder  ;  that  is  to  Fay — 

('0  administers  any  poison  or  other  destructive  thing  to  any 
person,  or  causes  any  such  poison  or  destructive  thing  to  be  so 
administered  or  taken,  or  attempts  to  administer  it,  or  attempts  to 
cause  it  to  be  so  administered  or  taken ;  or 

(6)  by  any  means  whatever  wounds  or  causes  any  grievous 
bodily  harm  to  any  person  ;  or 

(c)  shoots  at  any  person,  or,  by  drawing  a  trigger  or  in  any 
other  manner,  attempts  to  discharge  at  any  person  any  kind  of 
loaded  arms ;  or 

((/)  attempts  to  drown,  suffocate,  or  strangle  any  person;  or 

(e)  destroys  or  damages  any  building  by  the  explosion  of  any 
explosive  substance ;  or 
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(/)  sets  fire  to  any  ship  ov  vessel  or  any  part  thereof,  or  any 
part  of  the  tackle,  apparel  or  furniture  thereof,  or  to  any  goods  or 
chattels  being  therein  ;  or 

(r/)  casts  away  or  destroys  any  vessel ;  or 

{h)  by  any  other  means  attempts  to  commit  murder.  R.  S.  C. 
c.  162,  s.  12.     Code,  s.  232. 

B.  drew  a  loaded  pistol  from  his  pocket  for  the  purpose  of 
murdering  S.,  but  before  he  had  time  to  do  anything  further  in 
pursuance  of  his  purpose,  the  pistol  was  snatched  out  of  his  hand 
and  he  was  at  once  arrested.  It  was  held  that  this  was  not  an 
attempt  to  murder.     R.  v.  Brown,  10  Q.  B.  D.  381. 

BANKS. 

Under  the  53  V.  c.  31,  s.  97,  any  officer  of  a  bank  wilfully 
giving  any  creditor  thereof  an  undue  or  unfair  preference  over  the 
other  creditors  is  guilty  of  a  misdemeanour,  and  by  s.  99,  the 
milking  of  any  wilfully  false  or  deceptive  statement  in  any  account, 
statement,  return,  report  or  other  document,  respecting  the  affairs 
of  the  bank  is,  unless  it  amounts  to  a  higher  offence,  a  mis- 
demeanour punishable  by  imprisonment  for  a  term  not  exceeding 
five  years.  Under  s.  100,  it  is  an  offence  against  the  Act  for  any 
person  to  use  the  title  of  "  bank,"  "  banking  company,"  **  banking 
house,"  "banking  association,"  or  ■'  banking  institution,"  without 
being  authorized  so  to  do  by  the  A.ct  or  by  some  other  Act  in  force 
in  that  behalf. 

Under  the  319th  section  of  the  Code,  it  is  an  indictable  offence 
for  any  cashier,  assistant  cashier,  manager,  officer,  clerk  or  servant 
of  any  bank  to  steal  any  money  or  security  for  money,  whether 
belonging  to  the  bank  or  to  any  person  lodging  the  same  with 
the  bank. 

BARUATRY. 

This  is  the  offence  of  frequently  inciting  and  stirring  up  suits 
and  quarrels  between  Her  Majesty's  subjects,  either  at  law  or 
otherwise.  The  offence  io  a  misdemeanour,  punishable  by  fine  and 
imprisonment.     It  is  insufficient  to  prove  a  single  act,  inasmuch  as 
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it  is  of  the  essence  of  the  offence  that  the  offender  should  be  a 
common  barrator. 

BAWDY    HOUSE. 

A  common  bawdy  house  is  a  house,  room,  set  of  rooms,  or  place 
of  any  kind  kept  for  purposes  of  prostitution.     Code,  s.  195. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who  keeps  any  disorderly  house,  that  is  to 
say,  any  common  bawdy-house,  common  gaming-house  or  common 
betting-house,  as  hereinbefore  defined. 

Any  .->ne  who  appears,  acts,  or  behaves  as  master  or  mistress,  or 
as  the  person  having  the  care,  government  or  management,  of  any 
disorderly  house  shall  be  deemed  to  be  the  keeper  thereof,  and 
shall  be  liable  to  be  prosecuted  and  punished  as  such,  although  in 
fact  he  or  she  is  not  the  real  owner  or  keeper  thereof.  Code, 
8.  198.     See  as  to  houses  of  ill-fame,  ante  p.  123. 

BETTING    AND    POOL-SELLING. 

A  common  betting-house  is  a  house,  office,  room  or  other 
place — 

(a)  opened,  kept  or  used  for  the  purpose  of  betting  between 
persons  resorting  thereto  and — 

(i)  the  owner,  occupier,  or  keeper  thereof ; 

(ii)  any  person  using  the  same  ; 

(iii)  any  person  procured  or  employed  by,  or  acting  for  or 
on  behalf  of  any  such  person  ; 

(iv)  any  person  having  the  care  or  management,  or  in  any 
manner  conducting  the  business  thereof;  or 

(b)  opened,  kept  or  used  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  any  such  person  as 
aforesaid,  as  or  for  the  consideration, 

(i)  for  any  assurance  or  undertaking,  express  or  implied,  to 
pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event  or 
contingency  of  or  relating  to  any  horse-race  or  other  race,  tight, 
game  or  sport ;  or 
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(ii)  for  securing  the  paying  or  giving  by  some  other  person 
of  any  money  or  valuable  thing  on  any  such  event  or  contingency. 
Code,  s.  197.    As  to  search  warrant  in  snch  cases,  see  Code,  s.  575. 

Every  one  is  guilty  of  an  indictable  offence,  and  liable  to  one 
year's  imprisonment,  and  to  a  fine  not  exceeding  one  thousand  dol- 
lars, who — 

{<()  uses  or  knowingly  allows  any  part  of  any  premises  under 
his  control  to  be  used  for  the  purpose  of  recording  or  registering 
any  bet  or  wager,  or  selling  any  pool ;  or 

(h)  keeps,  exhibits,  or  employs,  or  knowingly  allows  to  be  kept, 
cx.iibited  or  employed,  in  any  part  of  any  premises  under  his  con- 
trol, any  device  or  apparatus  for  the  purpose  of  recording  any  bet 
or  wager  or  selling  any  pool ;  or 

(c)  becomes  the  custodian  or  depositary  of  any  money,  property 
or  valuable  thing  staked,  wagered  or  pledged ;  or 

{(l)  records  or  registers  any  bet  or  wager,  or  sells  any  pool, 
upon  the  result — 

(i)  of  any  political  or  municipal  election  ; 
(ii)  of  any  race  ; 

(iii)  of  any  contest  or  trial  of  skill  or  endurance  of  man  or 

beast. 

The  provisions  of  this  section  shall  not  extend  to  any  person  by 
reason  of  his  becoming  the  custodian  or  depositary  of  any  money, 
property  or  valuable  thing  staked,  to  be  paid  to  the  winner  of  any 
lawful  race,  sport,  game,  or  exercise,  or  to  the  owner  of  any  horse 
engaged  in  any  lawful  race,  or  to  bets  between  individuals  or  made 
on  the  race  course  of  an  incor])orated  association  during  the  actual 
progress  of  a  race  meeting.     K.  S.  C.  c.  159,  s.  9.     Code,  s.  2u4. 

Uhder  8.  197  of  the  Code,  it  is  not  necessary  that  there  should 
be  evidence  of  such  house,  room  or  place  having  been  opened  and 
kept  or  used  previously  to  the  occasion  in  question. 

The  term  place  does  not  necessarily  mean  one  particular  spot 
but  may  include  a  place  extending  over  a  considerable  area  of 
ground  such  place  need  not  be  bounded  by  a  definite  line,  but  it 
cannot  be  of  unlimited  extent  and  it  is  to  be  confined  to  the  area 
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occupietl  by  tbe  persons  congi'esated  together  and  resorting  to  it, 
and  such  place  is  further  to  be  limited  to  a  space  upon  which  if 
any  one  carried  on  business  there  as  a  betting  man,  he  miolit 
fairly  and  reasonably  be  said  to  be  carrying  on  such  business  in 
the  immediate  presence  of  the  persons  resorting  to  such  space.  Pi. 
V.  Preedy,  17  Cox,  433. 

The  English  Act,  relating  to  betting  houses,  uses  the  worJs 
"house,  room,  or  other  place."  A  tree  in  Hyde  Park,  to  which  a 
man  used  to  resort  to  bet,  was  held  not  a  "place"  under  the  Act. 
Daggett  V.  Catierns,  12  Jur.  N.  S.  2-13.  Under  that  Act  the  place 
must  be  one  of  which  tlie  defendant  is  or  may  be  the  owner  or 
occupier,  or  of  which  he  has  the  care  or  management.  Ih.  But  a 
temporary  wooden  structure  erected  during  races,  was  held  to  be 
within  this  Act.  Shaw  v.  Morley,  L.  B.  3  Ex.  137 ;  so  a  field  is  a 
place  within  this  Act.  Eastwood  v.  Miller,  30  L.  T.  N.  S.  716 :  so 
is  an  umbrella  on  a  race-course.  Bowes  v.  Fenwick,  L.  E.  9  C.  P. 
839;  Haigh  v.  ShefSeld,  L.  R.  10  Q.  B.  102. 

The  respondent  the  keeper  of  a  beer  house  was  charged  under 
the  Imperial  Act,  16  &  17  V.  c.  119,  s.  3,  with  permitting  the  same 
to  lie  used  for  the  purpose  of  betting  with  [)er3on^  resorting  thereto. 
On  five  different  days  a  bookmaker  and  his  clerk  were  in  the  bar 
and  tap  room  of  the  beer  house,  and  used  the  bar  and  tap  room 
for  the  purpose  of  betting,  and  did  bet  upon  horse  races  with 
persons  resorting  thereto.  The  respondent  was  present  and  knew 
of  and  permitted  such  user.  The  bookmaker  and  clerk  did  not 
occupy  any  specific  place  in  the  bar  or  tap  room  and  had  no 
interest  or  property  in  the  premises.  It  was  held  that  the  respon- 
dent had  knowingly  and  wilfull}'  permitted  a  room  to  be  used  for 
the  purpose  of  betting  with  persons  resorting  thereto  within  the 
meaning  of  the  statute  and  ought  to  be  convicted.  Hornsby  v. 
Raggett,  L.  R.  1  Q.  B.  20  (1892). 

In  R.  V.  Smiley,  22  0.  R.  687,  it  was  held  that  section  201  of 
the  Code  did  not  extend  to  the  result  of  any  political  or  municipal 
election,  or  of  any  race,  or  of  any  contest  or  trial  of  skill,  or  endur- 
ance of  man  or  beast,  to  take  place  out  of  Canada.  See  Macleod  v. 
Attorney-General,  17  Cox,  341. 
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Where  an  information  charged  defendant  with  having  on  the 
5th  October,  and  on  divers  other  days  and  times  between  the  said 
5th  October,  and  the  laying  the  information  (16th  November)  kept 
a  betting-house,  a  conviction  for  so  using  the  house  on  the  8th 
November,  was  held  good  and  valid  and  did  not  allege  more  than 
one  offence.     Onley  v.  Gee,  4  L.  T.  N.  S.  338. 
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BIGAMY. 

Bigamy  is — 

(a)  the  act  of  a  person  who,  being  married,  goes  through  a 
form  of  marriage  with  any  other  person  in  any  part  of  the  world ; 
or 

(6)  the  act  of  a  person  who  goes  through  a  form  of  marriage  in 
any  part  of  the  world  with  any  person  whom  he  or  she  knows  to 
be  married ;  or 

(c)  the  act  of  a  person  who  goes  through  a  form  of  marriage 
with  more  than  one  person  simultaneously  or  on  the  same  day. 
E.  S.  C.  c.  37,  s.  10. 

A  "  form  of  marriage  "  is  any  form  either  recognized  as  a 
valid  form  by  the  law  of  the  place  where  it  is  gone  through,  or, 
thougii  not  so  recognized,  is  such  that  a  marriage  celebrated  there 
in  that  form  is  recognized  as  binding  by  the  law  of  the  place  where 
the  offender  is  tried.  Every  form  shall  for  the  purpose  of  this 
section  be  valid,  notwithstanding  any  act  or  default  of  the  person 
charged  with  bigamy,  if  it  is  otherwise  a  valid  form.  The  fact 
that  the  parties  would,  if  unmarried,  have  been  incompetent  to 
contract  marriage  shall  be  no  defence  upon  a  prosecution  for 
bigamy. 

No  one  commits  bigamy  by  going  through  a  form  of  marriage. 

{a)  if  he  or  she  in  good  faith  and  on  reasonable  grounds 
believes  his  wife  or  her  husband  to  be  dead  :  or 

(6)  if  his  wife  or  her  husband  has  been  continually  absent  for 
seven  years  then  last  past  and  he  or  she  is  not  proved  to  have 
known  that  his  wife  or  her  husband  was  alive  at  any  time  during 
those  seven  vears  :  or 
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(c)  if  he  or  she  has  been  divorced  from  the  bond  of  the  first 
marriage;  or 

(d)  if  the  former  marrige  has  been  declared  void  by  a  court  of 
competent  jurisdiction.     R.  S.  C.  c.  161,  s.  4. 

ISo  person  shall  be  liable  to  be  convicted  of  bigamy  in 
respect  of  having  gone  through  a  form  of  marriage  in  a  place  not 
in  Canada,  unless  such  person,  being  a  British  subject  resident  in 
Canada,  leaves  Canada  with  intent  to  go  through  such  form  of 
marriage.     Code,  s.  275. 

The  act  uses  the  expression  "  form  of  marriage,"  because  only 
one  marriage  is  legal,  and  the  former  statute  was  inaccurate  as  a 
person  married  cannot  marry  again,  he  can  only  go  through  the 
ceremony. 

The  first  marriage  must  be  valid.  Tf  it  is  void,  bigamy  cannot 
be  committed,  otherwise  if  it  is  voidable  only.  E.  v.  Jacobs,  1  ^lood. 
C.  C.  140;  see  Breakey  v.  Breakey,  2  Q.  B.  (Ont.)  353.  But  it  is 
not  necessary  that  the  second  marriage  should  be  valid  and  regular 
in  all  respects.  R.  v.  Brawn,  1  C.  &  K.  144 ;  R.  v.  Allen,  L.  R.  1 
C.  C.  R.  367. 

A  bona  fide  belief  by  the  prisoner,  at  the  time  of  the  second 
marriage,  that  her  husband  was  then  dead,  was  no  defence,  prior 
to  the  recent  statute.  R.  v.  Gibbons,  12  Cox,  237.  But  now  under 
8-8  3  (a)  of  8.  275,  it  seems  to  be  whether  there  is  absence  for  seven 
years  or  not.  See  also  R.  v.  Moore,  13  Cox,  544 ;  R.  v.  Bennett, 
14  Cox,  45 ;  R.  v.  Horton,  11  Cox,  670. 

If  the  Crown  proves  the  second  marriage  of  the  prisoner  while 
his  first  wife  is  living,  the  prisoner  must  prove  the  absence  of  the 
first  wife  during  the  seven  years  preceding  the  second  marriage, 
and  where  such  absence  is  not  established,  it  is  not  incumbent  on 
the  prosecution  to  prove  the  prisoner's  knowledge  that  the  first  wife 
was  living  at  the  time  of  the  second  marriage.  R.  v.  P  •.', 
27  L.  C.  J.  201. 

It  has  been  held  that  where  the  prisoner  relies  on  the  firsl  w  s 
lengthened  absence,  and  his  ignorance  of  her  being  alive,  he  must 
show  enquiries  made,  and  that  he  had  reason  to  believe  her  dead, 
or  at  least  could  not  ascertain  where  she  was  or  that  she  was  living, 
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more  especially  where  he  has  deserted  her,  and  this,  notwithstand- 
ing that  the  first  wife  has  married  again.  R.  v.  Smith,  14  Q.  B. 
(Ont.)  565. 

The  law  is  different  under  s-s.  3  (h)  s.  275.  The  seven  years  is 
now  a  defence  in  the  ahsence  of  evidence  showing  knowledge  that 
the  husband  or  wife  was  alive  when  the  form  of  marriage  was  gone 
through,  and  when  there  is  continual  absence  for  that  time,  the 
burden  of  proving  that  the  prisoner  knew  that  his  wife  was  living 
within  that  time,  is  upon  the  prosecution.  R.  v.  Curgerwen,  L.  R.  1 
C.  C.  R.  1. 

After  the  expiration  of  the  seven  years  the  prisoner  cannot  be 
convicted,  unless  the  prosecution  prove  that  within  such  seven 
years,  the  prisoner  was  aware  of  the  existence  of  his  first  wife.  If 
such  evidence  is  not  forthcoming,  the  prisoner  may  legally  marry 
after  the  seven  years  have  expired,  though  it  is  proved  that  his  first 
wife  is  then  living.     See  R.  v.  Lumley,  L.  R.  1  C.  C.  R.  198. 

In  a  prosecution  for  bigamy  where  there  is  a  foreign  marriage, 
the  foreign  law  must  be  strictly  proved,  and  the  marriage  must  be 
proved  lo  be  in  accordance  with  f  it  law.  This  is  necessary,  even 
where  the  justices,  in  their  individual  capacity,  know  that  the 
marriage  has  been  celebrated  with  the  formalities  required  by  the 
foreign  law.  R.  v.  Smith,  14  Q.  B.  (Ont.)  565.  This,  however,  is 
not  necessary  if  the  marriage  is  admitted  bv  the  defendant,  and 
there  are  corroborating  circumstances  strengthening  the  admission. 
The  testimony  of  the  officiating  clergyman,  that  he  had  a  marriage 
licence,  which  was  brought  to  him  l)y  one  of  the  parties,  that  he 
duly  returned  the  same,  that  all  the  forms  of  law  were  observed  as 
required  by  the  license,  and  that  the  marriage  was  performed 
according  to  the  rites  and  ceremonies  of  his  church,  is  sufficient 
proof  of  the  license  having  been  issued  and  returned,  and  of  the 
marriage  having  been  duly  solemnized.  R.  v.  Allen,  2  Oldright, 
373. 

The  Act  is  not  ultra  vires  the  Dominion  Legislature,  either  as 
being  repugnant  to  Imperial  Legislation  or  on  any  other  grounds. 

In  one  case  in  order  to  prove  the  second  marriage  which  took 
place  in  Michigan,  in  addition  to  the  evidence  of  the  girl  herself, 
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the  evidence  of  the  officiating  minister  was  tendered,  who  showed 
that  during  the  last  twenty-five  years  he  had  solemnized  hundreds 
of  marriages,  that  he  was  a  clergyman  of  the  Methodist  Church, 
that  he  understood  the  laws  of  Michigan  relating  to  marriage,  that 
he  had  been  all  the  while  resident  in  Michigan,  that  he  had  liad 
communications  with  the  Secretary  of  State  regarding  these  laws, 
and  that  this  so-called  second  marriage  was  solemnized  by  hira 
according  to  the  marriage  laws  of  that  State.  The  evidence  was  held 
admissible  in  proof  of  the  validity  of  the  second  marriage,  and  was 
sufficient  proof  of  the  same,  even  assuming  that  such  ought  not  to 
have  been  presumed.     K.  v.  Brierly,  14  0.  R.  525. 

Upon  a  charge  of  bigamy,  the  first  marriage  must  be  strictly 
proved  as  a  marriage  in  law.  Evidence  of  a  confession  of  his  first 
marriage  made  by  the  prisoner  is  not  evidence  on  which  he  could 
be  convicted.     E.  v.  Eay,  20  0.  E.  212. 

In  Quebec  it  has  been  held  that  the  admission  of  the  first  mar- 
riage by  the  prisoner,  unsupported  by  other  testimony,  is  sufficient 
to  justify  a  conviction  for  bigamy,  so  far  as  proof  of  the  first 
marriage  is  concerned.     E.  v.  Creamir,  10  L.  C.  E.  404. 

The  Code  uses  the  expression  "  form  of  marriage,"  the  meaning 
of  which  is  de aned  by  s-s.  2  of  s.  275. 

As  to  the  marriage  of  British  subjects  outside  of  the  United 
Kingdom,  see  Imp.  Acts.  53  &  54  V.  c.  47,  and  54  &  55  V.  c.  74. 

Prior  to  the  passing  of  "  The  Canada  Evidence  Act,"  1893,  56 
V.  c.  31,  8.  3,  the  first  wife  or  husband  was  not  a  competent  wit- 
ness. See  E.  v.  Madden,  14  Q.  B.  (Out.)  588;  R.  v.  Bienvenu,  15 
L.  C.  J.  141. 

But  now,  the  husband  or  wife  of  a  prisoner  charged  with 
bigamy  is  competent,  and  the  rule  always  was  that  after  proof  of 
the  first  marriage  the  second  wife  might  be  a  witness,  for  then  it 
appeared  that  she  was  not  the  legal  wife  of  the  prisoner.  R.  v. 
Tubbee,  1  P.  E.  (Ont.)  98. 

There  must  also  be  proof  that  the  husband  or  wife  was  alive  at 
the  date  of  the  second  marriage.  E.  v.  Lumley,  L.  E.  1  C.  C.  R. 
196;  R.  V.  Curgerwen,  L.  R.  1  C.  C.  R.  1. 
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It  was  proved  that  the  prisoner  and  liis  wife  were  married  in 
1865,  and  that  they  lived  together  after  marriage,  but  how  long 
did  not  a))pear.  There  was  no  evidence  of  separation  or  when 
they  last  saw  each  other.  In  1882,  the  prisoner  married  a  second 
time,  and  was  indicted  for  and  convicted  of  bigamy.  The  convic- 
tion was  held  right,  there  bning  no  evidence  to  displace  the  pre- 
sumption, arising  on  this  state  of  facts,  that  the  first  wife  waa 
living  at  the  date  of  the  second  marriage.  E.  v.  Jones,  15  Cox, 
284. 

Where  the  first  marriage  is  contracted  in  Canada  and  the 
second  in  the  United  States,  it  is  necessary  to  prove  that  the 
prisoner  was,  at  the  time  of  his  second  marriage,  a  subject  of  Her 
Majei:jy,  resident  in  Canada,  and  that  he  left  Canada  with  intent 
to  commit  tiie  offence.  K.  v.  Pierce,  13  0.  R.  2'J6  ;  see  s-s.  4  of 
8.  275  of  the  Code. 

See  as  to  feigned  marriages  s.  277  of  the  Code.  As  to 
polygamy,  see  Afarriage. 

BLASPHKMY. 

The  mere  denial  of  the  truth  of  the  Christian  religion  is  not 
enough  to  constitute  the  offence  of  blasphemy.  There  must  be 
added  a  wilful  intention  to  pervert,  insult  and  mislead  others  bj' 
moans  of  licentious  and  contumelious  abuse  applied  to  sacred 
subjects,  or  by  wilful  misrepresentation  or  artful  sophistries, 
calculated  to  mislead  the  ignorant  and  unwary.  R.  v.  Ramsay, 
15  Cox,  231 ;  see  also  R.  v  Bradlaugh,  Ih.  217. 

As  to  blasphemous  libel,  see  Code,  s.  170. 

BODILY    HARM. 

Section  241  and  following  sections  of  the  Code  relate  to  the 
infliction  of  bodily  harm,  and  grievous  and  actual  bodily  harm 
under  different  circumstances.  Section  252  declares  that  every 
one  who  by  any  unlawful  act,  or  by  doing  negligently  or  omitting 
to  do  any  act,  which  it  is  his  duty  to  do,  causes  grievous  bodily 
injury  to  any  other  person,  is  guilty  of  an  indictable  offence. 

B.,  knowing  that  he  had  gonorrhoea,  had  connection  with  a  girl 
without  informing  her  of  the  fact,  by  means  of  which  the  disease 
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was  communicated  to  her,  and  it  was  held  that  he  mifiht  ho  ci>n- 
victed  of  intlictiiif,'  actual  bodily  harm,  it  appearin;^  tiiat,  though 
the  sii'l  consented,  she  was  ignorant  of  13.  having  the  disease,  and 
would  not  have  consented  had  she  been  aware  of  the  fact.  It.  v. 
Sinclair,  13  Cox,  28. 

The  prisoner  was  the  first  or  almost  the  first  to  leave  the 
gallery  of  a  theatre  at  the  close  of  the  performance.  He  ran  down 
the  stairt,  wilfully  put  out  the  gas  and  placed  an  iron  bar  across 
the  doorway.  This  caused  a  panic  among  the  persons  when 
leaving  the  gallery,  and  several  of  them  were  seriously  injnrid 
through  the  pressure  of  the  crowd,  the  court  held  tiiat  tiie  prisoner 
was  properly  convicted  under  s.  242  of  the  Code.  R.  v.  Martin,  8 
Q.  B.  1).  54. 

imiHKRY. 

The  R.  S.  C.  c.  8,  defines  the  persons  who  are  guilty  of  bribery. 
Section  84  declares  that  giving  money  to  procure  votes  (/»),  prom- 
ising to  procure  employment  (<■).  giving  money  to  obtain  the  return 
of  any  person  to  serve  in  the  House  of  Commons  {d),  procuring 
such  return  in  consequence,  or  (c)  advancing  money  to  be  used 
in  bribery,  are  respectively  misdemeanours.  Section  85  makes 
certain  acts  of  voters  bribery  and  misdemeanours.  To  bribe  or 
attempt  to  bribe  any  officer  of  customs  is  a  misdemeanour. 
R.  S.  C.  c.  82,  s.  221. 

Under  s.  84,  it  is  an  offence  to  promise  to  pay  a  voter  at  an 
election  his  travelling  expenses,  conditionally  on  his  coming  and 
voting  for  a  particular  candidate,  but  a  promise  to  pay  a  voter  bis 
travelling  expenses  without  such  a  condition,  is  legal.  Where  a 
letter  desired  an  elector  to  come  from  H.  to  C.  to  vote  at  the 
latter  place  for  a  particular  candidate,  a  postscript  to  the  letter 
said  :  "  Your  travelling  expenses  will  be  paid,"  it  was  held  that  this 
was  evidence  of  bribery  by  the  writer  of  the  letter.  Cooper  v. 
Slade,  6  E.  &  B.  447. 

It  was  agreed  between  three  candidates  and  their  supporters 
that  there  should  be  a  test  ballot  to  determine  who  should  stand  at 
the  election.  R.,  one  of  the  three,  was  at  the  head  of  the  ballot, 
and  ultimately  elected  M.  P.,  but  it  appeared  that  his  agents  bad 
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given  money  to  voters  to  vote  for  bim  at  the  test  ballot  without, 
however,  making  any  stipulation  as  to  their  votes  at  the  election. 
This  was  held  to  be  bribery.     Brett  v.  Robinson,  L.  E.  6  C.  P.  503. 

Under  s.  89  the  offence  of  personation  is  complete  upon  the 
pursonator  tendering  the  voting  paper,  although  on  being  asked  if 
he  be  the  person  whose  name  is  signed  to  the  voting  paper,  he 
answers  "  No,"  and  the  vote  is  accordingly  rejected.  A  conviction 
for  such  offence  need  not  set  out  the  facts  constituting  the  offence. 
R.  V.  Hague.  9  Cox,  412. 

BRIDGEb 

The  Act  respecting  bridges,  E.  S.  C  c.  93,  imposes  a  penalty 
for  opening  a  bridge  without  the  notice  required  to  be  given  to  the 
Railway  Committee  of  the  Privy  Council,  or  for  opening  contrary 
to  an  order  of  the  Eailway  Committee,  or  for  wilfully  omitting  to 
report  an  accident  on,  or  to  the  bridge.     lb.  ss.  18,  19  and  20. 

BUCKET    SHOPS. 

See  Gaming.     Code,  s.  201. 

BUGGERY. 

This  offence  is  punishable  with  imprisonment  for  life,  under 
s.  174  of  the  Code.  An  attempt  to  commit  the  offence  is  punish- 
able with  ten  year's  imprisonment.    Ih.  s.  175 ;  see  also  s.  178. 


BURGLARY. 

Every  one  is  guilty  of  the  indictable  offence  called  burglary,  and 
liable  to  imprisonment  for  life,  who — 

(a)  breaks  and  enters  a  dwelling-house  by  night  with  intent  to 
commit  any  indictable  offence  therein  ;  or 

(6)  breaks  out  of  any  dwelling-house  by  night,  either  after 
committing  an  indictable  offence  therein,  or  after  having  entered 
such  dwelling-house,  either  by  day  or  by  night,  with  intent  to 
commit  an  indictable  offence  therein.  R.  S.  C.  c.  164,  s.  37. 
Code,  8.  410. 

C.M.M. — 24 
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The  exproshion  "  iiii^lit  "  or  "  iiij^ht  tinio  "  means  the  intorval 
between  nine  o'clock  in  tlio  afternoon  and  six  o'clock  in  the  fore- 
noon of  the  follo\viu<;  (hiy,  and  the  expression  "day"  or  "day 
time  "  includes  thei..terval  between  six  o'clock  in  the  forenoon  and 
nine  o'clock  in  the  afternoon  of  the  same  day.     Code,  s.  tJ  (7). 

In  this  part  the  following  words  are  used  in  the  following 
senses : 

(f()  "  Dwelling-house  "  means  a  permanent  building  the  whole 
or  any  part  of  which  is  kept  by  the  owner  or  occupier  for  the 
residence  therein  of  himself,  his  family  or  servants,  or  any  of  them, 
although  it  may  at  intervals  be  unoccupied  ; 

(i)  A  building  occupied  with,  and  within  the  same  curtilage 
with,  any  dwelling-house  shall  be  deemed  to  be  part  of  the  said 
dwelling-house  if  there  is  between  such  building  and  dwelling- 
house  a  communication,  either  immediate  or  by  means  of  a  covered 
and  inclosed  passage,  leading  from  the  one  to  the  other,  but  not 
otherwise  ; 

{h)  To  "  break"  means  to  break  any  part,  internal  or  external, 
of  a  building,  or  to  open  by  any  means  whatever  (including  lifting, 
in  the  case  of  things  kept  in  their  places  by  their  own  weight),  any 
door,  window,  slmtter,  cellar-tlap  or  other  thing  intended  to  cover 
openings  to  the  building,  or  to  give  passage  from  one  part  of  it  to 
another ; 

(i)  An  entrance  into  a  building  is  made  as  soon  as  any  part 
of  the  body  of  the  person  making  the  entrance,  or  any  part  of  any 
instrument  used  by  him,  is  within  the  building  ; 

(ii)  Every  one  who  obtains  entrance  into  any  building  by 
any  threat  or  artifice  used  for  that  purpose,  or  by  collusion  with 
any  person  in  the  building,  or  who  enters  any  chimney  or  other 
aperture  of  the  building  permanently  left  open  for  any  necessary 
purpose,  shall  be  deemed  to  have  broken  and  entered  that  building. 
E.  S.  C.  c.  164,  3.  2.  Code,  s.  407.  See  also  Code,  ss.  408,  409, 
411,  412  to  418  inclusive. 

To  constitute  a  dwelling-house  within  the  law  of  burglary,  the 
house  must  either  be  the  place  where  one  is  in  the  habit  of 
residing,  or  some  building  between  which  and  the  dwelling-house 
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there  is  a  communication  either  iramodiate  or  by  means  of  a 
covered  and  enclosed  passaj^e  leading  from  one  to  the  other,  the 
two  buildings  being  occupied  in  the  same  right.  11.  v.  .Tanking, 
R.  &  R.  22-1.     See  s.  -107  (a)  0)  of  tiie  Code. 

By  8.  415  of  the  Code,  entering  any  dwelling-house  in  the  night 
with  intent  to  commit  an  indictable  offence  therein  is  an  indictable 
offence.  And  by  the  R.  S.  C.  c.  174,  s.  193,  it  was  provided,  that 
where  a  breaking  and  entering  were  proved  to  have  been  made  in 
the  day  time,  and  no  breaking  out  appeared  to  have  been  made  in 
the  night  time,  or  when  it  was  left  doubtful  whether  such  breaking 
and  entering  or  breaking  out  took  place  in  the  day  or  night  time, 
the  prisoner  might  be  acquitted  of  the  burglary  and  convicted  of 
breaking  and  entering  the  dwelling-house  with  intent  to  commit  a 
felony.     See  now  s.  713  of  the  Code. 

Housebreaking  differs  from  burglary,  in  this,  that  the  former 
may  be  committed  by  dai/,  the  latter  by  nir/ht.  This  offence  con- 
sists in  breaking  and  entering  any  dwelling-house  by  day  and  com- 
mitting any  indictable  offenca  therein,  or  breaking  out  of  such 
house  by  day  after  committing  any  indictable  offence  therein. 
Code,  s.  411. 

Under  s.  417  of  the  Code,  it  is  an  indictable  offence  to  have  in 
possession  at  night  implements  for  the  purpose  of  housebreaking, 
without  lawful  excuse.  Where  several  persons  are  found  out 
together  by  night  for  the  common  purpose  of  housebreaking,  and 
one  only  is  in  possession  of  the  housebreaking  implements,  all  may 
be  found  guilty,  for  the  possession  of  one  is  in  such  ease  the 
possession  of  all.  R.  v.  Thompson,  11  Cox,  362.  But  proof  of  a 
general  intent  to  break  or  enter  any  dwelling-house  is  insufficient. 
There  must  be  proof  of  an  intent  to  enter  some  particular  building. 
E.  V.  Jarrald,  9  Cox,  307. 

Larceny  in  a  dwelling-house  differs  from  housebreaking  inas- 
much as  there  need  not  be  any  breaking,  nor  any  entry  with  a  view 
to  the  commission  of  the  larceny.  The  goods,  however,  must  be 
under  the  protection  of  the  house,  and  not  in  the  personal  care  of 
the  owner.  If  in  such  personal  care,  the  prisoner  would  either  be 
guilty  of  stealing  from  the  person  or  robbery,  if  there  were  circum- 
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stances  of  violence,  force,  and  putting  in  fear.  In  burglary,  there 
need  not  be  any  actual  larceny  ;  it  will  suffice  if  there  is  an  intent 
to  commit  an  indictable  offence. 

But  in  relation  to  the  duties  of  justices  of  the  peace,  no  ex- 
tended enquiry  into  the  technicalities  of  the  aforesaid  offences  is 
necessary.  If  the  offence  is  not  burglary,  it  may  be  house- 
breaking ;  if  not  the  latter  offence,  it  may  be  larceny  in  a  dwelling- 
iiotise ;  the  various  sections  of  the  statute  applying  to  almost  all 
cases  where  either  an  indictable  offence  has  been  committed,  or 
there  is  an  intention  to  commit  the  same. 

An  attempt  to  commit  a  burglary  may  be  established  on  proof 
of  a  breaking  with  intent  to  rob  the  house,  although  there  be  no 
proof  of  actual  entry  of  any  portion  of  prisoner's  person.  E.  v. 
Spanner,  12  Cox,  155.     See  Code,  s.  407  {h)  (i). 

Where  a  prisoner  was  indicted  for  breaking  and  entering  a  shop 
with  intent  to  commit  a  felony,  it  was  proved  that  he  broke  in  the 
roof  with  intent  to  enter  and  tteal,  and  was  then  disturbed;  but 
there  was  no  evidence  that  he  ever  entered  the  shop.  It  was  held 
that  he  might  be  convicted  of  the  misdemeanour  of  attempting  to 
commit  a  felony.  E.  v.  Bain,  L.  &  C.  129.  See  Code,  ss.  415, 
711,  712. 

An  opening  of  a  door  in  a  shop  under  the  same  roof  where  the 
prisoner  lived  as  a  servant,  for  the  purpose  of  committing  an 
indictable  offence,  is  a  breaking  and  entering.  R.  v.  Wenmouth, 
8  Cox,  348. 

See  ss.  51  and  52  of  the  Code,  as  to  defence  of  dwelling-house. 


BY-LAWS. 


In  Ontario  the  55  V.  c.  42,  authorizes  municipalities  to  pass 
certain  by-laws  and  by  s.  289  a  copy  of  any  by-law,  written  or 
printed  without  erasure  or  interlineation  and  under  the  seal  of  the 
corporation,  and  certified  to  be  a  true  copy  by  the  clerk  and  any 
members  of  the  council,  shall  be  deemed  authentic. 

A  by-law  founded  on  an  Act  not  then  in  force  is  invalid.  Thus 
where  a  by-law  was  passed  on  the  27th  of  March  to  go  into  force 
on  the  3rd  of  April  following,  in  anticipation  of  an  Act  passed  the 
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10th  of  March  to  go  into  operation  the  2nd  of  April  then  next 
ensuing,  a  conviction  on  the  by-law  was  quashed.  E.  v.  Reed, 
11  0.  R.  242. 

A  conviction  for  an  offence  against  a  by-law  must  set  out  the 

by-law  where  the  statute  on  which  the  by-law  is  framed  merely 
gives  power  to  pass  by-laws,  but  does  not  make  the  particular  Act, 
for  which  the  conviction  is  an  offence.  Starr  v.  Heales,  4  Russ.  & 
Geld.  84.     In  Ontario  see  55  V.  c.  42,  s.  427. 

A  conviction  was  that  the  defendant  did  on  the  16th  May, 
1886,  create  a  disturbance  on  the  public  streets  of  the  Village  of 
L.,  by  beating  a  drum,  etc.,  contrary  to  a  certain  by-law  of  the 
village.  The  information  was  in  like  terms,  except  that  the  act 
was  laid  as  done  on  Sunday.  The  by-law  was  passed  under  the 
R.  S.  0.  c.  184,  s.  489,  s-s.  46,  whereby  power  was  given  to  pass 
by-laws  "  for  regulating  or  preventing  the  ringing  of  bells,  blowing 
of  horns,  shouting  and  other  unusual  noise  or  noises  calculated  to 
disturb  the  inhabitants."  The  by-law  was  "  the  firing  of  guns, 
blowing  of  h'jrns,  beating  of  drums  and  other  unusual  or  tumultuous 
noises  in  the  public  streets  of  L.,  on  the  Sabbath  day,  are  strictly 
prohibited."  The  only  evidence  was  that  given  by  a  person  who 
said  he  "  saw"  the  defendant  "  playing  the  drum  on  the  streets  of 
L,"  on  the  day  in  question.  It  was  held  that  the  conviction  was 
bad  in  not  alleging  that  the  beating  of  the  drum  was  without  any 
just  or  lawful  excuse.  R.  v.  Martin,  12  0.  R.  800.  See  now 
55  V.  c.  42,  8.  489,  s-s.  46  and  46  (a) ;  also  R.  v.  Raeves,  1  0.  R. 
490 ;  K.  V.  Coutts,  5  O  R.  644. 

A  by-law  of  a  county  municipality  passed  under  the  55  V.  c.  42, 
s.  495,  s-s.  2,  enacted  it  should  not  be  lawful  for  any  person  or 
persons  to  act  as  auctioneers,  or  to  sell  or  put  up  to  sale  any  goods, 
etc.,  by  public  auction  unless  duly  licensed.  It  was  held  that  an 
agent  of  an  assignee  of  an  insolvent  estate  selling  without  a  license 
the  stock  in  trade  of  an  insolvent  who  had  carried  on  business  in 
the  county,  was  rightly  convicted  of  a  breach  of  the  by-law  although 
it  was  the  only  occasion  he  had  so  acted  in  the  municipality.  R. 
v.  Rawson,  22  0.  R.  467. 

A  by-law  of  Toronto  prohibited  any  person  licensed  thereunder 
soliciting  any  person  to  take  or  use  his  express  waggon  or  employ- 
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ing  any  runner  or  other  peraon  to  assist  or  act  in  consort  with  him 
in  soliciting  any  passenger  or  haggage  at  any  of  the  '*  stands,  rail- 
road stations,  steamboat  landings  or  elsewhere  in  the  said  city." 
But  persons  wishing  to  use  or  engage  any  such  express  waggon  or 
other  vehicle,  should  be  left  to  choose  without  any  interference  or 
solicitation.  An  employee  of  defendants,  with  the  consent  of  a 
railway  company  and  under  instructions  from  his  employer,  hoarded 
an  arriving  passenger  train  at  one  of  the  outlying  city  stations  on 
its  way  to  the  union  station  and  went  through  the  cars  calling  out : 
"  Baggage  transferred  to  all  parts  of  the  city."  And  having  in  his 
hands  a  number  of  the  transfer  company's  checks,  no  baggage  was 
taken  at  the  time,  and  the  court  held  that  there  was  no  breach  of 
the  by-law  but  merely  the  carrying  out  of  the  defendant's  agree- 
ment with  the  railway  company,  and  further  that  the  railroad  train 
did  not  come  within  any  of  the  places  mentioned  in  the  by-law. 
R.  V.  Verral,  18  0.  R.  llV. 

The  defendant  was  convicted  of  a  breach  of  a  by-law  passed 
under  the  55  V.  c.  42,  s.  436,  which  provided  that  no  person  should 
after  the  passing  thereof,  without  a  license  therefor,  "  keep  or  use 
for  hire  any  carriage,  truck,  cart,  etc."  The  defendant  was  the 
owner  of  waggons  and  horses,  which  at  the  date  complained  of, 
were  employed  in  hauling  coal  and  gas  pipes  for  a  gas  company 
for  which  defendant  was  paid  by  the  hour  or  day.  The  defendant 
also  engaged  carts  and  horses  which  he  hired  out  to  haul  earth  and 
which  were  so  being  used  on  the  day  complained  of,  it  was  held 
that  the  defendant  came  within  the  terms  of  the  by-law  and  was 
properly  convicted  of  keeping  or  using  for  liire,  etc.  R.  v.  Boyd, 
18  0.  R.  485. 

A  by-law  of  the  city  of  Frederickton  prohibited  persons  from 
"  clambering  over  or  stepping  over  or  standing  upon  the  seats  "  in 
the  city  hall.  A  conviction  for  "clambering  over  and  stepping  on" 
the  seats  is  not  sustained  by  evidence,  that  the  defendant  being 
seated  in  the  hall,  stepped  over  the  back  of  the  seat  in  front  of  him 
and  upon  that  seat,  but  did  not  remain  standing  there.  Stepping 
over  a  seat  is  not  "  clambering  over,"  nor  does  the  mere  stepping 
on  a  seat  while  in  the  act  of  moving  from  one  seat  to  another  come 
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within  the  words  of  a  by-law  "  standing  on  a  seat."     Moore  v. 
Sharkey,  26  S.  C.  N.  B.  7. 

Section  436  of  the  55  V.  c.  42,  empowers  the  police  commis- 
sionera  of  a  city  to  regulate  and  license  the  owners  of  omnibuses. 
But  the  authority  is  to  license  owners  not  drivers,  and  therefore  a 
conviction  of  a  driver  on  a  by-law,  that  no  person  should  drive  or 
own  any  omnibus  without  being  licensed  was  quashed.  R.  v. 
Butler,  22  0.  B.  462. 

A  by-law  is  bad  which  discriminates  in  favour  of  one  class  of 
citizens  over  another.     B.  v.  Pipe,  1  0.  B.  43. 

A  by-law  passed  under  s.  2,  s-s.  2  of  the  (Ont.)  51  V.  c.  33, 
provided  that  all  shops  whore  goods  were  exposed  or  offered  for 
sale  by  retail  in  the  town,  should  be  closed  at  7  p.  m.  on  each  day 
of  the  week  excepting  Saturday,  and  also  that  it  should  not  be 
deemed  an  infraction  of  the  by-law  for  any  shop-keeper  or  dealer 
to  supply  any  article  after  7  p.  m.  to  mariners,  owners  or  others  of 
steamboats  or  vessels  calling  or  staying  at  the  place  where  the  by- 
law was  in  force.  The  by-law  was  held  illegal,  in  discriminating 
between  different  classes  of  buyers  and  different  classes  of  trades- 
men and  was  in  contravention  of  s-s.  9  of  s.  2  of  the  Act.  A 
conviction  thereunder  was  therefore  quashed.  R.  v.  Flory,  17 
0.  R.  715. 

This  Act  was  amended  by  the  52  V.  c.  44,  s.  4. 

On  the  trial  of  a  charge  of  being  a  transient  trader  without  a 
license  contrary  to  a  municipal  by-law,  it  was  held  that  a  copy  of 
the  by-law  certified  by  the  clerk  to  be  a  true  copy  and  under  the 
corporate  seal  as  requn-ed  by  s.  289  of  the  55  V.  c.  42  must  be 
produced  and  put  in  evidence.  It  will  not  be  sufficient  that  a  by- 
law stated  by  the  solicitor  for  the  complainant  to  be  the  original 
by-law  is  produced  and  portions  of  it  read  to  the  defendant  in 
court.  And  when  nothing  more  than  this  is  done  the  conviction 
will  be  quashed.     B.  v.  Dowslay,  19  0.  R.  622. 

CANADA   TEMPERANCE    ACT. 
(See  ScoTX  Act.) 
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CANNED   GOODS. 


The  R.  S.  C.  c.  105,  s.  2,  provides  that  every  package  of  canned 
goods  sold  or  offered  for  sale  in  Canada  for  consumption  therein, 
shall  have  attached  thereto  or  imprinted  thereon,  a  label  or  stamp 
setting  forth  in  legible  characters  the  name  and  address  of  the 
person,  firm  or  company  by  whom  the  same  was  packed,  or  of  the 
dealer  who  sells  the  same  or  offers  it  for  sale,  and  a  contravention 
of  the  Act  renders  the  party  liable  on  summary  conviction  to  a 
penalty  of  two  dollars  for  each  such  package  and  for  a  subsequent 
offence  a  penalty  not  exceeding  twenty  dollars,  and  not  less  than 
four  dollars  for  each  package,  in  respect  of  which  any  such  provi- 
sion has  been  violated. 

CHAMPERTY. 
(See  Maintenance.) 

CHEATS    AND   FRAUDS. 


If  a  person  puts  a  false  mark  or  token  upon  an  article,  as  upon 
a  picture,  the  name  of  a  well-known  painter,  and  sells  the  article 
by  means  of  that  false  token,  his  offence  amounts  to  a  cheat  at 
Common  Law.     E.  v.  Closs,  3  Jur.  N.  S.  1309. 

The  395tli  section  of  the  Code  provides  that  every  one  is  guilty 
of  an  indictable  offence  and  liable  to  three  years'  imprisonment  who 
with  intent  to  defraud  any  person,  cheats  in  playing  at  any  game, 
or  in  holding  the  stakes,  or  in  betting  on  any  event. 

The  defendant  was  convicted  by  the  police  magistrate,  of  the 
city  of  Toronto,  for  playing  at  a  game  of  cards  called  "  pharaoh," 
contrary  to  the  statute  12  Geo.  II.  c.  28,  and  sentenced  to  pay 
£50,  sterling — the  penalty  thereby  imposed.  It  was  held  that 
under  27  Geo.  III.  c.  1,  s.  2,  the  jurisdiction  of  justices  of  the 
peace  in  such  cases  was  taken  away,  and  in  lieu  thereof,  the 
recovery  of  such  penalty  was  to  be  by  civil  action.  R.  v.  Matheson, 
4  0.  R.  559. 

CHILD   ABANDONING. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  three 
years'  imprisonment  who  unlawfully  abandons  or  exposes  any 
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child  under  the  age  of  two  years,  whereby  its  life  is  endangered,  or 
its  health  is  permanently  injured. 

The  words  "  abandon "  and  "  expose "  include  a  wilful 
omission  to  take  charge  of  the  child  on  the  part  of  a  person  legally 
bound  to  do  so,  and  any  mode  of  dealing  with  it  calculated  to 
leave  it  exposed  to  risk  without  protection.  B.  S.  C.  c.  162,  s.  20. 
Code,  s.  216. 

There  cannot  be  an  unlawful  abandonment  of  a  child  under 
this  section,  except  by  a  person  on  whom  the  law  casts  the  obliga- 
tion of  maintaining  and  protecting  the  child,  and  makes  this  a 
duty.  A  person  who  has  the  lawful  custody  and  possession  of  the 
child,  or  the  father  who  is  legally  bound  to  provide  for  it  (see 
ss.  210-217  of  the  Code),  may  offend  against  the  provisions  of  the 
statute.  But  strangers  to  the  child,  under  no  obligation  to  pro- 
vide for  it,  do  not  come  within  the  statute.  R.  v.  White,  L.  R.  1 
C.  C.  R.  311.  If  the  abandonment,  instead  of  merely  injuring  the 
health  of  the  child,  causes  its  death,  the  prisoner  would  it  seems, 
be  guilty  of  murder  or  manslaughter,  according  to  the  circum- 
stances, lb.  31-1.  Though  a  father  has  not  the  actual  custody 
of  his  child,  yet,  as  he  is  legally  bound  to  provide  for  it,  his 
abandonment  and  exposure  of  it  brings  him  within  the  statute. 
lb.  311. 

So  the  mother  of  a  child,  who  has  the  actual  custody  of  it,  may 
come  within  the  Act.  The  mother  of  a  child,  five  weeks  of  age, 
packed  it  up  in  a  hamper  as  a  parcel,  and  sent  it  by  railway, 
addressed  to  the  place  where  its  putative  father  was  then  living, 
giving  directions  to  the  clerk  at  the  station  to  be  very  careful  of" 
the  hamper  and  send  it  by  the  next  train,  but  saying  nothing  as  to 
its  contents.  The  child  reached  its  destination  in  safety,  but  it 
was  held  that  the  motht/  had  unlawfully  abandoned  and  exposed 
the  child.     R.  v.  Falkingham,  L.  R.  1  C.  C.  R.  222. 

To  create  this  offence  at  common  law  the  abandonment  must 
cause  an  injury  to  the  health  of  the  child.  R.  v.  Philpot,  1  Dears. 
179.  As  to  concealing  the  birth  of  a  child,  see  ss.  240  and  714  of 
the  Code,  edm  post  Concealing  the  Birth  of  a  Child. 


>i 

i 

if  ' 

:>!    ^  ■ 

■]     ' 

;       1 

'^ 

1'     ' 

1  ;i 

. ; 

1 

<1     i 

' 

1!  I 

U  fl 

-i 

If 

378 


MAGISTRATES    MANUAL. 


CHir.D,  NEGLECTING  TO  MAINTAIN. 

Every  one  who  as  parent,  guardian  or  head  of  a  family  is  under 
a  legal  duty  to  provide  necessaries  for  any  child  under  the  age  of 
sixteen  years  is  criminally  responsihle  for  omitting,  without  lawful 
excuse,  to  do  so  while  such  child  remains  a  member  of  his  or  her 
household,  whether  such  child  is  helpless  or  not,  if  the  death  of 
such  child  is  caused,  or  if  his  life  is  endangered  or  his  health  is  or 
is  likely  to  be  permanently  injured,  by  such  omission.  Code, 
s.  210. 

It  would  seem  that  under  this  section,  there  can  be  no  convic- 
tion unless  the  parent  has  the  means  to  provide  for  the  child. 
R.  V.  Rugg,  12  Cox,  16. 

A  parent  who  wilfully  withholds  necessary  food  from  his  child, 
with  the  wilful  determination  by  such  withholding  to  cause  the 
death  of  the  child  is  guilty  of  murder  if  the  child  dies.  A  parent 
who  has  the  means  to  supply  necessaries  but  who  negligently 
though  not  wilfully  withholds  from  a  child  food  which  if  admin- 
istered would  sustain  its  life,  and  the  child  consequently  dies,  is 
guilty  of  manslaughter.     R.  v.  Coude,  10  Cox,  547. 

Every  woman  is  guilty  of  an  indictable  offence  who,  with  either 
of  the  intents  hereinafter  mentioned,  being  with  child  and  being 
about  to  be  delivered,  neglects  to  provide  reasonable  assistance  in 
her  delivery,  if  the  child  is  permanently  injured  thereby,  or  dies, 
either  just  before,  or  during,  or  shortly  after  birth,  unless  she 
proves  that  such  death  or  permanent  injury  was  not  caused  by  such 
neglect,  or  by  any  wrongful  act  to  which  she  was  a  party,  and  is 
liable  to  the  following  punishment : — 

(a)  If  the  intent  of  such  neglect  be  that  the  child  shall  not  live, 
to  imprisonment  for  life. 

(h)  If  the  intent  of  such  neglect  be  to  conceal  the  fact  of  her 
having  had  a  child,  to  imprisonment  for  seven  years.  Code, 
s.  239. 

The  Legislature  of  Ontario  has  passed  an  Act,  56  V.  c.  45,  for 

+he  prevention  of  cruelty  to  and  better  protection  of  children. 

jDctiou  2  provides  that  any  person  over  sixteen  years  of  age  who. 
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having  the  care,  custody,  control  or  charge  of  a  child,  being  a  boy 
under  the  age  of  fourteen  years,  or  being  a  girl  under  the  age  of 
sixteen  years,  wilfully  illtreats,  neglects,  abandons  or  exposes  such 
child,  or  causes  or  procures  such  child  to  be  illtreated,  neglected, 
abandoned  or  exposed  in  a  manner  likely  to  cause  such  child  un- 
necessary suffering  or  serious  injury  to  its  health,  shall  be  guilty 
of  an  offence  under  this  Act,  and  on  conviction  thereof,  by  a  court 
of  summary  jurisdiction,  shall  be  liable,  at  the  discretion  of  the 
court,  to  a  fine  not  exceeding  one  hundred  dollars,  or  alternatively 
or  in  default  of  payment  of  such  fine,  or  in  addition  thereto  to 
imprisonment,  with  or  without  hard  labour,  for  any  term  not 
exceeding  three  months.  Under  section  3  there  is  an  increased 
penalty  on  proof  of  interest  in  the  death  of  the  child,  and  under 
section  4,  a  penalty  is  imposed  on  any  person  causing  children  to 
beg  or  sing  on  the  streets. 

CHILD    STRALING. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who,  with  intent  to  deprive  any  parent  or 
guardian,  or  other  person  having  the  lawful  charge,  of  any  child 
under  the  age  of  fourteen  years,  of  the  possession  of  such  child,  or 
with  intent  to  steal  any  article  about  or  on  the  person  of  such 
child,  unlawfully — 

(a)  Takes  or  entices  away  or  detains  any  such  child ;  or 

(b)  Keceives  or  harbours  any  such  child  knowing  it  to  have 
been  dealt  with  as  aforesaid. 

Nothing  in  this  section  shall  extend  to  any  one  who  gets  pos- 
session of  any  child,  claiming  in  good  faith  a  right  to  the  possession 
of  the  child.     K.  S.  C.  c.  162,  s.  45 ;  Code,  s.  28. 

See  R.  V.  Barrett,  15  Cox,  658. 

There  may  be  a  conviction  under  this  section  where  the  child 
has  been  in  the  service  of  the  prisoner,  and  is  unlawfully  detained 
by  fraud.    R  v.  Johnson,  15  Cox,  481. 

CHINESE   IMMiaBATION. 

The  R.  S.  C.  c.  67,  restricts  the  immigration  of  Chinese  to 
Canada,  and  requires  the  payment  of  fifty  dollars  duty  on  each 
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arrival.  To  wilfully  evade  or  attempt  to  evade  any  provision  of 
the  Act,  as  respects  the  payment  of  duty  is  a  misdemeanour.  Ih. 
8.  17  ;  and  to  take  part  in  organizing  any  court  or  tribunal  com- 
posed of  Chinese  persons,  Ih.  s.  18,  or  to  molest,  persecute  or 
hinder  any  officer  or  person  carrying  out  the  Act  is  a  misde- 
meanour,    lb.  s.  19.     See  55  &  56  V.  c.  25. 
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CHURCHES. 

Section  171  of  the  Code  makes  it  an  indictable  offence  for  any 
person  by  threats  or  force  to  unlawfully  obstruct  or  prevent  any 
clergyman  from  performing  his  duties  ;  and  under  section  173,  it 
is  an  offence  to  wilfully  disturb,  interrupt  or  disquiet  any  assem- 
blage of  persons  met  for  religious  worship. 

This  statute  would  only  protect  the  clergyman  when  engaged 
in  the  performance  of  the  acts  therein  mentioned,  and  not  when 
performing  other  duties,  such  as  collecting  alms.  Cope  v.  Barber, 
L.  K  7  C.  P.  393. 

Where  several  persons  are  prosecuted,  tried,  and  convicted 
together  of  an  offence  against  s.  173  of  the  Code,  there  should  be 
only  one  conviction  drawn  up,  and  not  a  separate  conviction  for 
each  person  offending,  but  the  conviction  of  each  person  separately 
is  no  doubt  correct.  The  offence  is  in  its  nature  the  act  of  each, 
and  all  may  not  necessarily  be  equally  guilty.  Parson  q.  t.  v. 
Crabbe,  31  C.  P.  (Ont.)  151.     See  also  s.  172  of  the  Code. 

COCKFIGHTING. 

(h'ee    CUUELTY    to    AN'IM.UiS.) 

COINAGE    OFFENCES. 

The  R.  S.  C.  c.  167,  ss.  26  and  29  to  34,  with  ss.  460  to  479  of 
the  Code,  now  govern  offences  relating  to  the  coin. 

The  mere  possession  of  a  large  quantity  of  pieces  of  counterfeit 
coin  of  the  same  date  pnd  make,  each  being  wrapped  up  in  a 
separate  piece  of  paper,  affords  evidence  of  a  guilty  knowledge  and 
of  an  intention  to  utter  under  the  471st  section.  E.  v.  Jarvis, 
7  Cox,  53. 
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Under  the  478tli  section  the  prisoner  cannot  be  convicted  with- 
out proof  of  the  previous  conviction.  See  R.  v.  Thomas,  L.  li.  2 
C.  C.  R.  41. 

It  is  a  misdemeanour  at  common  law  to  make  or  procure  en- 
graved dies  with  intent  therewith  to  make  a  foreign  coin,  even 
though  all  the  instruments  necessary  had  not  been  obtained. 
R.  V.  Roberts,  7  Cox,  39.  But  the  possession  of  a  mould  for  coin- 
ing the  obverse  side  of  a  half  crown  with  other  coining  materials 
was  deemed  sufficient  evidence  to  go  to  a  jury  on  a  charge  of  felony. 
R.  V.  Weeks,  8  Cox,  455. 

A  galvanic  battery  is  a  machine  within  the  466th  section.  R.  v. 
Glover,  9  Cos,  282. 

The  prisoner  was  convicted  of  uttering  two  false  and  counterfeit 
sovereigns  with  guilty  knowledge.  The  two  sovereigns  were  origin- 
ally genuine,  but  had  been  reduced  in  weight  by  filing  ofi'  nearly 
all  the  original  milling.  New  millings  were  then  made  to  them 
fraudulently,  so  as  to  make  them  resemble  genuine  sovereigns.  It 
was  held  that  the  two  sovereigns,  when  passed  in  that  state,  were 
false  and  counterfeit  coins.    R.  v.  Hermann,  14  Cox,  279. 

Under  the  466th  section,  an  information  should  allege  posses- 
sion without  lawful  authority  or  excuse,  but  a  charge  of  possession 
without  lawful  excuse  is  sufficient,  as  excuse  includes  authority. 
The  words  "  the  proof  whereof  shall  lie  on  the  accused,"  only  shift 
the  burden  of  proof,  and  do  not  alter  the  character  of  the  offence. 
R.  V.  Harvey,  11  Cox,  662. 

As  to  the  evidence  necessary  to  prove  that  coin  is  false  or 
counterfeit,  see  s.  692  of  the  Code. 

Under  s.  718  no  difference  in  the  date  or  year  or  in  any  legend 
marked  upon  the  lawful  coin  described  in  the  indictment,  and  the 
date  or  year  or  legend  marked  upon  the  false  coin,  shall  upon  the 
trial  of  any  person  accused  of  any  offence  respecting  the  currency 
or  coin  be  considered  a  just  or  lawful  excuse  or  acquitting  any  such 
person  of  such  offence. 

Section  721  of  the  Code  provides  for  the  destruction  of  any 
false  or  counterfeit  coin  produced  on  the  trial. 
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COUNTERFEIT   MONEY. 

Offences  in  relation  to  this  are  now  governed  by  ss.  479  and  480 
of  the  Code.  Under  480  {b),  a  person  indicted  for  offering  to  piu- 
chase  counterfeit  tokens  of  value,  cannot  be  convicted  on  evideuc? 
showing  that  the  notes  which  he  offered  to  purchase  were  not 
counterfeit  but  genuine  bank  notes  unsigned,  though  he  believed 
them  to  be  counterfeit  and  offered  to  purchase  under  such  belief. 
R.  V.  Attwood,  20  0.  E.  674. 

COMMON   PURPOSE. 
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The  principle  of  law  is,  that  a  person  doing  an  unlawful  act  is 
liable  for  all  the  consequences  thereof,  though  they  may  be  more 
serious  than  he  intended.  And  if  A.,  intending  to  murder  B., 
shoots  at  and  wounds  C.  supposing  him  to  be  B.  he  is  guilty  of 
wounding  C.  with  intent  to  murder  him,  for  he  intends  to  kill  the 
person  at  whom  he  shoots.    E.  v.  Smith,  7  Cox,  51. 

If  A.  and  B.  agree  together  to  assault  C.  with  their  fists,  and  C. 
receives  a  chance  blow  of  the  fists  from  either  of  them,  both  A.  and 
B.  are  guilty  of  manslaughter.  But  should  A.  of  his  own  impulse, 
kill  C.  with  a  weapon  suddenly  caught  up,  B.  would  not  be  respon- 
sible for  the  death,  he  being  only  liable  for  acts  done  in  pursuance 
of  the  common  design  of  himself  and  A.    E.  v.  Caton,  12  Cox,  624. 

Where  two  persons  go  out  with  the  common  object  of  robbing  a 
third  person,  and  one  of  them,  in  pursuit  of  that  object,  does  an 
act  which  causes  the  death  of  that  third  person  under  such  circum- 
stances as  to  be  murder  in  him  who  does  the  act,  it  is  murder  in 
the  other  also.    E.  v.  Jackson,  7  Cox,  357.     See  ante,  p.  336. 

Section  61,  s-s.  2  of  the  Code,  provides  as  follows : 
If  several  persons  form  a  common  intention  to  prosecute  any 
unlawful  purpose,  and  to  assist  each  other  therein,  each  of  them  is 
a  party  to  every  offence  committed  by  any  one  of  them  in  the 
prosecution  of  such  common  purpose,  the  commission  of  which 
offence  was,  or  ought  to  have  been  known  to  be  a  probable  conse- 
quence of  the  prosecution  of  such  common  purpose. 
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COMPOUNDING   OFFENCES. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a  tine 
not  exceeding  the  penalty  conipouudtd  for,  who,  having  brought, 
or  under  colour  of  bringing,  an  action  against  any  person  under 
any  penal  statute  in  order  to  obtain  from  hira  any  penalty,  com- 
pounds the  said  action  without  order  or  consent  of  the  court, 
whether  any  offence  has  in  fact  been  committed  or  not.  K.  S.  C. 
c.  173,  s.  31.     Code,  s.  155. 

Merely  to  forbear  to  prosecute  is  no  offence.  There  is  wanting 
something  else  to  constitute  a  crime,  and  this  essential  is  the 
taking  of  some  reward  or  advantage.  See  however  as  to  treason, 
Code  s.  67  (b).  But  forbearing  to  prosecute  a  criminal  on  account 
of  some  reward  received  is  an  offence.  To  corruptly  take  any 
reward  for  helping  a  person  to  property,  stolen  or  obtained,  etc., 
by  any  indictable  offence  (unless  all  due  diligence  to  bring  the 
offender  to  trial  has  been  used)  is  an  indictable  offence.  Code, 
a.  156.  So  an  advertisement  offering  a  reward  for  the  return  of 
stolen  or  lost  property,  using  words  purporting  that  no  questions 
will  be  asked,  or  seizure  or  inquiry  made  after  the  person  producing 
the  property,  or  that  return  will  be  made  to  any  pawnbroker  or 
other  person  who  has  bought  or  made  advances  on  such  property, 
renders  the  advertiser,  printer  and  publisher,  liable  to  forfeit  two 
hundred  and  fifty  dollars.  lb.  s.  157.  But  the  printer  or  pub- 
lisher of  such  advertisement  must  be  prosecuted  within  six  months. 
Code,  s.  551,  s-s.  (d)  (iv). 

Compounding  an  offence  is  the  taking  of  some  reward  for  for- 
bearing to  prosecute,  or  making  some  bargain  by  which  something 
is  to  be  done  for  not  prosecuting,  the  staying  of  such  prosecution 
being  the  subject,  or  the  principal,  or  special  subject  of  the  arrange- 
ment. It  is  of  no  consequence  whether  a  charge  has  been  formally 
prepared  before  a  magistrate  or  not.  It  is  equally  an  offence  to 
compound  in  such  a  case  after  an  information  has  been  laid. 
Topence  v.  Martin,  38  Q.  B.  (Ont.)  411. 

An  advance  of  money  for  the  purpose  of  taking  up  a  forged 
promissory  note  is  not  compounding  an  indictable  offence.  Ex 
parte  Butt,  13  Cox,  374. 
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The  offence  of  compounding  is  complete  at  the  time  when  the 
agreement  to  abstain  from  prosecuting  is  made,  and  it  is  not 
necessary  to  shew  that  the  prisoner  did  abstain  from  prosecuting, 
and  that  by  reason  of  such  abstention  the  thief  escaped  prosecution. 
Any  person  having  knowledge  that  an  indictable  offence  has  been 
committed,  and  entering  into  an  agreement  to  abstain  from 
prosecuting,  or  to  hinder  the  ends  of  justice,  is  guilty  of  the  offence, 
and  the  offence  is  not  confined  to  the  owners  of  stolen  property 
entering  into  such  agreement.  R.  v.  Burgess,  15  Cox,  71[) ;  IG 
Q.  B.  D.  141. 

Under  s.  377  of  the  Code  an  owner  or  consignor  of  goods,  who 
after  receiving  an  advance  thereon  from  the  consignee  with  intent 
to  deceive,  defraud  or  injure  such  consignee,  makes  any  disposition 
of  the  same  different  from  and  inconsiste  t;  with  the  agreement 
between  him  and  the  consignee,  is  guilty  of  an  indictable  offence, 
but  he  is  not  subject  to  prosecution  if  before  making  such  disposi- 
tion he  pays  or  tenders  to  the  consignee  the  full  amount  of  any 
advance  made  thereon. 

Compounding  a  prosecution  for  selling  liquor  without  license 
would  not  render  a  party  liable  under  the  statute,  and  it  would 
seem  that  in  all  offences  which  involve  damages  to  an  injured 
party  for  which  he  may  maintain  an  action,  it  is  competent  for 
him  notwithstanding  they  are  also  of  a  public  nature,  to  compro- 
mise or  settle  his  private  damage  in  any  way  he  may  think  fit. 
Keir  v.  Leeman,  9  Q.  B.  371-394.  As  to  the  offence  of  compound- 
ing misdemeanours  see  Dwight  v.  Ellsworth,  9  Q.  B.  (Ont.)  540. 

In  general  a  prosecution  can  only  be  compromised  by  leave  of 
the  court.  A  prosecution  for  selling  liquor  without  license  can- 
not be  compromised  without  leave  of  the  court.  Re  Fraser,  1 
U.  C.  L.  J.  N.  S.  320. 

The  statute  18  Eliz.  c.  5,  contains  provisions  against  com- 
pounding informations  on  penal  statutes.  But  this  statute  does 
not  extend  to  penalties  which  are  only  recoverable  by  information 
before  justices.     E.  v.  Mason,  17  C.  P.  (Ont.)  534. 

COMPULSION. 

If  a  person  committing  a  crime  is  not  a  free  agent,  and  is  sub- 
ject to  actual  force  at  the  time  it  is  committed,  he  is  excused ;  as 
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if  the  person  who  does  it  is  compelled  by  threats,  by  a  superior 
force,  instantly  to  kill  him  or  to  do  him  grievous  bodily  harm  if  he 
refuses ;  but  threats  of  future  injury,  or  the  command  of  any  one 
not  the  husband  of  the  offender,  do  not  excuse  any  offence.  So 
necessity  may,  in  some  cases  excuse,  for  instance  A.  and  B.,  swim- 
ming in  the  sea,  after  a  shipwreck,  get  hold  of  a  plank  not  large 
enough  to  support  both,  A.  pushes  B.  off,  who  is  drowned.  This  is 
not  a  crime.     Stephen's  l^ig.  21-2. 

Except  as  hereinafter  provided,  compulsion  by  threats  of 
immediate  death  or  grievous  bodily  harm  from  a  person  actually 
present  at  the  commission  of  the  offence  shall  be  an  excuse  for  the 
commission,  by  a  person  subject  to  such  threats,  and  who  believes 
such  threats  will  be  executed,  and  who  is  not  a  party  to  any  asso- 
ciation or  conspiracy  the  being  a  party  to  which  rendered  him 
subject  to  compulsion,  of  any  offence  other  than  treason  as  defined 
in  paragraphs  a,  b,  c,  d  and  e  of  s-s.  1  of  s.  65  of  the  Code,  murder, 
piracy,  offences  deemed  to  be  piracy,  attempting  to  murder,  assist- 
ing in  rape,  forcible  abduction,  robbery,  causing  grievous  bodily 
harm,  and  arson.    Code,  s.  12. 

No  presumption  shall  be  made  that  a  married  woman  commit- 
ting an  offence  does  so  under  compulsion  because  she  commits  it 
in  the  presence  of  her  husband.    Code,  s.  lb. 

CONCEALED   WEAPONS. 

{See  FIBEABMS.) 


CONCEALING  THE  BIRTH  OF  A  CHILD. 

Every  one  is  guilty  of  an  indictable  offence,  and  liable  to  two 
years'  imprisonment,  who  disposes  of  the  dead  body  of  any  child  in 
any  manner,  with  intent  to  conceal  the  fact  that  its  mother  was 
delivered  of  it,  whether  the  child  died  before,  or  during,  or  after 
birth.    R.  S.  C.  c.  162,  s.  49.     Code,  s.  240. 

If  any  person  tried  for  the  murder  of  any  child  is  acquitted 
thereof  the  jury  by  whose  verdict  such  person  is  acquitted  may 
find,  in  cast:  it  so  appears  in  evidence,  that  the  child  had  recently 
been  born,  and  that  such  person  did,  by  some  secret  disposition  of 
such  child  or  of  the  dead  body  of  such  child,  endeavour  to  conceal 
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the  birth  thereof,  and  thereupon  the  court  may  pass  such  sentence 
as  if  such  person  had  been  convicted  upon  an  indictment  for  the 
concealment  of  birth.     B.  S.  C.  c.  174,  s.  188.     Code,  s.  714. 

The  denial  of  the  birth  only  is  not  sufficient.  There  must  be 
some  act  of  disposal  of  the  body  after  the  child  is  dead.  R.  v. 
Turner,  8  C.  &  P.  755. 

Although  a  child  be  laid  in  such  a  position  that  it  does  not 
necessarily  follow  that  concealment  was  intended,  yet  if  the  jury 
find  that  such  was  the  intention  of  the  mother,  it  would  seem  that 
the  offence  is  complete.  E.  v.  Perry,  1  Pears  &  Dearsly  471. 
Where  it  appeared  that  the  body  of  the  child  was  found  three  days 
after  it  was  born,  behind  the  door  of  the  privy  belonging  to  the 
house  where  she  lived  ab  a  domestic  servant,  the  body  being  in  a 
tub  covered  with  a  small  cloth,  it  was  held  that  there  was  no  con- 
clusive evidence  to  warrant  the  jury  in  finding  a  verdict  for 
concealment  of  birth.  E.  v.  Opie,  8  Cox,  332.  Still  in  such  a  case 
as  this  a  justice  should  commit  the  prisoner  for  trial. 

In  order  to  convict  a  woman  of  endeavouring  to  conceal  the 
birth  of  her  child,  a  dead  body  must  be  found,  and  identified  as 
that  of  the  child  of  which  she  is  alleged  to  have  been  delivered. 
R.  V.  Williams,  11  Cox,  684. 

The  statute  applies  to  persons  other  than  the  mother,  as  well 
as  the  mother  herself. 

The  expression  in  the  statute  *'  any  child  of  which  any  woman 
is  delivered,"  does  not  include  delivery  of  a  foetus,  which  has  not 
reached  the  period  at  which  it  might  have  been  born  alive.  R.  v. 
Berriman,  6  Cox,  888  ;  see  R.  v.  Colmer,  9  Cox,  606.  See  Code, 
s.  219. 

"  Secret  disposition  "  must  depend  upon  the  circumstances  of 
(.  .  ^h  particular  case,  and  the  most  complete  exposure  of  the  body 
might  be  a  concealment,  as  for  instance,  if  the  body  were  placed 
in  the  middle  of  a  moor  in  the  winter,  or  on  the  top  of  a  mountain, 
or  in  any  other  secluded  place  where  it  would  not  likely  be  found. 
R.  v.  Brown,  L.  R.  1  C.  C.  R.  244.  But  there  is  no  doubt  there 
must  be  some  disposition  of  the  body,  which  under  the  circum- 
stances is  likely  to  prevent  its  being  found. 
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Leaving  the  dead  body  of  a  child  in  two  boxes,  closed  and  not 
locked  or  fastened,  one  being  placed  inside  the  other,  in  a  bed- 
room, but  in  such  a  position  as  to  attract  the  attention  of  those 
who  daily  resorted  to  the  room,  is  not  a  *'  secret  disposition  of  the 
body"  within  the  statute.     R.  v.  George,  11  Cox,  41. 

To  come  within  the  meaning  of  the  term  **  secret  disposition," 
there  must  be  a  putting  the  child  into  some  place  where  it  is  not 
likely  to  be  found.     R.  v.  Sleep,  9  Cox,  559. 

The  section  only  applies  to  tbe  concealment  of  the  dead  body 
of  the  child,  and  a  woman  who  endeavours  to  conceal  the  birth  of 
a  child  by  depositing  it,  while  alive,  in  the  corner  of  a  field,  and 
leaving  it  to  die  there,  cannot  be  convicted  of  concealing  the  birth. 
R.  v.  May,  10  Cox,  448. 

CONSPIRACY. 

As  to  conspiracy  to  commit  treasonable  ofifences,  see  s.  69  of 
the  Code ;  and  as  to  a  seditious  conspiracy,  s.  123  (4)  and  s.  124. 

Under  section  152,  every  one  is  guilty  of  an  indictable  offence 
who  conspires  to  prosecute  any  person  for  any  alleged  offence 
knowing  such  person  to  be  innocent  thereof.  So  it  is  an  indictable 
offence  to  conspire  with  any  other  person  by  false  pretenses  or 
false  representations  or  other  fraudulent  means,  to  induce  any 
woman  to  commit  adultery  or  fornication.     Code,  s.  188. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who  conspires  with  any  other  person,  by 
deceit  or  falsehood  or  other  fraudulent  means,  to  defraud  the 
public  or  any  person,  ascertained  or  unascertained,  or  to  affect  the 
public  market  price  of  stocks,  shares,  merchandise  or  anything  else 
publicly  sold,  whether  such  deceit  or  falsehood  or  other  fraudulent 
means  would  or  would  not  amount  to  a  false  pretense  as  herein- 
before defined.     Code.  s.  394. 

A  conspiracy  in  restraint  of  trade  is  an  agreement  between  two 
or  more  persons  to  do  or  procure  to  be  done  any  unlawful  act  in 
restraint  c^  trade.     Code,  s.  51(3. 

No  prosecution  shall  be  maintainable  against  any  person  for 
conspiracy  i,.  refusing  to  work  with  or  for  any  employer  or  work- 


\" 


' 


in 

Is. 


388 


MAGISTRATES    MANUAL. 


man,  or  for  doing  any  act  or  causing  any  act  to  be  done  for  the 
purpose  of  a  trade  combination,  unless  such  act  is  an  ofience 
punishable  by  statute.     53  V.  c.  37,  s.  19;  Code,  s.  518. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a 
penalty  not  exceeding  four  thousand  dollars  and  not  less  than  two 
hundred  dollars,  or  to  two  years'  imprisonment,  and  if  a  corporation 
is  liable  to  a  penalty  not  exceeding  ten  thousand  dollars  and  not 
less  than  one  thousand  dollars,  who  conspires,  combines,  agrees  or 
arranges  with  any  other  person,  or  with  any  railway,  steamship, 
steamboat  or  transportation  company,  unlawfully — 

(a)  to  unduly  limit  the  facilities  for  transporting,  producing, 
manufacturing,  supplying,  storing  or  dealing  in  any  article  or  com- 
modity which  may  be  a  subject  of  trade  or  commerce  ;  or 

(b)  to  restrain  or  injure  trade  or  commerce  in  relation  to  any 
such  article  or  commodity ;  or 

(c)  to  unduly  prevent,  limit,  or  lessen  the  manufacture  or  pro- 
duction of  any  such  article  or  commodity,  or  to  unreasonably 
enhance  the  price  thereof ;  or 

(d)  to  unduly  prevent  or  lessen  competition  in  the  production, 
manufacture,  purchase,  barter,  sale,  transportation  or  supply  of 
any  such  article  or  commodity,  or  in  the  price  of  insurance  upon 
person  or  property.     52  V.  c.  41,  s.  1 ;  Code,  s.  520. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years'  imprisonment  who,  in  pursuance  of  any  unlawful  combina- 
tion or  conspiracy  to  raise  the  rate  of  wages,  or  of  any  unlawful 
combination  or  conspiracy  respecting  any  trade,  business  or  man- 
ufacture, or  respecting  any  person  concerned  or  employed  therein, 
unlawfully  assaults  any  person,  or,  in  pursuance  of  any  such 
combination  or  conspiracy,  uses  anj*  violence  or  threat  of  violence 
to  any  person,  with  a  view  to  hinder  him  from  working  or  being 
employed  at  such  trade,  business  or  manufacture.  R.  S.  C.  c.  173, 
s.  9 ;  Code,  s.  524. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who,  in  any  case  not  hereinbefore  provided  for, 
conspires  with  any  person  to  commit  any  indictable  offence.  Code, 
8.  627. 
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Conspiracy  is  an  agreement  by  two  persons  or  more  to  do,  or 
cause  to  be  done,  an  unlawful  act,  or  to  prevent  the  doing  of  an  act 
ordained  under  legal  sanction  by  any  means  whatever,  or  to  do  or 
cause  to  be  done  an  act  whether  lawful  or  not,  by  means  prohibited 
by  penal  law.     R.  v.  Roy,  11  L.  C.  J.  93. 

The  offence  is  divisible  into  three  heads  :  1.  Where  the  end  to 
be  attained  is  in  itself  a  crime.  2.  Where  the  object  is  lawful,  but 
the  means  to  be  resorted  to  are  unlawful.  3.  Where  the  object  is 
to  do  an  injury  to  a  third  party  or  a  class,  though  if  the  wrong  were 
inflicted  by  a  single  individual  it  would  be  a  wrong  and  not  a  crime. 
R.  V.  Parnell,  14  Cox,  508. 

A  conspiracy  cannot  exist  without  the  consent  of  two  or  more 
persons.  Mulcahy  v.  R.,  L.  R.  3  E.  &  1.  App.  306  ;  and  therefore  a 
man  and  his  wife  cannot  be  indicted  for  conspiring  alone,  because 
they  constitute  one  person  in  law.     Arch.  Cr.  Pldg.  942. 

If  two  persons  are  charged  with  conspiracy  one  cannot  be 
acquitted  and  the  other  convicted,  because  there  must  be  two 
persons  concerned  to  constitute  the  crime,  but  if  more  than  two 
are  charged  all  might  be  acquitted  except  two,  or  all  or  any  number 
beyond  two  may  be  convicted.  Persons  who  are  not  before  the 
court  cannot,  of  course,  be  convicted,  but  prisoners  on  trial  may 
be  convicted  of  conspiring  with  others  not  on  trial.  R.  v.  Bunn, 
12  Cox,  339. 

The  offence  of  conspiracy  is  complete  as  soon  as  there  is  an 
agreement  to  \^  a  thing  which  would  be  if  done,  though  not  a 
crime,  such  a  matter  as  would  bring  the  agreement  to  do  it  within 
the  definition  of  conspiracy.  Heymann  v.  R.,  12  Cox,  383;  L.  R. 
8  Q.  B.  102. 

The  gist  of  the  offence  is  the  combination,  therefore  the  parties 
will  be  liable,  though  the  conspiracy  has  not  been  actually  carried 
into  execution.  Horsman  v.  R.,  16  Q.  B.  (Ont.)  543.  But  the 
combination  must  be  something  more  than  intention  merely.  See 
Mulcahy  v.  R.,  L.  R.  3  E.  &  I.  App.  306,  317,  328. 

It  is  not  necessary  that  the  object  should  be  unlawful,  for  when 
two  or  more  persons  fraudulently  combine,  the  agreement  may  be 
criminal,  although  if  the  agreement  were  carried  out  no  crime 
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would  be  committed,  but  a  civil  wrong  only  inflicted  on  the  party. 
R.  V.  Warburton,  L.  R.  1  C.  C.  R.  276. 

If  persons  agree  together  to  do  some  unlawful  thing  and  pro- 
ceed to  do  it,  they  are  guilty  of  a  conspiracy  ;  or  if  they  agree  to 
do  a  lawful  thing  by  unlawful  means,  and  proceed  to  carry  out 
their  agreement  by  those  means,  they  are  guilty  of  a  conspiracy. 

An  indictment  for  a  conspiracy  at  common  law  will  lie  against 
two  or  more  persons  for  conspiring  to  commit  an  offence,  for  which 
special  provision  is  made  by  statute,  and  it  cannot  be  contended 
that  the  statute  having  defined  only  certain  acts  as  illegal  has 
virtually  declared  all  other  acts  not  to  be  punishable.  R.  v. 
Bunn,  12  Cox,  316. 

A  money  lender  and  his  attorney  will  be  guilty  of  conspiracy 
if  they  combine  to  enforce  by  legal  process  payment  of  sums  they 
know  not  to  be  due,  and  falsely  represent  them  to  be  due  in  order 
to  obtain  payment.     R.  v.  Taylor,  15  Cox,  265. 

A  conspiracy  to  bring  about  a  change  in  the  government  of  the 
province  of  Ontario,  by  bribing  members  of  the  legislature  to  vote 
against  the  government,  is  an  indictable  offence.  A  conspirai-y 
to  bribe  members  of  parliament  is  a  misdemeanour  at  common 
law,  and  as  such  is  indictable.  The  jurisdiction  given  to  the 
legislature  of  the  province  of  Ontario  by  the  R.  S.  c.  11,  ss.  48, 
49,  50  and  51,  to  punish  as  for  contempt,  does  not  oust  the  juris- 
diction of  the  court  where  the  offence  is  of  a  criminal  nature,  aud 
the  same  Act  may  be  in  one  aspect  a  contempt  of  the  legislature, 
and  in  another  aspect  a  misdemeanour.  R.  v.  Bunting,  7  0.  K. 
524. 

Under  s.  70  of  the  Code,  a  conspiracy  with  any  person  to  do 
any  act  of  violence  in  order  to  intimidate  any  legislative  body  is 
an  indictable  offence. 

Under  s.  234  of  the  Code,  a  conspiracy  to  commit  murder  is  an 
indictable  offence. 

The  directors  of  a  joint  stock  bank,  knowing  it  to  be  in  a  state 
of  insolvency,  issued  a  balance  sheet  showing  a  profit,  and  there- 
upon declared  a  dividend  of  six  per  cent.  They  also  issued  adver- 
tisements inviting  the  pubhc  to  take  shares  upon  the  faith  of  these 
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representations  of  the  flourishing  condition  of  the  bank.  They 
were  held  guilty  of  a  conspiracy  to  defraud.  K.  v.  Brown,  7  Cox, 
442. 

It  is  an  indictable  offence  where  parties,  by  false  pretences  and 
fraudulent  representations  and  lies,  enter  into  a  conspiracy 
together,  by  those  means  to  raise  the  price  of  any  vendible  com- 
modity. K.  V.  Berenger,  3  M.  &  S.  67.  See  Code,  s.  520.  And 
where  the  object  of  the  conspiracy  was  not  merely  to  obtain  a 
settling  day  and  official  quotation  upon  stock  exchange  of  the  stock 
of  a  certain  company,  and  so  induce  persons  to  believe  that  the 
company  was  duly  formed  and  constituted,  but  also  to  induce 
persons  to  act  on  that  belief  and  deal  in  the  shares  of  the  company, 
it  was  held  indictable.  R.  v.  Aspinall,  L.  R.  1  Q.  B.  D.  730. 
Affirmed  in  appeal,  L.  R.  2  Q.  B.  D.  48. 

Where  several  persons  are  proved  to  have  combined  together 
for  the  same  illegal  purpose  any  act  done  by  one  of  the  party  in 
pursuance  of  the  original  concerted  plan,  and  with  reference  to 
the  common  object  is  in  contemplation  of  law,  the  act  of  the 
whole  party,  and  therefore  the  proof  of  such  act  would  be  evidence 
against  any  of  the  others  who  are  engaged  in  the  same  conspiracy, 
and  any  declarations  made  by  one  of  the  party  at  the  time  of  doing 
such  illegal  act  seem  not  only  to  be  evidence  against  himself  as 
tending  to  determine  the  quality  of  the  act,  but  to  be  evidence  also 
against  the  rest  of  the  party  who  are  as  much  responsible  as  if 
they  had  themselves  done  it.  But  proof  of  concert  and  connection 
must  be  given  before  evidence  is  admissible  of  the  acts  or  declara- 
tions of  any  person  not  in  the  presence  of  the  prisoner.  Therefore 
on  a  trial  for  conspiracy  to  defraud  by  means  of  the  fraudulent 
and  collusive  transfer  of  a  pretended  promissory  note  and  the  in- 
stitution, maintenance  and  prosecution  in  the  civil  courts  of  an 
oppressive,  unfounded,  false  and  malicious  suit  at  law  based  on 
said  note,  a  deposition  made  in  such  civil  suit  by  the  plaintiff 
therein,  one  of  the  accused  may  be  received  in  evidence  against 
himself  and  co-defendant  on  the  charge  of  conspiracy.  R.  v. 
Murphy,  17  Q.  L.  R.  305.  See  also,  R.  v.  McGreevy,  17  Q.  L.  R. 
196. 
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CONTRACT. 


Section  521  of  the  Code  renders  criminal  certpin  breaches  of 
contract  which  endanger  life  or  property,  and  by  s.  133  it  is  an 
indictable  oflfence,  to  make  any  ofifer,  promise,  gift  or  loan  to  any 
government  employee  with  intent  to  secure  the  influence  of  such 
employee  in  obtaining  a  contract  with  the  government  or  the  pay- 
ment of  the  consideration  moneys  therefor. 

CONTAGIOUS    DISEASES   AFFECTING   ANIMALS. 

The  R.  S.  C.  c.  69,  provides  that  every  owner  or  breeder  of 
cattle,  and  every  one  bringing  foreign  animals  into  Canada  shall, 
on  perceiving  the  appearance  of  infectious  or  contagious  disease, 
give  immediate  notice  to  the  Minister  of  Agriculture,  and  a 
malicious  a;  "ndulent  concealment  entails  a  penalty  not  ex- 
ceeding two  .'r  '.dollars.  Various  other  provisions  are  made, 
and  penalties  imposed  with  the  view  of  preventing  the  spread  of 
infectious  o  i-ontagicus  diseases,  and  every  penalty  imposed  by 
the  Act  is  rccovt.  abK.  vvj*.h  costs  before  any  two  justices  of  the 
peace,  or  any  magistrate  having  the  powers  of  two  justices  of  the 
peace  under  the  Summary  Convictions  Act.    lb.  s.  46. 

CONVICTIONS,  RETURN  OF. 
(See  ante,  p.  252). 

COPYRIGHT. 

The  R.  S.  C.  c.  62,  is  the  Act  respecting  Copyright.  Under  s. 
81  of  this  Act  photograph  copies  of  engravings  from  pictures  are 
equivalent  to  copies  from  the  picture  itself,  and  though  a  number 
of  copies  are  sold  together,  the  sale  of  each  copy  is  a  separate 
ofifence.  Ex  parte  Beal,  L.  R.  8  Q.  B.  387 ;  see  also  Graves  v. 
Ashford,  L.  R.  2  C.  P.  410;  Bradbury  v.  Hotten,  L.  R.  8  Ex.  1. 

Under  s.  29,  every  person  who  fraudulently  assumes  authority 
to  act  as  agent  of  the  author,  or  of  his  legal  representative  for  the 
registration  of  a  temporary  copyright,  an  interim  copyright,  or  a 
copyright  is  guilty  of  a  misdemeanour.  The  penalty  for  falsely 
pretending  to  have  copyright  is  three  hundred  dollars.    lb.  s.  33. 
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And  under  s.  28  if  any  person  wilfully  makes  or  causes  to  be  raiide 
any  false  entry  in  the  register  books  of  the  Minister  of  Agriculture, 
or  wilfully  produces  or  causes  to  be  tendered  in  evidence  any  paper 
falsely  purporting  to  be  a  copy  of  an  entry  in  the  said  books  he  is 
guilty  of  a  misdemeanour. 

The  Act  was  amended  by  the  52  V.  c.  29,  and  the  53  V.  c.  12. 

CREDITOR,    DEFRAUDING. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a 
fine  of  eight  hundred  dollars  and  to  one  year's  imprisonment 
who — 

(a)  With  intent  to  defraud  his  creditors,  or  any  of  them, 

(!)  Makes,   or  causes  to  be  made,  any  gift,   conveyance, 
assignment,  sale,  transfer  or  delivery  of  his  property ; 

(ii)  Eemoves,  conceals  or  disposes  of  any  of  his  property ; 
or 

{b)  With  the  intent  that  any  one  shall  so  defraud  his  creditors, 
or  any  one  of  them,  receives  any  such  property.  E.  S.  C.  c.  173, 
8.  28 ;  Code,  s.  368. 

It  is  not  essential  under  this  section  '.hat  the  debt  of  the 
creditor  should  be  actually  due  at  the  time  of  the  fraudulent  con- 
veyance.   K.  V.  Henry,  21  0.  K.  113. 

CRIMINAL   BREACHES   OF   CONTRACT. 
(See  ante,  p.  392 ;  see  Also  Mastek  and  Servant.) 

CRUELTY    TO    ANIMALS. 

Every  one  is  guilty  of  an  offence  and  liable,  on  summary  con- 
viction before  two  justices  of  the  peace,  to  a  penalty'  not  exceeding 
fifty  dollars,  or  to  three  months'  imprisonment,  with  or  without 
hard  labour,  or  to  both,  who — 

(a)  Wantonly,  cruelly  or  unnecessarily  beats,  binds,  illtreats, 
abuses,  overdrives  or  tortures  any  cattle,  poultry,  dog,  domestic 
animal  or  bird  ;  or 

(h)  While  driving  any  cattle  or  other  animal  is,  by  negligence 
or  ill-usage  in    the   driving    thereof,    the    means   whereby  any 
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mischief,  damage  or  injury  is  done  by  any  such  cattle  or  other 
animal ;  or 

(c)  In  any  manner  encourages,  aids  or  assists  at  the  fighting 
or  baiting  of  any  bull,  bear,  badger,  dog,  cock,  or  other  kind  of 
animal,  whether  of  domestic  or  wild  nature.  R.  S.  C.  c.  172,  s.  2. 
Code,  s.  512. 

The  expression  "cattle,"  includes  any  horse,  mule,  ass,  swine, 
sheep  or  goat,  as  well  as  any  neat  cattle  or  animal  of  the  bovine 
species,  and  by  whatever  technical  or  familiar  name  known,  and 
shall  apply  to  one  animal  as  well  as  to  many.  R.  S.  C.  c.  172,  s.  1. 
Code,  s.  3  {d). 

No  prosecution  for  this  offence  shall  be  commenced  after  the 
expiration  of  three  months  from  its  commission.     Code,  s.  551  {e). 

Every  pecuniary  penalty  recovered  with  respect  to  any  such 
offence  shall  be  applied  in  the  following  manner,  that  is  to  say : 
one  moiety  thereof  to  the  corporation  of  the  city,  town,  village, 
township,  parish  or  place  in  which  the  offence  was  committed,  and 
the  other  moiety,  with  full  costs,  to  the  person  who  informed  and 
prosecuted  for  the  same,  or  to  such  other  person  as  to  the  justices 
of  the  peace  seems  proper.     R.  S.  C.  c.  172,  s.  7. 

The  statute  interdicts  unnecessary  abuse  not  for  any  lawful 
purpose,  but  whenever  the  purpose  f  jr  which  the  act  was  done  is  to 
make  the  animal  more  serviceable  for  the  use  of  man  the  statute 
ought  not  to  be  held  to  apply.  For  instance  castration  of  horses 
or  other  animals  is  not  prohibited.  But  cutting  the  combs  of 
cocks  in  order  to  fit  the  birds  for  one  or  other  of  two  purposes 
namely,  cockfighting  or  winning  prizes  at  exhibitions,  is  an  offence 
within  the  Act.     Murphy  v.  Manning,  L.  R.  2  Ex.  D.  307. 

Where  an  operation  that  has  become  customary  is  performed 
with  reasonable  care  and  skill  on  an  animal,  in  the  bona  jide 
belief  that  it  renders  its  flesh  more  fit  as  an  article  of  human  food, 
such  an  operation  is  not  an  offence  within  the  meaning  of  this 
section,  though  it  undoubtedly  causes  severe  pain,  and  its  utility 
may  be  open  to  doubt.  Thus  spaying  sows  is  not  an  offence 
within  this  section.  Lewis  v.  Fermor,  16  Cox,  176 ;  18  Q.  B.  D. 
632. 
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The  mere  fact  that  the  act  causes  pain  will  not  render  it  pun- 
ishable. Thus  dishorning  cattle  is  not  an  offence,  provided  the 
operation  be  skilfully  and  properly  performed.  Callaghan  v. 
Society,  16  Cox,  101.  See,  however,  Ford  v.  Wiley,  23  Q.  B.  D. 
203. 

Cruelty  to  an  animal  to  be  within  the  statute  must  cause  sub- 
stantial and  unnecessary  suffering.  Without  evidence  of  such 
suffering  to  keep  parrots  for  a  few  hours  without  water  on  a 
railway  is  not  an  act  of  cruelty  upon  which  a  conviction  can 
rightly  follow,  the  birds  being  supplied  with  Indian  corn.  Swan  v. 
Saunders,  14  Cox,  566. 

The  offence  of  aiding  or  assisting  at  the  fighting  of  cocks  can 
only  be  committed  in  a  place  specially  kept  or  used  for  the  pur- 
pose. Clarke  v.  Hague,  6  Jur.  N.  S.  Q.  B.  273 ;  Morley  v.  Green- 
baigh,  3  B.  &  S.  374.     See  s.  513  of  the  Code. 

The  514th  section  of  the  Code  relates  to  the  conveyance  of  cattle 
by  rail  or  boat,  and  provides  that  they  shall  not  be  kept  for  a  longer 
period  than  twenty-eight  consecutive  hours  without  unloading  the 
same  for  rest,  water  and  feeding,  for  a  period  of  at  least  five 
consecutive  hours.  The  prosecution,  however,  must  be  within 
three  months.     See  Code,  s.  551  (e)  (ii). 

When  an  incorporated  company  is  prosecuted,  some  knowledge 
of  the  particulars  ought  to  be  brought  home  to  the  owner  or 
manager  in  case  he  is  charged  with  the  offence.  See  Small  v. 
Warr,  47  J.  P.  20  D. 
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DEFRAUDING   CREDITOUS. 


See  ante,  p.  393. 


DEPOSITS    AND   RETURNS    BY   PERSONS    RECEIVING    MONEY   AT    INTEREST. 

The  R  S.  C.  c.  126,  provides  that  every  person,  corporation  or 
institution,  except  chartered  banks,  receiving  money  in  small  sums 
on  deposit  at  interest  as  savings,  must  make  such  returns  to  the 
Minister  of  Finance,  as  the  Governor  in  Council  from  time  to  time 
requires,  and  every  wilful  refusal  or  neglect  to  obey  any  such  Order 
in  Council,  is  made  a  misdemeanour. 
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DESERTION. 


Sections  73,  74  &  75  of  the  Code,  with  s.  9  of  the  R.  S.  C.  c.  1G9, 
relate  to  the  offences  of  enticing  soldiers  or  sailors  to  desert. 

"  The  Seamen's  Act,"  R.  S.  C.  c.  74,  s.  104,  inflicts  severe 
penalties  on  every  person  who,  by  any  means  whatever,  persuades 
or  attempts  to  persuade  any  seamen  to  desert,  or  who  wilfully 
harbours  or  secrets  any  deserter.  Similar  provisions  are  contained 
in  the  "  Inland  Waters  Seamen's  Act,"  R.  S.  C.  c.  75,  s.  28. 

A  conviction  under  s.  129  of  the  R.  S.  C.  c.  74,  for  unlawfully 
harbouring  foreign  sailors,  deserters  from  a  foreign  ship,  should 
show  on  the  face  of  the  proceedings  either  the  consent  of  both  parties, 
or  the  written  consent  of  the  foreign  consul,  that  the  justice  should 
proceed  as  required  by  s.  127  of  the  Act.  Where  such  consent  did 
not  appear,  an  aflidavit  stating  that  the  justice  had  the  consent  was 
not  allowed  to  be  read  on  showing  cause  against  a  rule  nisi  to  quash 
the  conviction. 

Where  in  such  prosecution  both  parties  had  treated  the  vessel 
as  a  foreign  vessel  and  the  master  and  sailors  as  foreigners,  although 
there  was  no  direct  proof  that  they  were  so,  it  is  too  late  in  showing 
cause  against  a  rule  nisi  to  quash  a  conviction  based  on  the  vessel 
and  crew  being  foreign,  to  object  that  there  was  not  evidence  of 
those  facts.    R.  v.  Blair,  24  S.  C.  N.  B.  245. 
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DISORDERLY    HOUSES. 
{See  Vagrancy,  see  also  ante,  p.  124.) 

DISTURBING   RELIGIOUS   WORSHIP. 

(.See  Chorciies.) 


DRIVING,  WANTONLY  AND  FURIOUSLY. 

Section  253  of  the  Code  provides  that  everyone  who  having  the 
charge  of  any  carriage  or  vehicle,  by  wanton  or  furious  driving  or 
racing,  or  other  wilful  misconduct,  or  by  wilful  neglect,  does,  or 
causes  to  be  done,  any  bodily  harm  to  any  person,  is  guilty  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment. 
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DRUNKENNESS. 

Voluntary  drunkenness  will  not  exempt  a  person  from  criminal 
liability  ;  for  instance,  A.,  in  a  fit  of  voluntary  drunkenness,  shoots 
B.  dead,  not  knowing  what  ho  does,  A.'s  act  is  a  crime.  But 
involuntary  drunkenness,  and  diseases  caused  by  voluntary  drunk- 
enness may  excuse;  for  instance,  A.,  under  the  influence  of  a  drug 
fraudulently  administered  to  him,  shoots  B.  dead,  not  knowing 
what  he  does,  A.'s  act  is  not  a  crime.  Or  if  A.  in  a  tit  of  deliriuiu 
tremens,  caused  by  voluntary  drunkenness,  kills  B.,  mistaking  him 
for  a  wild  animal  attacking  A.,  the  latter's  act  is  not  a  crime. 
Stephen's  Dig.  19. 

A  man  cannot  when  drunk,  in  his  own  house,  be  forcibly 
removed  therefrom,  even  at  tl  •  request  of  his  own  family,  unless 
his  conduct  is  such  as  would  constitute  him  a  nuisance  to  the 
public,  i.e.,  by  his  creating  a  public  disturbance.  R.  v.  Blakely,. 
6  P.  R.  (Ont.)  244. 


ELECTIONS. 


"  The  Dominion  Elections  Act,"  R.  S.  C.  c.  8,  s.  70,  amended 
by  51  V.  c.  11,  53  V.  c.  9  and  54  and  55  V.  c.  19,  contains  various 
provisions  for  securing  the  secrecy  of  voting,  and  for  preventing 
any  interference  with  the  freedom  of  the  voter,  and  a  penalty,  not 
exceeding  two  hundred  dollars,  is  imposed  for  violation.  Under 
s.  73,  each  returning  officer  and  his  deputy  is  invested  with  all  the 
powers  of  a  justice  of  the  peace,  and  may,  by  verbal  order,  arrest 
any  person  disturbing  the  peace  and  good  order  at  the  election, 
and  may  also  require  the  delivery  of  any  offensive  weapons  in  the 
hands  of  any  person  within  half-a-raile  of  the  polling  station. 
Any  person  convicted  of  a  battery  on  election  day,  within  two 
miles  of  the  place  where  such  election  is  begun,  is  guilty  of 
aggravated  assault,  s.  77.  By  s.  78,  strangers  are  not  allowed  to 
come  into  the  polling  district  armed  with  offensive  weaponr  It  is 
a  misdemeanour  to  entertain  any  elector  during  the  electi. '  ,  '>r  to 
furnish  or  supply  any  ensign,  standard,  or  set  of  colours,  or  any 
other  flag,  or  any  ribbon  label,  or  like  favour,  to  any  person  with 
intent  that  the  same  shall  be  carried  in  the  district,  on  the  day  of 
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election,  as  a  party  flag  or  badge  to  distinguish  the  bearer  as  a 
supporter  of  a  particular  candidate.     Sections  80,  81,  82. 

Intoxicating  liquors  are  not  allowed  to  be  sold  or  given  during 
the  whole  of  the  polling  day,  under  a  penalty  of  one  hundred 
dollars.     lb,  s.  83. 

Under  s.  87,  exercising  undue  influence  over  any  voter  is  a 
misdemeanour.  So  under  s.  100,  it  is  a  misdemeanour  to  forge 
any  ballot  paper,  or  {h)  to  supply  any  ballot  paper  to  any  person 
without  authority,  or  (c)  to  put  an  improper  ballot  paper  into  the 
box,  or  (</)  to  fraudulently  take  out  of  the  polling  place  any  ballot 
paper,  or  {<•)  to  interfere  with  any  ballot  box,  or  (/)  to  attempt  to 
commit  any  of  these  offences.  Under  s.  102,  stealing  or  tampering 
with  election  documents  is  felony.  Under  s.  104,  it  is  a  niisilc- 
meanour  for  any  returning  officer  to  act  as  agent  of  any  candidate. 
By  s.  112,  the  certificate  of  the  returning  officer  is  sufficient 
evidence  of  the  due  holding  of  the  election,  and  of  any  person 
named  in  such  certificate  having  been  a  candidate  thereat. 

EMBKZZLEMENT. 
(See  Larceny.) 

EMimACERY. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years'  imprisonment  who — 

\a)  dissuades  or  attempts  to  dissuade  any  person  by  threats, 
bribes  or  other  corrupt  means  from  giving  evidence  in  any  cause  or 
matter,  civil  or  criminal ;  or 

(6)  influences  or  attempts  to  influence,  by  threats  or  bribes  or 
other  corrupt  means,  any  juryman  in  his  conduct  as  such,  whether 
such  person  has  been  sworn  as  a  juryman  or  not ;  or 

{e)  accepts  any  such  bribe  or  otlier  corrupt  consideration  to 
abstain  from  giving  evidence,  or  on  account  of  his  conduct  as  a 
juryman ;  or 

{d)  wilfully  attempts  in  any  other  way  to  obstruct,  pervert  or 
defeat  the  course  of  justice.     R.  S.  C.  c.  173,  s.  30.    Code,  s.  154. 


ESCAPE. 
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Everyone  commits  the  offence  called  embracery,  who,  by  any 
means  whatsoever,  except  the  production  of  evidence  and  argu- 
ments in  open  court,  attempts  to  influence  or  instruct  any  jury- 
man, or  to  incline  him  to  be  more  favourable  to  tiie  one  side  than 
to  the  other,  in  any  judicial  proceeding,  whether  any  verdict  is 
given  or  not,  and  whether  such  verdict,  if  given,  is  true  or  false. 

But  it  is  essential  to  the  existence  of  the  offence  of  embracery 
that  there  should  be  a  judicial  proceeding,  pending  at  the  time  the 
offence  is  alleged  to  have  been  committed.  R.  v.  Leblanc,  8  L.  N. 
114,  29  L.  C.  J.  G9. 

A  juryman  himself  may  bo  guilty  of  this  offence  by  corruptly 
endeavouring  to  bring  over  his  ft '  mws  to  his  view.  The  offence  is 
;i  misdemeanour,  both  in  the  porson  making  the  attempt,  and  also 
ill  those  of  the  jury  who  consent. 

There  are  certain  other  acts,  interfering  with  the  free  adminis- 
tration of  justice  at  a  trial,  which  are  considered  as  high  misprisions 
and  contempts,  and  are  punishable  by  tine  and  imprisonment. 
Such  are  the  following :  intimidating  the  parties  or  witnesses  ; 
endeavouring  to  dissuade  a  witness  from  givir  ^'  evidence,  though  it 
be  without  success  ;  advising  a  prisoner  to  stand  mute ;  assaulting 
or  threatening  an  opponent  for  suing  him,  a  counsel  or  attorney 
for  being  employed  against  him,  a  juror  for  his  verdict,  a  gaoler 
or  other  ministerial  officer  for  what  he  does  in  discharge  of  his 
duty;  for  one  of  the  grand  jury  to  disclose  to  the  prisoner  the 
evidence  aganist  him. 

ESCAPE. 

Sections  159  to  169  of  the  Code  relate  to  escapes  and  rescues. 
An  escape  is  where  one  who  is  arrested,  gains  his  liberty  by  his 
own  act,  or  through  the  permission  or  negligence  of  others,  before 
he  is  delivered  by  the  course  of  the  law.  Where  the  liberation  of 
the  party  is  effected  either  by  himself,  or  others,  without  force,  it 
is  more  properly  called  an  escape  ;  where  it  is  effected  by  the  party 
himself,  with  force,  it  is  called  prison  breaking ;  where  it  is  effected 
by  others,  with  force,  it  is  commonly  termed  rescue. 

One  W.  was  brought  before  magistrates  in  the  custody  of  the 
defendant,  a  constable,  to  answer  a  charge  of  misdemeanour,  and 
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after  witnesses  had  been  examined,  he  was  verbally  remanded 
until  the  next  day.  Being  then  brought  up  again,  and  the 
examination  concluded,  the  justices  decided  to  take  bail  and  send 
the  case  to  the  Assizes,  and  verbally  remanded  the  prisoner  until 
the  following  day,  telling  the  defendant  to  bring  him  up  then,  but 
on  that  day  the  defendant  negligently  permitted  him  to  escape, 
and  he  was  held  io  be  properly  convicted  for  permitting  an  escape. 
E.  V.  Shuttleworth,  22  Q.  B.  (Ont.)  372. 

Under  s.  652  of  the  Code,  any  one  found  committing  any  of 
the  following  offences,  namely,  (1)  being  at  large  while  under 
sentence  of  imprisonment,  or  (2)  breaking  prison,  or  (3)  escaping 
from  custody,  or  (4)  from  prison,  or  (5)  escaping  from  lawful 
custody,  may  be  arrested  without  warrant  by  any  person.  See 
Part  XI. 

Every  peace  officer  proceeding  lawfully  to  arrest,  with  or  with- 
out warrant,  any  person  for  any  offence  for  which  the  offender  may 
be  arrested  without  warrant,  and  every  one  lawfully  assisting  in 
zjLch  arrest,  is  justified,  if  the  person  to  be  arrested  takes  to  flight 
to  avoid  arrest,  in  uBing  such  force  as  may  be  necessary  to 
prevent  his  escape  by  such  flight,  unless  such  escape  can  be 
prevented  by  reasonable  means  in  a  less  violent  manner.  Code, 
s.  33. 

Every  private  person  proceeding  lawfully  to  arrest  without 
warrant  any  person  for  any  offence  for  which  the  offender  may 
be  arrested  without  warrant  is  justified,  if  the  person  to  be  arrested 
takes  to  flight  to  avoid  arrest,  in  using  such  force  as  may  be 
necessary  to  prevent  his  escape  by  flight,  unless  such  escape  can 
be  prevented  by  reasonable  means  in  a  less  violent  manner: 
Provided,  that  such  force  is  neither  intended  nor  likely  to  cause 
death  or  grievous  bodily  harm.     Code,  s.  34. 

EVIDENCE. 

The  rules  of  evidence  are  in  general  the  same  in  civil  and  crim- 
inal proceedings.     E.  v.  Atkinson,  17  C.  P.  (Ont.)  304. 

As  a  general  rnle  when  justices  are  authorized  by  statute  to 
hear  and  determine  or  examine  witnesses,  they  have  also  the  power 
to  take  the  examinations  on  oath  or  solemn  affirmation,  as  the  case 
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may  be,  see  Code,  s.  851 ;  and  in  every  case  where  an  oath  or 
aftirmation  is  directed  to  be  made  before  a  justice,  he  has  full 
power  and  authority  to  administer  the  same,  and  to  certify  to  its 
being  made.     E.  S.  C.  c.  1,  s.  7  (29). 

"  The  Canada  Evidence  Act,"  1893,  56  V.  c.  31,  s.  22,  pro- 
vides that  every  court  and  judge  and  every  person  having  by  law 
or  consent  of  parties  authority  to  hear  and  receive  evidence,  shall 
have  power  to  administer  an  oath  to  every  witness  who  is  legally 
culled  to  give  evidence  before  that  court,  judge  or  person. 

Section  28  provides  that  if  a  person  called  or  desiring  to  give 
e^idence  objects  on  grounds  of  conscientious  scruples  to  take  an 
oath,  or  is  objected  to  as  incompetent  to  take  an  oath,  such  person 
may  make  the  following  affirmation  :  "  I  solemnly  affirm  that  the 
evidence  to  be  given  by  me  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth."  And  upon  the  person  making  such  solemn 
affirmation,  his  evidence  shall  be  taken,  and  have  the  same  effect 
as  if  taken  under  oath.  Evidence  given  in  this  way  involves  a 
liahility  to  punishment  for  perjury  in  all  respects  as  if  the  witness 
had  been  sworn.     Ih.  s.  24. 

The  oath  is  generally  in  the  following  form : — 

"  The  evidence  you  shall  f^ive  toucluni^  tliis  information  (or  complaint,  or  the 
present  chartje,  or  the  application,  or  as  the  case  maij  he),  wherein  is 

informant  {or  complainant,  or  as  the  case  miiij  he),  and  is  defendant  (or 

as  the  case  may  he),  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
60  help  you  God." 

The  New  Testament  should,  during  the  administration  of  the 
oath,  be  held  in  the  witness's  right  hand,  and  at  its  conclusion  he 
should  kiss  it. 

The  form  of  oath  must  be,  in  every  case,  such  as  the  witness 
considers  binding  on  his  conscience  according  to  his  particular 
religious  belief. 

A  conviction  for  crime,  or  an  interest  in  the  result  as  a  party 
does  not  render  a  witness  incompetent,  56  V,  c.  31,  s.  3.  In  some 
cases,  however,  the  evidence  of  an  interested  witness  must  be 
corroborated. 

Witnesses  are  allowed  to  speak  of  facts  only,  and  the  opinions 
of  witnesses  are  not,  as  a  general  rule,  admissible  in  evidence. 

C.M.M.— 26 
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In  order  to  secure  impartial  and  truthful  testimony,  it  is  an 
established  rule  that  a  witness  should  not,  on  examination-in-chief, 
be  asked  leading  questions,  i.  c,  questions  in  such  form  as  to 
suggest  the  answers  desired.  On  cross-examination,  however,  a 
witness  may  be  asked  leading  questions,  the  witness  not  being 
favourable  to  the  party  cross-examining. 

Where  a  prisoner  calls  witnesses  as  to  character  only,  it  is  not 
usual  to  cross-examine  them,  though  the  strict  right  to  do  so 
exists.  After  the  cross-examination,  the  party  producing  the 
witness  has  a  right  tore-examine  him  for  the  purpose  of  explaining 
any  statements  of  the  witness  on  cross-examination,  but  unless  by 
permission  of  the  court,  there  is  no  right  on  re-examination  to  go 
into  nev/  matter  not  tending  to  explain  the  cross-examination. 
The  person  producing  the  witness  should  therefore,  on  the  exam- 
ination-in-chief, ask  all  necessary  questions. 

A  confession  of  a  prisoner  is  only  admissible  when  free  <uul 
voluntary.  Any  inducement  to  confess  held  out  to  the  prisoner  by 
a  person  in  authority,  or  any  undue  compulsion  upon  hira,  will  be 
sufficient  to  exclude  the  confession  :  Thus  if  an  oath  is  adniinistored 
to  the  prisoner  before  taking  his  statement  under  s.  591  of  the 
Code,  the  oath  will  be  a  sufficient  constraint  or  compulsion  to 
render  his  statement  inadmissible.     R.  v.  Field,  1(5  C.  P.  (Ont.)  08. 

But  the  deposition  on  oath  of  a  witness  is  admissible  against 
such  witness,  if  he  is  afterwards  charged  with  a  crime.  Ih.  See 
also  E.  V.  Finkle,  15  C.  P.  (Ont.)  453 ;  R.  v.  Coote,  L.  R.  4  P.  C. 
App.  599  ;  excepting  so  much  of  them  as  consists  of  answers  to 
questions  to  which  he  has  objected,  as  tending  to  criminate  him, 
but  which  he  has  been  improperly  compelled  to  answer.  The 
exception  depends  upon  the  principle  "  nemo  tcndar  snipsam 
accusare"  but  does  not  apply  to  answers  given  without  objection, 
which  arf>  to  be  deemed  voluntary."     See  now  56  V.  c.  31,  s.  5. 

Where  a  confession  was  made  by  a  prisoner  to  the  prosecutor  in 
the  presence  of  a  police  inspector  immediately  after  the  prosecutor 
had  said  to  the  prisoner,  "  the  inspector  tells  me  you  are  making 
house-breaking  implements  ;  if  that  is  so  you  had  better  tell  the 
truth,  it  may  be  better  for  you,"  the  confession  was  held  inad- 
missible.    E.  V.  Fennell,  L.  R.  7  Q.  B.  D.  147. 
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WLere  it  appeared  that  a  police  constable  gave  the  usual 
caution  to  the  prisoner,  who  was  arrested  on  a  charge  of  obstruct- 
ing a  railway  train  by  placing  blocks  upon  the  line,  but  afterwards 
said  to  him :  "  the  truth  will  go  better  than  a  lie.  If  any  one 
prompted  you  to  it  you  had  better  tell  about  it."  Whereupon  the 
prisoner  said  that  he  did  the  act  charged  against  him.  It  was  held 
that  the  admission  was  not  receivable  in  evidence  and  a  convic- 
tion grounded  thereon  was  improper.     K.  v.  Eomp,  17  0.  R.  567. 

M.  was  convicted  of  stealing  goods  the  property  of  S.  The 
evidence  to  connect  M.  with  the  crime  was  his  statement  to  a 
policeman  who  had  him  in  charge,  that  if  he  went  to  a  particular 
place  he  would  find  the  goods.  This  statement  was  made  in  con- 
sequence of  his  being  told  by  the  policeman  that  S.  was  a  good- 
hearted  man,  and  he  (the  policeman)  thought  that  if  he  got  his 
goods  back  he  would  not  prosecute.  The  goods  were  afterwards 
found  in  the  place  described  by  the  prisoner.  It  was  held  that  the 
prisoner's  statement  was  improperly  received  and  the  conviction 
should  be  quashed.    E.  v.  McCafferty,  25  S.  C.  N.  B.  396. 

Where  it  is  sought  to  give  in  evidence  the  contents  of  a  telegram 
sent  by  the  prisoner  to  a  witness,  it  is  absolutely  necessary  that 
the  original  message  sent  in  to  the  company  for  transmission  should 
be  produced  or  proof  given  that  it  is  destroyed,  and  the  copy 
received  by  a  witness  cannot  be  given  in  evidence  until  it  is  proved 
that  the  original  is  destroyed.     R.  v.  Regan,  16  Cox,  203. 

"  The  Canada  Evidence  Act,"  1893,  56  V.  c.  31,  s.  8,  provides 
that  prima  facie  evidence  of  any  proclamation,  order,  regulation 
or  appointment  may  be  given  by  production  of  a  copy  of  the 
Canada  Gazette,  and  in  several  other  ways  specified  in  the  Act. 

"  The  Fugitive  Oflfenders  Act,"  R.  S.  C.  c.  143,  s.  18,  contains 
some  special  provisions  as  to  the  authentication  of  warrants, 
depositions,  official  certificates  or  judicial  documents. 

As  to  the  competency  of  witnesses,  a  prisoner  under  sentence 
of  death  is  incapable  of  being  a  witness.    R.  v.  Webb,  11  Cox,  133, 

But  a  child  of  any  age  if  capable  of  distinguishing  between 
good  and  evil  may  be  admitted  to  give  evidence.  A  child  of  six 
years  of  age  was  examined ;  on  being  interrogated  by  the  judge 
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and  making  answers  that  there  was  a  God,  that  people  would  be 
punished  in  hell  who  did  not  speak  the  truth,  and  that  it  was  a  sin 
to  tell  a  falsehood  under  oath,  although  he  stated  he  did  not  know 
what  an  oath  was.     K.  v.  Berube,  3  L.  C.  R.  212, 

Section  25  of  "  The  Canada  Evidence  Act,  1893,"  provides  that 
in  any  legal  proceeding  where  a  child  of  tender  years  is  tendered  as 
a  witness,  and  such  child  does  not,  in  the  opinion  of  the  judge, 
justice,  or  other  presiding  officer,  understand  the  nature  of  an 
oath,  the  evidence  of  such  child  may  be  received,  though  not  given 
upon  oath,  if  in  the  opinion  of  the  judge,  justice  or  other  presiding 
officer,  as  the  case  may  be,  such  child  is  possessed  of  sufficient 
intelligence  to  justify  the  reception  of  the  evidence  and  understands 
the  duty  of  speaking  the  truth.  But  no  case  shall  be  decided  on 
such  evidence  alone,  and  such  evidence  must  be  corroborated  by 
some  other  material  evidence. 

Section  685  of  the  Code,  provides  for  taking  the  evidence  of  a 
child  not  under  oath,  on  any  charge  for  carnally  knowing,  or 
attempting  to  carnally  know,  a  girl  under  fourteen,  or  of  any 
charge  under  s.  259  for  indecent  assault.  The  child  may  be  the 
one  on  whom  the  offence  is  committed,  or  any  other  child  of  tender 
years  who  does  not  in  the  opinion  of  the  justice  understand  the 
nature  of  an  oath.  But  such  evidence  must  be  corroborated  by 
some  other  material  evidence. 

Before  the  passing  of  this  section  no  testimony  whatever  could 
on  a  criminal  trial  be  received  except  upon  oath  and  the  testimony 
of  an  infant  not  competent  to  take  an  oath  could  not  be  accepted 
at  all.  Even  under  this  section  of  the  Code,  unsworn  evidence  of 
the  girl  will  not  be  admissible  on  other  counts  of  the  indictment 
than  those  specified  in  this  section.  In  other  words  the  mere  fact 
that  an  indictment  contains  counts  on  which  unsworn  evidence  is 
inadmissible  along  with  counts  on  which  it  is,  does  not  make  the 
unsworn  evidence  admissible  except  in  respect  of  the  special 
offences  mentioned  in  this  section.     R.  v.  Paul,  25  Q.  B.  D.  202. 

The  evidence  taken  under  this  685th  section  is  not  a  deposition 
within  the  meaning  of  s.  687  of  the  Code,  and  if  at  the  trial  the  girl 
is  so  ill  as  not  to  be  able  to  travel,  her  evidence  cannot  be  made 
available  under  this  section.     E.  v.  Pruntey,  16  Cox,  344. 
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On  a  trial  for  murder,  an  Indian  witness  was  offered,  and  on  his 
examination  by  the  judge,  it  appeared  that  he  had  a  full  sense  of 
the  obligation  to  speak  the  truth,  but  he  was  not  a  Christian,  and 
had  no  knowledge  of  any  ceremony  in  use  among  his  tribe  binding 
a  person  to  speak  the  truth  or  imprecating  punishment  upon  him- 
self, if  he  asserted  what  was  false.  It  appeared  also,  that  he  and 
his  tribe  believed  in  a  future  state,  and  in  a  Supreme  Being  who 
created  all  things,  and  in  a  future  state  of  reward  and  punishment 
according  to  their  conduct  in  this  life.  He  was  then  sworn  in  the 
ordinary  way  on  the  New  Testament,  and  it  was  held  that  his 
evidence  was  admissible.  If  the  witness  had  belonged  to  any 
nation  or  tribe  that  had  in  use  among  them  any  particular  ceremony 
rhich  was  understood  to  bind  them  to  speak  the  truth,  however 
strange  and  fantastic  the  ceremony  might  be,  it  would  have  been 
indispensable  that  the  witness  should  have  been  sworn  according  to 
such  ceremony,  because  all  should  be  done  that  can  be  done  to 
touch  the  conscience  of  the  witness  according  to  his  notions,  how- 
ever superstitious  they  may  be.  E.  v.  Pah-mah-gay,  20  Q.  B. 
(Ont.)  195. 

The  evidence  of  an  Indian  or  non-treaty  Indian  may  be  received 
though  he  is  destitute  of  the  knowledge  of  God,  or  of  any  fixed  and 
clear  belief  in  religion,  or  in  a  future  state  of  rewards  and  punish- 
ments, and  such  evidence  may  be  so  received  without  the  usual 
form  of  oath  being  taken  by  such  Indian,  upon  his  solemn  declara- 
tion to  tell  the  truth,  or  in  such  form  as  is  approved  of  by  the 
court  as  most  binding  on  the  conscience  of  the  witness.  E.  S.  C. 
c.  43,  s.  120. 

Where  a  client  has  a  criminal  object  in  view  in  his  communica- 
tion with  his  solicitor  and  such  communication  is  a  step  preparatory 
to  the  commission  of  a  criminal  offence,  tne  evidence  of  the  solicitor 
as  to  the  nature  of  the  communication  is  admissible  as  evidence  in 
the  prosecution  of  the  client  for  such  offence.  E.  v.  Cox,  15  Cox, 
611. 

But  advice  given  by  a  solicitor  to  his  client  for  the  legitimate 
purpose  of  assisting  the  latter  in  his  defence  on  a  criminal  charge 
is  privileged.     It  is  otherwise,  however,  when  the  advice  is  before 
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the  commission  of  the  crime,  and  for  the  purpose  of  guiding  or 
helping  the  client  to  commit  it.     K.  v.  Cox,  15  Cox,  611, 

Under  the  law  as  it  formerly'  stood  except  in  the  case  of  a  com- 
mon assault  and  of  a  prosecution  for  neglect  to  maintain,  etc., 
under  s.  19  of  the  Pt.  S.  C.  c.  162,  a  prisoner  could  not  give  evidence 
for  himself,  nor  could  his  wife  be  admitted  as  a  witness  for  liira. 
See  P..  V.  Humphreys,  9  Q.  B.  (Ont.)  337 ;  R.  v.  Madden,  14  Q.  B. 
(Ont.)  588. 

."  The  Canada  Evidence  Act,  1893,"  56  V.  e.  31,  which  applies  to 
all  criminal  proceedings  and  to  all  civil  proceedings  and  other 
matters  whatsoever  respecting  which  the  Parliament  of  Canada 
has  jurisdiction  in  this  behalf,  provides  that  a  person  shall  not  be 
incompetent  to  give  evidence  by  reason  of  interest  or  crime. 
Ih.  s.  3. 

Every  person  charged  with  an  offence  and  the  wife  or  husband 
as  the  case  may  be  of  the  person  so  charged  shall  be  a  competent 
witness  whether  the  person  so  charged  is  charged  solely  or  jointly 
with  any  other  person.  Provided,  however,  that  no  husband  shall 
be  competent  to  disclose  any  communication  made  to  him  by  his 
wife  during  their  marriage  and  no  wife  shall  be  competent  to 
disclose  any  communication  made  to  her  by  her  husband  durinfr 
their  marriage. 

The  failure  of  the  person  charged  or  of  the  wife  or  husband  of 
such  person  to  testify  shall  not  be  made  the  subject  of  comment 
by  the  judge  or  by  counsel  for  the  prosecution  in  addressing  the 
jury.     //>.  s.  4. 

Prior  to  this  Act  a  married  woman  might  give  evidence  in 
favour  of  a  person  who  had  committed  a  crime  jointly  with  her 
husband,  provided  the  husband  was  not  on  trial  for  the  offence.  R. 
V.  Thompson,  2  Hannay  71.     And  of  course  she  may  do  so  now. 

Prior  to  the  passing  of  the  R.  S.  C.  c.  162,  s.  19,  a  wife  could  not 
testify  against  her  husband  when  she  was  prosecuting  him  for 
neglect  to  maintain  her.     See  R.  v.  Bissell,  1  0.  R,  514. 

She  is  now  competent  and  so  is  the  husband. 

A  defendant  was  charged  by  his  wife  before  a  magistrate  with 
refusing   to  provide   necessary  clothing  and   lodging  for  herself 
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and  children.  At  the  close  of  the  case  for  the  prosecution  defend- 
ant was  tendered  as  a  witness  on  his  own  behalf.  The  magistrate 
refused  to  hear  his  evidence,  not  because  he  was  the  defendant  but 
because  he  did  not  wish  to  hear  evidence  for  the  defence,  and  su'd- 
sequently  without  further  evidence  committed  him  for  trial.  It 
was  held  that  the  defendant's  evidence  should  have  been  taken  for 
the  defence,  that  a  magistrate  is  bound  to  accept  such  evidence  in 
cases  of  this  kind  and  give  it  such  weight  as  he  thinks  proper,  and 
that  the  exercise  of  his  discretion  to  the  contrary  is  open  to  review. 
1(.  V.  Meyer,  11  P.  E.  (Out.)  477. 

The  laws  of  England  respecting  the  solemnization  of  marriage 
are  not  applicable  to  the  Indian  population  of  the  North-West 
Territory,  and  a  marriage  according  to  the  customs  of  the  Indians 
there  is  legal  so  as  to  make  the  wife  of  the  prisoner  incompetent 
as  a  witness  for  or  against  him  prior  to  the  recent  Act.  Where  an 
Indian  charged  with  assault  occasioning  actual  bodily  harm,  ten- 
dered two  women,  whom  he  called  his  wives,  as  witnesses,  the 
evidence  of  the  first  married  was  rejected,  and  that  of  the  other 
admitted,  though  according  to  the  evidence  both  were  his  wives, 
under  the  custom  of  the  Indians.  R.  v.  Naa-e-quis-a  Ka;  North 
West  Ter.  Eeps.  21. 

Both  would  be  admissible  under  the  late  Act. 

So,  prior  to  the  late  Act,  a  defendant,  charged  with  an  assault 
upon  a  constable  while  serving  a  summons  under  the  Act  as  to 
summary  convictions,  was  held  incompetent.  R.  v.  McFarlane, 
27  S.  C.  N.  B.  628 ;  16  S.  C.  R.  393.  Also,  where  charged  with 
illegally  presenting  a  pistol,  under  s.  4  of  the  R.  S.  C.  c.  148.  Ex 
■parte  Porter,  28  S.  C.  N.  B.  587. 

But  in  these  cases  the  defendant  can  now  testify. 

In  Ontario,  the  55  V.  c.  14,  s.  1,  repeals  s.  9  of  the  R.  S.  0. 
c.  61,  and  substitutes  the  following  therefor. 

On  the  trial  of  any  proceeding,  matter,  or  question  under  any 
Act  of  the  Legislature  of  Ontario,  or  on  the  trial  of  any  such 
proceeding,  matter  or  question  before  any  justice  of  the  peace, 
mayor,  or  police  magistrate,  in  any  matter  cognizable  by  such 
justice,  mayor,  or  police  magistrate,  the  party  opposing  or  defend- 
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ing,  or  the  wife  or  husband  of  the  person  opposing  or  defending, 
shall  be  competent  and  compellable  to  give  evidence  therein. 

Under  the  repealed  Act,  where  the  charge  was  of  some  matter 
"not  being  a  crime,"  the  parties  were  competent. 

But  the  trial  of  an  offence  against  a  city  by-law  in  the  erection 
of  a  wooden  building  within  the  fire  limits  was  held  to  be  a  charge 
of  a  crime,  and  the  defendant  was  held  neither  competent  nor 
compellable  to  give  evidence,  and  a  conviction  on  his  evidence  was 
quashed.     R.  v.  Hart,  20  0.  R.  611 ;  R.  v.  Bittle,  21  0.  R.  605. 

So  a  conviction  for  unlawfully  and  maliciously  pointing  a 
loaded  firearm  at  a  person,  was  quashed  on  an  objection  taken  for 
the  first  time  that  the  defendant,  who  was  called  as  a  witness  at 
th&  trial,  was  not  a  competent  or  compellable  witness.  R.  v. 
Becker,  20  0.  R.  676. 

In  both  the  foregoing  cases  the  parties  would  now  be  competent ; 
in  the  case  of  the  by-law  under  the  late  statute  in  Ontario,  and  in 
the  other  case  of  maliciously  pointing  a  loaded  fire  arm  under  "  The 
Canada  Evidence  Act,  1893." 

On  the  hearing  of  any  information  or  complaint  exhibited  or 
made  under  s.  424  of  the  55  V.  c.  42,  a  magistrate  must  receive 
the  evidence  of  the  defendant.     R.  v.  Grant,  18  0.  R.  169. 

Under  the  former  law  a  prisoner  was  not  compellable  to  p;ive 
evidence  against  himself,  and  where  in  a  prosecution  for  an  offence 
under  a  municipal  by-law  the  defendant  was  compelled  to  give 
evidence  against  himself,  the  court  held  that  this  was  improper 
and  the  conviction  was  set  aside.     R.  v.  McNicol,  12  0.  R.  659. 

But  now  no  person  shall  be  excused  from  answering  any 
question  upon  the  ground  that  the  answer  to  such  question  may 
tend  to  criminate  him  or  may  tend  to  establish  his  liability  to  a 
civil  proceeding  at  the  instance  of  the  crown  or  of  any  other  person. 
Provided  however  that  no  evidence  so  given  shall  be  used  or  re- 
ceivable in  evidence  against  such  person  in  any  criminal  proceeding 
thereafter  instituted  against  him  other  than  a  prosecution  for 
perjury  on  giving  such  evidence.     66  V.  c.  31,  s.  5.  ' 

A  prisoner  might  always  if  he  choose  give  evidence  against 
himself.     Thus  where  a  prisoner  being  prosecuted  for  selling  liquor 
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on  a  Sunday  admitteil  that  he  was  a  licensed  tavern-keeper,  and 
the  only  other  evidence  of  his  being  a  licensed  tavern-keeper  was 
that  of  a  witness  who  stated  that  he  knew  where  the  defendant's 
Hcensed  tavern  was,  it  was  held  that  this  was  sufficient  evidence  of 
the  fact,  and  that  it  was  not  improper  for  the  magistrate  to  take 
the  defendant's  admission  as  evidence  against  him.  Ex  iMrte 
Birmingham,  2  Pugs.  &  Bur.  504. 

There  are  several  statutory  exceptions  to  the  former  rule  than 
a  prisoner  was  not  bound  to  criminate  himself.  In  a  prosecution 
under  '*  The  Canada  Temperance  Act,"  R.  8.  C.  c.  106,  s.  114,  the 
prisoner  was  compellable  to  give  evidence  against  himself.  E.  v. 
Fee,  13  0.  R.  590,  overruling  R.  v.  Halpin,  12  0.  R.  330. 

The  51  V.  c.  34,  s.  13,  however  removed  the  obligation  and  now 
the  56  V.  c.  31,  s.  5,  restores  it.     See  ante,  p.  408. 

So  the  parties  are  competent  in  a  prosecution  under  the  Act 
respecting  the  preservation  of  the  peace  in  the  vicinity  of  public 
works.     E.  S.  C.  c.  151,  s.  22. 

Under  the  "  Dominion  Elections  Act,"  R.  S.  C.  c.  8,  s.  109,  no 
person  is  excused  from  answering  on  the  ground  that  the  answer 
will  tend  to  criminate  such  person. 

The  fact  that  evidence  has  been  improperly  procured  is  not  a 
reason  for  rejecting  such  evidence.  It  follows  that  if  one  who  has 
had  his  watch  stolen  suspected  a  particular  person  of  the  theft, 
and  the  owner  of  the  watch  knocked  the  other  down  and  found  the 
watch  upon  him,  the  fact  that  the  suspected  person  had  the  watch 
would  be  evidence  against  him,  though  the  evidence  was  obtained 
in  an  irregular  way.  So  under  the  "  Canada  Temperance  Act," 
though  there  is  no  right  to  issue  a  search  warrant  except  in  aid  of 
a  prosecution  pending,  yet  evidence  obtained  under  a  search  war- 
rant irregularly  issued  may  be  used  when  a  charge  is  afterwards 
laid.    R.  V.  Doyle,  12  0.  R.  347. 

No  person  accused  of  forgery  as  defined  in  s.  423  of  the  Code, 
shall  be  convicted  upon  the  evidence  of  one  witness  unless  such 
witness  is  corroborated  in  some  material  particular  by  evidence 
implicating  the  accused.    Code,  a.  684. 
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This  section  alters  the  law.  Formerly  it  was  only  the  evidence 
of  the  person  whose  name  was  forged  tkat  required  corroboration, 
now  any  witness  must  be  corroborated. 

Under  the  former  law  the  evidence  of  the  person  whose  name 
was  forged  proving  the  falsity  of  signature,  did  not  require  corro- 
boration.    R.  V.  Farrell,  North  West  Ter.  Reps.  1)5. 

Where  the  defendant  was  convicted  of  uttering  with  knowlcdfje 
that  it  was  a  forgery,  the  indorsement  of  the  name  of  "Taylor 
Brothers"  upon  a  promissory  note  which  had  been  discounted  by 
a  bank  but  given  up  and  destroyed  before  maturity  upon  security 
being  furnished  to  the  bank,  and  the  manager  of  the  bank  and  the 
business  partner  of  the  defendant  gave  evidence  of  the  forgery,  and 
the  three  members  of  the  firm  of  Taylor  Brothers  were  also  called 
as  witnesses  and  denied  having  indorsed  the  note  or  having  any 
knowledge  of  it,  it  was  held  that  members  of  the  firm  of  Taylor 
Brothers  were  not  interested,  and  their  evidence  was  therefore 
suflicient  to  corroborate  that  of  the  other  witnesses.  R.  v.  Selby, 
16  0.  R.  255. 

On  the  trial  of  an  indictment  for  forgery  and  uttering  a  forged 
note,  evidence  was  given  by  a  person  who  had  no  interest  therein 
of  the  note  being  forged.  The  wife  of  the  person  who  received  the 
note,  who  was  in  attendance  in  her  husband's  shop  as  his  agent, 
proved  the  uttering.  It  was  held  that  the  note  having  been  proved 
to  be  forged  by  a  person  having  no  interest,  the  question  as  to 
corroboration  of  the  wife's  evidence  on  the  ground  of  interest  did 
not  arise.  The  wife's  interest,  if  any,  was  to  prove  the  genuineness 
of  the  note.     R.  v.  Rhodes,  22  0.  R.  480. 

The  prisoner  was  indicted  for  forgery,  in  feloniously  uttering  a 
cheque  signed  by  H.  J.  &  Co.  on  the  Quebec  Bank,  which  he  had 
altered  from  $400  to  $1,400.  The  evidence  in  support  of  the 
forgery  was  that  of  J.,  who,  though  a  member  of  the  firm  when  the 
cheque  was  made,  had  ceased  to  be  such  at  the  time  of  the  trial, 
and  who  had  been  released  by  his  partner  from  all  liability  and 
disclaimed  any  interest  in  the  cheque.  There  was  some  evidence 
of  the  liability  of  the  firm  to  creditors  at  the  time,  of  J.'s  with- 
drawal.   But  the  majority  of  the  court  held  that  J.  was  not  an 
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interested  person  and  that  his  evidence  did  not  require  corrobora- 
tion.    H.  V.  Hagerman,  15  0.  11.  598. 

In  the  foregoing  cases  the  evidence  of  one  witness  would  not 
now  be  sufficient  without  corroboration,  s.  684  of  the  Code  requiring 
corroboration  in  the  case  of  any  witness  called  whether  interested 
or  not. 

It  is  usual  to  require  that  the  testimony  of  an  accomplice  be 
corroborated  as  to  the  idenfity  of  the  accused,  but  not  as  to  the 
manner  in  which  the  crime  was  committed.  But  there  is  no 
positive  rule  of  law  that  the  testimony  of  an  accomplice  must 
receive  direct  corroboration,  and  the  nature  and  the  extent  of  the 
corroboration  required  depend  upon  the  character  of  the  crime 
charged.     R.  v.  Tower,  4  Pugs.  &  Bur.  168. 

In  a  prosecution  for  selling  liquor  on  a  Sunday,  the  persons 
who  purchased  the  liquor,  though  accomplices  of  the  accused,  are 
competent  witnesses  to  prove  the  selling.  Ex  ])arte  Birmingham, 
2  Pugs.  &  Bur.  564. 

In  certain  cases  there  are  statutory  provisions  as  to  the  suffi- 
ciency of  one  witness.  Thus  under  "  The  Steamboat  Inspection 
Act,"  R.  S.  C.  0.  78,  when  no  other  provision  is  made  in  the  case, 
penalties  may  be  recovered  on  the  evidence  of  one  credible  witness 
who  may  be  the  prosecuting  inspector  himself,  56  Y.  c.  '25,  s.  2. 
So  under  the  Act  respecting  the  "Navigation  of  Canadian  Waters," 
E.  S.  C.  c.  79,  s.  8,  the  evidence  of  one  credible  witness  is  sufficient. 
The  evidence  of  one  credible  witness,  other  than  the  plaintiff  or 
person  prosecuting,  is  sufficient  under  "  The  Pilotage  Act,"  R.  S.  C. 
c.  80,  8.  101,  also  under  "  The  Militia  Act,"  It.  S.  C.  c.  41,  s.  Ill, 
and  "  The  Indian  Act,"  51  Y.  c.  22,  s.  4.  Independently  of  these 
enactments  the  evidence  of  one  witness  is  in  general  sufficient. 

But  no  person  accused  of  an  offence  under  any  of  the  hereunder 
mentioned  sections  shall  be  convicted  upon  the  evidence  of  one 
witness,  unless  such  witness  is  corroborated  in  some  material 
particular  by  evidence  implicating  the  accused  : 

(a)  Treason,  Part  IV.  s.  65  ; 

(6)  Perjury,  Part  X.  s.  146  ; 

(c)  Offences  under  Part  XII.  ss.  181  to  11)0  inclusive  ; 
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(d)  Procuring  feigned  marriage,  Part  XXII.  s.  277  ; 

(e)  Forgery,  Part  XXXI.  s.  423.     Code,  8.  684. 

Section  181  relates  to  having  illicit  connection  with  any  girl  of 
previously  chaste  character,  above  the  age  of  fourteen  and 
under  sixteen  years.  S.  182  to  seduction  under  promise  of 
marriage;  s.  183  to  the  seduction  of  award  or  servant  by  a  guardian 
or  employer  ;  s.  184  to  the  seduction  of  females  who  are  passen^^crs 
on  vessels ;  ss.  185  and  186  to  the  unlawful  defiling  of  women  or 
procuring  prostitutes ;  s.  187  to  the  offence  of  householders  who 
permit  girls  to  be  defiled  on  their  premises ;  s.  188  to  a  conspiracy 
to  defile;  s.  189  to  carnally  knowing  idiots;  and  s.  190  to  the 
prostitution  of  Indian  women.  In  all  the  foregoing  cases,  as  well 
as  in  that  of  procuring  a  feigned  marriage,  the  evidence  of  one 
witness  is  not  sufficient  without  corroboration. 

Whenever  it  is  made  to  appear  at  the  instance  of  the  crown,  or 
of  the  prisoner  or  defend.int,  to  the  satisfaction  of  a  judge  of  a 
superior  court,  or  a  judge  of  a  county  court  having  criminal  juris- 
diction, that  any  person  who  is  dangerously  ill,  and  who,  in  the 
opinion  of  some  licensed  medical  practitioner,  is  not  likely  to 
recover  from  such  illness,  is  able  and  willing  to  give  material  infor- 
mation relating  to  any  indictable  offence,  or  relating  to  any  person 
accused  of  any  such  offence,  such  judge  may,  by  order  under  his 
hand,  appoint  a  commissioner  to  take  in  writing  the  statement  on 
oath  or  affirmation  of  such  person. 

Such  commissioner  shall  take  such  statement  and  shall  sub- 
scribe the  same  and  add  thereto  the  names  of  the  persons,  if  any, 
present  at  the  taking  thereof,  and  if  the  deposition  relates  to  any 
indictable  offence  for  which  any  accused  person  is  already  commit- 
ted or  bailed  to  appear  for  trial  shall  transmit  the  same,  with  the 
said  addition,  to  the  proper  officer  of  the  court  at  which  such 
accused  person  is  to  be  tried ;  and  in  every  other  case  he  shall 
transmit  the  same  to  the  clerk  of  the  peace  of  the  county,  division 
or  city  in  which  he  has  taken  the  same,  or  to  such  other  oft.  «'■  «s 
has  charge  of  the  records  and  proceedings  of  a  superio  a  of 

criminal  jurisdiction  in  such  county,  division  or  city,  .        such 
clerk  of  the  peace  or  other  officer  shall  preserve  the  same  and  file  it 
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of  record,  and  upon  order  of  tlio  court  or  of  a  judge  transmit  the 
same  to  the  proper  officer  of  the  court  where  the  same  shall  be 
required  to  be  used  as  evidence.  11.  S.  C.  c.  174,  s.  220.  Code, 
s.  681. 

If  the  evidence  of  a  sick  person  has  been  taken  under  commis- 
sion as  i)rovided  in  s.  081,  and  upon  the  trial  of  any  offender  for 
any  offence  to  which  the  same  relates,  the  person  who  made  the 
statement  is  proved  to  be  dead,  or  if  it  is  proved  that  there  is 
no  reasonable  probability  that  such  person  will  ever  be  able  to 
attend  at  the  trial  to  give  evidence,  such  statement  may,  upon  the 
production  of  the  judge's  order  appointing  such  commissioner,  be 
road  in  evidence,  either  for  or  against  the  accused,  without  further 
proof  thereof, — if  the  same  purports  to  be  signed  by  the  commis- 
sioner by  or  before  whom  it  purports  to  have  been  taken,  and  if  it 
is  proved  to  the  satisfaction  of  the  court  that  reasonable  notice  of 
the  intention  to  take  such  statement  was  served  upon  the  person 
(whether  prosecutor  or  accused)  against  whom  it  is  proposed  to  be 
read  in  evidence,  and  that  such  person,  or  his  counsel,  or  solicitor 
had,  or  might  have  had,  if  he  had  chosen  to  be  present,  full  oppor- 
tunity of  cross-examining  the  person  who  made  the  same.  Code, 
s.  G86. 

The  notice  intended  by  this  section  is  a  notice  in  writing  and 
such  a  statement  is  inadmissible  against  a  prisoner,  where  he  has 
only  had  oral  notice  of  the  intention  to  take  the  same,  although 
lie  is  present  when  the  statement  is  taken.  R.  v.  Shurmer, 
17  Q.  B.  D.  323. 

There  must  be  proof  that  notice  of  the  intention  to  take  such 
statement  was  served  upon  the  person  against  whom  the  evidence 
is  proposed  to  be  read,  and  that  he  had  an  opportunity  if  he  chose 
to  be  present.  This  notice  must  be  served  before  the  evidence  is 
taken,  and  it  is  therefore  impossible  for  the  statute  to  have  any 
operation  in  the  case  of  an  accused  person  keeping  out  of  the  way. 
R.  V.  Quigley,  18  L.  T.  N.  S.  211. 

During  the  taking  of  the  deposition  of  a  person  under  the 
681st  section,  before  the  prisoner's  solicitor  had  concluded  his  cross- 
examination  the  witness  became  so  ill  that  the  presiding  magistrate 
stopped  the  cross-examination,  the  woman  being  so  ill  at  the  time 
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that  she  was  unable  to  comprehend  the  drift  of  the  questions  put 
to  her.  The  court  held  that  it  was  not  suificient  that  the  prisoner 
should  have  had  such  opportunity  of  cross-examination  as  the 
circumstances  permitted,  and  that  as  the  prisoner  had  not  had  full 
opportunity  of  cross-examination,  the  deposition  wn,s  inadmissible 
in  the  absence  of  any  proof  that  the  prisoner  was  asking  vexatious 
questions  in  order  to  defeat  the  statute,  11.  v.  Miichell,  27  Cos, 
503.  The  statement  was  also  inadmissible  as  a  dying  declaration, 
because  there  was  no  proof  of  a  hopeless  expectation  of  immediate 
death ;  nor  as  a  statement  in  the  presence  of  the  prisoner,  because 
the  latter  could  not  be  expected  to  make  any  denial  under  the 
ci^'^umstances.     Ih. 

A  dying  declaration  is  only  admissible  in  evidence  where  flie 
death  of  the  deceased  is  the  subject  of  the  charge  and  the  circum- 
stances of  the  deatli  the  subject  of  the  dying  declaration.  There 
must  also  be  an  unqualified  belief  in  the  nearness  of  deatli,  a 
belief  without  hope  that  the  declarant  is  about  to  die,  and  the 
burden  of  proving  the  facts  that  render  the  declaration  admissible 
is  upon  the  prosecution.     E.  v.  Jenkins,  L.  E.  1  C.  0.  E.  192. 

The  deceased  shortly  after  the  wound  had  been  given  which 
caused  her  death  made  a  statement  in  the  prisoner's  absence  as  to 
the  cause  of  her  injuries.  She  was  in  fact  dying  at  the  time  she 
made  the  statement.  Two  witnesses  swore  she  was  conscious  at 
the  time.  The  doctor  who  arrived  after  she  made  the  statement 
swore  that  she  was  unconscious  from  the  moment  of  his  a',  "ival, 
but  that  there  might  have  been  intervals  of  consciousness  before 
death.  The  statement  was  made  '^'^ring  the  doctor's  absence  from 
the  room.  The  statement  was  jeld  inadmissible  as  a  dying 
declaration,  it  not  appearinc;  that  the  deceased  was  conscious  of 
impending  death  or  in  fact  conscious  at  all.  E.  v.  Smith,  16  Cox 
170. 

Statements  mode  behind  the  back  of  a  prisoner  are  not  admis- 
sible in  evidence  as  dying  declarations^  unless  the  person  making 
them  entertains  at  the  time  a  settled  hopeless  expectation  of 
immediate  death.  E.  v.  Osman,  15  Cox,  1.  But  where  the 
deceased,  shortly  after  the  occurrence  which  resulted  in  her  death, 
was  seen  standing  at  the  door  of  a  neighbour's  house  in  a  fainting 
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condition  and  apparently  dying,  she  said,  "  I  am  dying,  look  to 
my  children,"  a  atatement  then  made  as  to  the  cause  of  her 
injuries  was  held  admissible.     1\.  v.  Goddard,  15  Cox,  7. 

If  upon  the  trial  of  any  accused  person  it  is  proved  upon  the 
oath  or  affirmation  of  any  credible  witness  that  any  person  whose 
deposition  has  been  taken  by  a  justice  in  the  preliminary  or  other 
investigation  of  any  charge  is  dead,  or  so  ill  as  not  to  be  able  to 
travel,  or  is  absent  from  Canada,  and  if  it  is  also  proved  that  such 
deposition  was  taken  in  the  presence  of  the  person  accused,  and 
that  he,  his  counsel  or  solicitor,  had  a  full  opportunity  of  cross- 
examining  the  witness,  then  if  the  deposition  purports  to  be  signed 
by  the  justice  by  or  before  whom  the  same  purports  to  have  been 
taken  it  shall  be  read  as  evidence  in  the  prosecr  'on  without 
further  proof  thereof,  unless  it  is  proved  that  such  deposition  was 
qot  in  fact  signed  by  the  justice  purporting  to  have  signed  the 
same.     1\.  S.  C.  c.  174,  s.  -222.     Code,  s.  GC7. 

Under  this  section  the  deposition  of  a  witness  who  is  dead  may 
be  read  before  the  grand  jury  for  the  purpose  of  finding  a  bill,  as 
well  as  before  the  petty  jury  at  the  trial.  R.  v.  Clements,  20 
L.  J.  M.  C.  193.  The  presence  of  the  accused  and  the  justice  is  indis- 
pensable. E.  v.  Watts,  33  L.  J.  M.  C.  63.  Although  the  cases  of 
death,  illness,  and  absence  from  Canada  are  alone  expressly  stated 
in  this  section  as  those  in  which  the  deposition  of  a  witness  may 
be  read  against  a  prisoner  on  his  trial,  it  is  probable;  that  such 
deposition  may  also  be  road  in  evidence  if  the  witness  l)o  bed-ridden 
though  otherwise  not  in  ill-health.  Pi.  v.  Stephenson,  31  L.  J.  M.  C. 
1'17  ;  or  if  h  3  have  become  insane,  or  if  he  be  kept  out  of  the  waj' 
by  the  prisoner,  R.  v.  Scaife,  20  L.  J.  M.  C.  220, 17  Q.  B.  238  ;  or  by 
some  person  on  his  behalf  at  the  time  of  the  trial ;  and  it  is  admis- 
sible where  the  witness,  having  been  struck  by  paralysis,  is  unable 
to  speak,  though  still  able  to  travel,  U.  v.  Cockburn,  Dears.  &  B. 
203 ;  but  it  must  relate  to  the  charge  on  which  the  prisoner  is 
l)eing  tried.     R.  v.  Langbridge,  1  Den.  C.  C.  448. 

It  was  proposed  to  read  the  deposition  of  a  witness,  on  the 
ground  that  the  witness  was  so  ill  as  not  to  be  able  to  travel.  The 
evidence  ppon  that  point  was  as  follows  : — The  medical  attendant 
of  the  witness  was  called  and  said,  "  I  know  M.  L.,  she  is  very 
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nervous  and  seventy-four  years  of  age.  I  think  she  would  faint 
at  the  idea  of  coming  into  court,  but  I  think  that  she  could  go  to 
London  to  see  a  doctor  without  difficulty  or  danger.  I  think  the 
idea  of  seeing  so  many  faces  would  be  dangerous  to  her,  and  that 
she  is  so  nervous  that  it  might  be  dangerous  to  her  to  be  examined 
at  all.  I  think  she  could  distinguish  between  the  court  going  to 
her  house,  and  she  herself  coming  to  the  court."  The  witness, 
whose  deposition  it  was  proposed  to  read,  lived  not  far  from  the 
court.  The  deposition  was  held  inadmissible.  R.  v.  Farrell,  L.  R. 
2  C.  C.  R.  116. 

As  a  general  rule  there  must  be  medical  evidence  of  the  illness. 
E.  V.  Welton,  9  Cox,  296.  But  in  one  case  the  deposition  of  a 
married  woman  was  admitted  on  the  evidence  of  her  husband  (with- 
out medical  evidence)  that  she  was  from  pregnancy  unable  to  attend. 
R.  V.  Jones,  3  F.  &  F.  285. 

The  evidence  must  refer  to  the  state  of  health  within  forty-eight 
hours  of  the  trial — where  the  evidence  that  the  witness  was  unable 
to  travel  was  that  of  a  medical  man  who  last  saw  the  witness  on 
the  Monday  previous  to  the  trial,  which  took  place  on  Wednesday, 
it  was  held  that  this  was  not  sufficient  and  the  deposition  was 
rejected.     R.  v.  Bull,  12  Cox,  31. 

The  expression  in  this  section,  "  so  ill  as  not  to  be  able  to 
travel,"  would  seem  to  signify  not  able  to  travel  for  the  purpose  of 
giving  evidence.     R.  v.  "Wilson,  8  Cox,  453. 

The  deposition  is  not  admissible  on  the  ground  merely  that  the 
prooocutor  after  using  every  possible  endeavour  cannot  find  the 
witness. 

Upon  a  prosecution  for  uttering  forged  notes  the  deposition  of 
one  S.  taken  before  the  police  magistrate  on  the  preliminary 
investigation,  was  read  upon  the  following  proof  that  S.  was  absent 
from  Canada.  R.  swore  that  S.  had  a  few  months  before  left  her 
R's.  house,  where  she,  S.,  had  for  a  time  lodged,  that  she  had  since 
twice  heard  from  her  in  the  United  States,  but  not  for  six  months. 
The  Chief  Constable  of  Hamilton,  where  the  prisoner  was  tried, 
proved  ineffectual  attempts  to  find  S.  by  means  of  personal 
enquiries   in  some  places  and  correspondence  with  the  police  of 
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other  cities.  S.  bad  for  some  time  lived  with  the  prisoner  or  his 
wife.  On  a  case  reserved  the  court  held  that  the  admissibility  of 
the  deposition  was  in  the  discretion  of  the  judge  at  the  trial,  and 
that  it  could  not  be  said  that  he  had  wrongly  admitted  it.  R.  v. 
Nelson,  1  0.  E.  500. 

Upon  a  prosecution  for  wounding  with  intent  to  murder,  the 
deposition  of  one  C.  taken  before  the  police  magistrate  on  the  pre- 
liminary  in\  .;  '.gation,  was  read  on  the  following  proof  that  C.  was 
absent  fron:  •  ,nada.  A  witness  deposed  as  follows  :  '*  C.  is  to  the 
best  of  my  beiief  in  the  United  States.  He  was  employed  about  ten 
days  ago  as  one  of  the  crew  on  a  steamer  then  running  between 
Yietovia  and  an  American  port.  He  said  when  he  left  me  he  was 
going  on  board  the  steamer.  The  steamer  has  not  been  on  that 
route  since.  She  is  now  running  between  two  American  ports," 
and  the  court  held  there  was  sufficient  proof  of  absence  from 
Canada.     R.  v.  Pescaro,  2  B.  C.  L.  R.  144. 

It  is  a  condition  precedent  to  the  admission  of  the  evidence  of  a 
deceased  witness  under  this  section  that  there  should  be  proof  that 
the  deposition  was  taken  in  the  presence  of  the  person  accused,  and 
that  he,  his  counsel  or  attorney  had  full  opportunity  of  cross-exam- 
ining the  witness,  but  this  is  a  question  for  the  judge  at  the  trial, 
and  his  ruling  thereon  will  not  be  questioned.  R.  v.  Shurmer, 
16  Cox,  94 ;  see  R.  v.  Griffith,  16  Cox,  46. 

Where  it  is  proved  that  the  prisoner  was  present  when  the 
depositions  of  the  deceased  were  taken,  although  the  law  will  pre- 
sume that  as  he  was  present  he  had  a  "  full  opportunity  "  within 
the  section,  evidence  may  nevertheless  be  offered  to  prove  that  he 
had  not  a  "full  opportunity  "  within  the  section,  so  as  to  render  the 
deposition  inadmissible,  if,  for  instance,  he  were  insane  at  the  time 
he  could  not  be  said  to  have  a  "  full  opportunity."  R.  v.  Peacock, 
12  Cox,  21. 

The  words  in  this  section  "  whose  deposition  has  been  taken  by 
a  justice  in  the  preliminary  or  other  investigation  of  any  charge  " 
reiar  to  this  and  the  590th  section,  and  the  deposition  will  not  be 
admissible  unless  it  shows  that  the  accused  was  charged  with  an 
indictable  offence  and  that  he,  having  knowledge  of  the  charge,  had 
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a  full  opportunity  of  cross-examining  the  witness.  The  test  ol 
admissibility  is  the  opportunity  given  the  prisoner  to  cross-examini , 
he  having  knowledge  that  it  is  his  interest  to  do  so.  R.  v.  Millo\ , 
6  L.  N.  95. 

Where  a  prisoner  is  charged  before  a  magistrate  with  obtaiuiii.i,' 
money  by  false  pretences,  and  afterwards  indicted  for  uttering  u 
forged  promissory  note,  the  charges  arising  out  of  one  and  the  same 
transaction,  and  being  in  fact  identical,  and  the  prisoner,  having 
had  the  opportunity  of  cross-examination  before  the  magistrate,  it 
was  held  that  the  deposition  of  a  witness  taken  at  such  hearing,', 
and  who  was  afterwards  unfit  to  travel  to  give  evidence,  was 
admissible  and  might  be  read  at  the  trial  for  uttering  the  forge.! 
promissory  note.     E.  v.  Williams,  12  Cox,  101. 

When  an  indictment  is  presented  to  a  grand  jury  they  are 
entitled  to  peruse  the  depositions  of  an  absent  witness  without 
proof  that  he  is  so  ill  as  to  be  unable  to  travel  or  is  absent  from 
Canada.     R.  v.  Howes,  2  B.  C.  L.  R.  307. 

A  party  producing  a  witness  shall  not  be  allowed  to  impeach 
his  credit  by  general  evidence  of  bad  character,  but  if  the  witness, 
in  the  opinion  of  the  court,  proves  adverse,  such  party  may  con- 
tradict him  by  other  evidence,  or,  by  leave  of  the  court,  may  prove 
that  the  witness  made  at  other  times  a  statement  inconsistent  with 
his  present  testimony ;  but  before  such  last  mentioned  proof  can 
be  given  the  circumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  shall  be  mentioned  to  the  wit- 
ness, and  he  shall  be  asked  whether  or  not  he  did  make  such 
statement.     R.  S.  C.  c.  174,  s.  234 ;  Code,  s.  699. 

At  a  coroner's  inquest  evidence  is  properly  receivable  that  a 
witness  at  such  inquest  has  made  at  other  times  a  statement 
inconsistent  with  his  present  testimony.  Independently  of  this 
section  the  improper  reception  of  evidence  is  no  ground  for  a 
certiorari  to  bring  up  the  coroner's  inquisition.  R.  v.  Sanderson, 
16  0.  R.  106. 

Upon  any  trial  a  witness  may  be  cross-examined  as  to  previous 
statements  made  by  him  in  writing,  or  reduced  to  writing,  relative 
to  the  subject-matter  of  the  case,  without  such  writing  being  shown 
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to  him ;  but  if  it  is  intended  to  contradict  the  witness  by  the 
writing,  his  attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  wiiting  which  are  to  be  used 
for  the  purpose  of  so  contradicting  him ;  and  the  judge,  at  any 
time  duJng  the  trial,  may  require  tlie  production  of  the  writing 
for  his  inspection,  and  he  may  thereupon  make  such  use  of  it  for 
the  purposes  of  the  trial  as  he  thinks  fit :  Provided  that  a 
deposition  of  the  witness,  purporting  to  have  been  taken  before  a 
justice  on  the  investigation  of  the  charge  and  to  be  signed  by 
the  witness  and  the  justice,  returned  to  and  produced  from  the 
custody  of  the  proper  officer,  shall  be  presumed  prima  facie  to 
have  been  signed  by  the  witness.  R.  S.  C.  c.  174,  s.  235.  Code, 
s.  700. 

This  section  applies  only  to  statements  made  by  the  witness 
himself,  and  which  he  has  either  made  in  writing  or  which  have 
been  reduced  into  writing.  For  instance,  it  would  not  apply  to  a 
policy  of  insurance  issued  to  the  witness,  or  to  receipts  which  are 
not  shown  to  be  either  written  or  signed  by  the  witness.  R.  v. 
Tower,  4  Pugs.  &  Bur.  168. 

If  a  witness,  upon  cross-examination  as  to  a  former  statement 
made  by  him  relative  to  the  subject-matter  of  the  case  and  incon- 
sistent with  his  present  testimony,  does  not  distinctly  admit  that 
he  did  make  such  statement,  proof  may  be  given  that  he  did  in 
fact  make  it ;  but  before  such  proof  f^an  be  given  the  circumstances 
of  the  supposed  statement,  sufficient  to  designate  the  particular 
occasion,  shall  be  mentioned  to  the  witness  and  be  shall  be  asked 
whether  or  not  he  did  make  such  statement.  R.  S.  C.  c.  174, 
8.  230 ;  Code,  s.  701. 

The  general  principle  is,  that  when  a  witness  is  cross-examined 
as  to  a  collateral  fact,  the  answer  is  conclusive.  R.  v.  Holmes, 
12  Cox,  137. 

On  the  trial  of  an  indictment  for  rape,  or  an  attempt  to  com- 
mit a  rape,  or  for  an  indecent  assault,  if  the  prosecutrix  is  asked 
whether  she  has  not  had  connection  with  some  other  man 
named,  and  she  denies  it,  that  man  cannot  be  called  to  contradict 
her.    //). 
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On  a  charge  of  sending  a  threatening  letter,  other  letters 
written  by  the  prisoner  both  before  and  after  the  one  in  question 
are  admissible  to  explain  its  meaning.  So  on  a  charge  of  mali- 
cious shooting,  if  it  be  doubtful  whether  the  shot  was  fired  by 
accident  or  design,  proof  may  be  given  that  the  prisoner  at 
another  time  intentionally  shot  at  the  same  person.  R.  v.  Yoke, 
R.  .1'  E.  531. 

So  on  a  charge  of  murder  by  poison,  where  it  is  shown  thac  the 
prisoner  attended  the  deceased,  it  is  competent  for  the  prosecution 
to  tender  evidence  of  other  cases  of  persons  who  had  died  from 
poison,  and  to  whom  the  prisoner  had  access,  exhibiting  exactly 
similar  symptoms  before  deatii  to  those  of  the  case  under  consid- 
eration, for  the  purpose  of  showing  that  this  particular  death  arose 
from  poisoning,  not  accidentally  taken,  but  designedly  administered 
by  some  one.  Such  evidence,  however,  is  not  admissible  for  the 
purpose  of  establishing  motives,  though  the  fact  that  the  evidence 
offered  may  tend  indirectly  to  that  end  is  no  ground  for  its 
exclusion.     R.  v.  Flannagan,  15  Cox,  403. 

Where  a  prisoner  was  charged  with  the  murder  of  her  child  by 
poison,  and  the  defence  was  that  its  death  resulted  from  an  acci- 
dental taking  of  such  poison,  evidence  to  prove  that  two  other 
children  of  hers  and  a  lodger  in  the  house  had  died  previous  to 
the  present  charge  from  the  same  poison  was  held  to  be  admissible. 
R.  V.  Cotton,  12  Cox,  400  ;  R.  v.  Geerirg,  18  L.  J.  M.  C.  211,  fol- 
lowed.    See  also  R.  v.  Roden,  12  Cox,  680. 

The  prisoner  was  indicted  along  with  W.,  the  first  count  cliarg- 
ing  W.  with  forging  a  circular  note  of  the  National  Bank  of 
Scotland,  and  the  second  with  uttering  it  knowing  it  to  be  forged. 
The  prisoner  was  charged  as  an  accessory  before  the  fact.  Evi- 
dence was  admitted  showing  that  two  persons  named  F.  and  H. 
had  been  tried  and  convicted  in  Montreal  of  uttering  similar  forged 
circular  notes  printed  from  the  same  plate  as  those  uttered  by  W., 
that  the  prisoner  was  in  Montreal  with  F.,  they  having  arrived  and 
registered  their  names  together  at  tlie  same  hotel  and  occupied 
adjoining  rooms,  that  after  F.  and  H.  had  been  convicted  on  one 
charge  they  admitted  their  guilt  on  several  others,  and  that  a 
number  of  these  circular  notes  were  found  on  F.  and  H.  wliioh 
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were  produced  at  the  trial  of  the  prisoner.  Before  the  evidence 
was  tendered  it  was  proved  that  the  prisoner  was  in  company 
with  W.,  who  was  proved  to  have  uttered  similar  notes.  Evidence 
was  also  admitted  shewing  that  a  large  number  of  the  notes  were 
found  concealed  at  a  place  near  where  the  prisoner  had  been,  and 
were  concealed  as  was  alleged  by  him  after  W.  had  been  arrested. 
It  was  held  that  the  evidence  was  properly  received  in  proof  of  the 
guilty  knowledge  of  the  prisoner.     R.  v.  Bent,  10  0.  R.  557. 

Two  indictments  were  preferred  againt  the  defendants  for 
feloniously  destroying  the  fruit  trees,  respectively,  of  M.  and  C. 
The  offences  charged  were  proved  to  have  been  committed  on  the 
same  night,  and  the  injury  complained  of  was  done  in  the  same 
manner  in  both  cases.  The  defendants  were  put  on  their  trial  on 
the  charge  of  destroying  M's  trees,  and  evidence  relating  to  the 
otfence  charged  in  the  other  indictment  was  held  to  be  receivable, 
not  to  establish  the  other  felony,  but  as  circumstances  leading  to 
proof  of  the  aflBrmatiou  that  the  accused  was  guilty  of  the  offence 
for  which  he  was  on  trial.     R.  v.  McDonald,  10  0.  R.  553. 

On  a  trial  for  endeavouring  to  obtain  an  advance  from  a  pawn- 
broker upon  a  ring,  by  the  false  pretence  that  it  is  a  diamond 
ring,  evidence  may  be  given  that  two  days  before  the  transaction 
in  question,  the  prisoner  had  obtained  an  advance  from  a  pawn- 
broker upon  a  chain  which  he  represented  to  be  a  gold  chain,  but 
which  was  not  so,  and  endeavoured  to  obtain  from  other  pawn- 
brokers advances  upon  a  ring  which  he  represented  to  be  a  dia- 
mond ling,  but  which  in  the  opinion  of  the  witness  was  not  so. 
R.  V.  Francis,  L.  R.  2  C.  C.  R.  128. 

Where  a  prisoner  is  indicted  for  obtaining  a  promissory  note 
with  intent  to  defraud,  evidence  of  similar  frauds  on  others  show- 
ing that  the  prisoner  was  at   the   time  engaged  in  practising  a 
series  of  systematic  frauds  on  the  community  is  admissible. 
R.  V.  Hope,  17  0.  R.  463. 

Upon  a  charge  of  an  attempt  to  commit  a  rape,  the  prosecutrix 
may  be  croHs-examined  as  to  the  fact  of  her  having  had  connection 
with  the  prisoner  previously  to  the  commission  of  the  alleged 
offence,  and  should  she  deny  the  fact  of  such  connection  having 
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taken  place,  evidence  may  be  given  in  order  to  contradict  such 
denial.  R.  v.  Riley,  16  Cox,  191;  18  Q.  B.  D.  481.  But  her 
denial  of  intercourse  with  persons  other  than  the  prisoner  could 
not  be  contradicted.     lb. 

"When  proceedings  are  taken  against  any  person  for  having 
received  goods,  knowing  them  to  be  stolen,  or  for  having  in  his 
possession  stolen  property,  evidence  may  be  given,  at  any  stage  of 
the  proceedings,  that  there  was  found  in  the  possession  of  Puch 
person  other  property  stolen  within  the  preceding  period  of  twelve 
months,  and  such  evidence  may  be  taken  into  consideration  for  the 
purpose  of  proving  that  such  person  knew  the  property  which  forms 
the  subject  of  the  proceedings  taken  against  him  to  be  stolen  : 
Provided,  that  not  less  than  three  days'  notice  in  writing  has  been 
given  to  the  person  accused,  that  proof  is  intended  to  be  given  of 
such  other  property,  stolen  within  the  preceding  period  of  twelve 
months,  having  been  found  in  his  possession  ;  and  such  notice 
shall  specify  the  nature  or  description  of  such  other  property,  and 
the  person  from  whom  the  same  was  stolen.     Code,  s.  71G. 

In  order  to  show  guilty  knowledge  under  this  section,  it  is  not 
sufficient  merely  to  prove  that  "  other  property  stolen  within  the 
preceding  period  of  twelve  months"  had  at  some  time  previously 
been  dealt  with  by  the  prisoner.  It  must  be  proved  that  such 
"  other  property"  was  found  in  the  possession  of  the  prisoner 
at  the  time  when  he  is  found  in  possession  of  the  property  which 
is  the  subject  of  the  indictment.     R.  v.  Drage,  14  Cox,  85. 

And  where  on  a  charge  of  stealing  and  receiving  certain  pro- 
perty in  order  to  show  guilty  knowledge,  evidence  was  admitted 
that  the  prisoner,  within  the  preceding  twelve  months,  had  been 
in  possession  of  certain  other  property  which  was  proved  to  have 
been  stolen,  but  of  which  he  had  parted  with  the  possession  before 
the  date  of  the  larceny  alleged,  the  evidence  was  held  inadmissible. 
R.  V.  Carter,  15  Cox,  448 ;  12  Q.  B.  D.  522. 

To  manufacture  false  evidence  for  the  purpose  of  misleading  a 
judicial  tribunal  is  an  indictable  offence  at  common  law,  though 
the  evidence  is  not  used,  though  in  the  case  of  a  cheat  or  fraud 
against  a  private  individual,  it  is  necessary  that  some  injury  should 
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have  resulted  from  the  act.  R.  v.  Vreones,  L.  R.  1  Q.  B.  860, 
(1891). 

Section  151  of  the  Code  enacts  that  every  one  is  guilty  of  an 
indictable  offence  and  liable  to  seven  years'  imprisonment  who, 
with  intent  to  mislead  any  court  of  justice  or  person  holding  any 
such  judicial  proceeding  as  aforesaid,  fabricates  evidence  by  any 
means  other  than  perjury  or  subornation  of  perjury.  See  also 
68.  145  to  158. 

As  to  the  evidence  required  in  cases  of  polygamy,  see  Code, 
s.  706.  As  to  stealing  ores  or  minerals,  s.  707 ;  as  to  stealing 
timber,  s.  708  ;  as  to  offences  relating  to  public  stores,  s.  700  ;  and 
as  to  fraudulent  marks  on  merchandize,  s.  710. 

EXCISE. 

Under  the  R.  S.  C.  c.  34,  s.  82,  every  manufacturer  who  neglects 
or  refuses  to  keep  his  license  posted  up  in  a  conspicuous  place  in 
his  manufactory,  incurs  a  penalty  of  fifty  dollars  for  the  first 
oll'ence,  and  one  hundred  dollars  for  each  subsequent  offence. 
Under  s.  86,  it  is  an  indictable  offence  to  put  into  any  stamped 
packages,  barrels  or  casks,  any  article  or  commodity  on  which  the 
duty  has  not  been  paid,  or  which  has  not  been  inspectt  d  under  the 
Act.  Various  other  penalties  are  imposed  under  the  Act.  Under 
s.  91,  refusing  to  assist  any  officer  of  Inland  Revenue,  is  an 
indictable  offence.  S.  93,  imposes  a  penalty  of  one  hundred 
dollars  for  using  weights  and  measures  not  duly  inspected  and 
approved.  S.  94,  makes  it  an  indictable  offence  to  break  the 
Crown's  lock  or  seal,  abstract  goods  or  counterfeit  labels.  So  to 
take  away  goods  seized  or  detained  is  an  indictable  offence.  Ih. 
s.  100.  S.  158,  imposes  certain  penalties  on  distillers  and  renders 
various  acts  misdemeanours,  and  s.  220,  refers  in  the  same  way  to 
malting  and  malthouses,  and  s.  313,  to  tobacco  and  cigars.  The 
Act  has  been  amended  l)y  the  51  V.  c.  16.  the  52  V.  c.  15,  the  53 
V.  c.  23,  the  54-55  V.  c.  46,  and  the  55-56  V.  e.  22. 


EXPLOSIVE    SUBSTANCES. 


Every  one  is   guilty  of  an   indictable   offence   and  liable   to 
imprisonment  for  life,  who  wilfully  causes  by  any  explosive  sub- 
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Btance,  an  explosion  of  a  nature  likely  to  endanger  life  or  to  cause 
serious  injury  to  property,  whether  any  injury  to  person  or  pro- 
perty is  actually  caused  or  not.     K.  S.  C.  c.  150,  s.  3.    Code,  s.  99. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  four- 
teen years'  imprisonment  who  wilfully — 

I  a)  does  any  act  with  intent  to  cause  by  an  explosive  substance, 
or  conspires  to  cause  by  an  explosive  substance,  an  explosion  of  a 
nature  likely  to  endanger  life,  or  to  cause  serious  injury  to 
property; 

(b)  makes  or  has  in  his  possession  or  under  his  control  any 
explosive  substance  with  intent  by  means  thereof  to  endanger  life 
or  to  cause  serious  injury  to  property,  or  to  enable  any  other  person 
by  means  thereof  to  endanger  life  or  to  cause  serious  injury  to 
property — 

Whether  any  explosion  takes  place  or  not  and  whether  auy 
injury  to  person  or  property  is  actually  caused  or  not.  R.  S.  C. 
c.  150,  8.  3.     Code,  s.  100. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who  makes,  or  knowingly  has  in  his  posses- 
sion or  under  his  control,  any  explosive  substance  under  such 
circumstances  as  to  give  rise  to  a  reasonable  suspicion  that  he  is 
not  making  it,  or  has  it  not  in  his  possession  or  under  his  control, 
for  a  lawful  object,  unless  he  can  show  that  he  made  it  or  had  it  in 
his  possession  or  under  his  control  for  a  lawful  object.  R.  S.  C. 
c.  150,  8.  5.     Code,  s.  101. 

The  expression  "  explosive  substance  "  includes  any  materials 
for  making  an  explosive  substance ;  also  any  apparatus,  machine, 
implement,  or  materials  used,  or  intended  to  be  used,  or  adapted 
for  causing,  or  aiding  in  causing,  any  explosion  in  or  with  any 
explosive  substance ;  and  also  any  part  of  any  such  apparatus, 
machine  or  implement.     R.  S.  C.  e.  150,  s.  2  {b).     Code,  s.  3  (i). 

Keeping  explosives,  such  as  dynamite,  gunpowder,  etc.,  near 
habitations  or  places  of  public  resort,  in  such  quantity  that  injury 
to  property  or  life  would  be  caused  if  they  were  to  explode,  is  a 
common  nuisance  and  indictable  irrespective  of  such  incidents  as 
carelessness  and  neghgeuce.    R.  v.  Holmes,  5  Russ.  .'i:  Geld.  498. 
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EXTORTION  AND  OTHER  MISCONDUCT  OF  PUBLIC  OFFICERS. 

Every  malfeasance  or  culpable  non-feasance  of  an  officer  of 
justice  with  relation  to  his  office,  is  an  offence  punishable  by  fine 
or  imprisonment  or  both.  Forfeiture  of  tbe  office,  if  profitable, 
will  also  generally  ensue. 

As  to  malfeasance,  in  cases  of  oppression  and  partiality,  tbe 
officers  are  clearly  punishable,  and  not  only  when  they  act  from 
corrupt  motives,  but  even  when  this  element  is  wanting,  if  the  act 
is  clearly  illegal ;  for  example,  if  a  magistrate  commit  in  a  case  in 
which  he  has  no  jurisdiction. 

Extortion,  in  the  more  strict  sense  of  tlie  word,  consists  in  an 
officer's  unlawfully  taking,  by  colour  of  his  office,  from  any  man 
any  money  or  thing  of  value  that  is  not  due  to  him,  or  more  than 
is  due,  or  before  it  is  due.  This  offence  is  of  the  degree  of  mis- 
demeanour, and  all  persona  concerned  therein,  if  guilty  at  all.  are 
principals.  Two  or  more  persons  may  be  jointly  guilty  of  extortion 
where  they  act  together  and  concur  in  the  demand.  E.  v.  Tisdale^ 
20  Q.  B.  (Ont.)  273. 

Where  two  persons  sat  together  as  magistrates,  and  one  of  them 
exacted  a  sum  of  money  from  a  person  charged  before  them  with 
felony,  the  other  not  dissenting,  it  was  held  that  they  might  be 
jointly  convicted.     lb. 

As  to  non-feasance.  An  officer  is  equally  liable  for  neglect  of 
his  duty  as  for  active  misconduct.  A  refusal  by  any  person  to 
serve  an  office  to  which  he  has  been  duly  appointed,  and  from 
which  he  has  no  ground  of  exemption,  is  an  indictable  offence. 
An  indictment  may  be  maintained  against  a  deputy-returning 
officer  at  an  election  for  refusing,  on  the  requisition  of  the  agent 
of  one  of  the  candidates,  to  administer  the  oath  to  certain  parties 
tendering  themselves  as  voters.  R.  v.  Bennett,  21  C.  P.  (Ont.) 
238. 

A  person  resisting  a  constable  in  executing  an  execution  issued 
by  a  justice  of  the  peace  in  the  form  K,  in  the  schedule  to  the 
N.  B.  R.  S.  c.  137,  is  liable  to  an  indictment.  R.  v.  McDonald, 
4  Allen,  440.  The  fact  that  the  defendant  did  not  know  that  the 
person  assaulted  was  a  peace  officer,  or  that  he  was  acting  in  the 
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cxocutlon  of  his  duty,  fiuiiishea  no  dcfonce.  R.  v.  Forbes,  10  Cdx, 
31)2.  It  is  suiHciout  that  the  constable  was  actually  in  the  execu- 
tion of  his  duties  at  the  time  of  the  assault. 

EXTRADITION. 

For  a  full  discussion  of  this  subject  and  the  procedure  before 
magistrates,  aee  Clarke  »\:  Sheppard's  Criminal  Law  of  Canada, 
p.  10. 

FACTORIES  ACT. 

(S',r  Ontauio  Factduiks  Act) 

FAI.HE    rr.nSONATION. 

(See  liiaiiKnY,  Pkuhon'atiox.) 

FALSE    niETENCES. 

A  false  pretence  is  a  representation,  either  by  words  or  other- 
wise, of  a  matter  of  fact  either  present  or  past,  which  representation 
is  known  to  the  person  making  it  to  be  false,  and  which  is  made 
with  a  fraudulent  intent  to  induce  the  person  to  whom  it  is  made 
to  act  upon  such  representation. 

Exaggerated  commendation  or  depreciation  of  the  quality  of 
anything  is  not  a  false  pretence,  unless  it  is  carried  to  such  an 
extent  as  to  amount  to  a  fraudulent  misrepresentation  of  fact. 

It  is  a  question  of  fact  whether  such  commendation  or  deprecia- 
tion does  or  does  not  amount  to  a  fraudulent  misrepresentation  of 
fact.     Code,  a.  358. 

In  order  to  support  a  charge  of  obtaining  money  by  false 
pretences  there  must  be  a  pretence  of  an  existing  fact;  it  must 
appear  that  the  party  defrauded  has  been  induced  to  part  with  his 
money  by  the  pretence,  and  the  pretence  must  be  untrue.  R.  v- 
Crab,  11  Cox,  85. 

The  prisoner  must  represent  some  fact  as  existing  which  does 
not  exist,  and  a  mere  promise  by  the  prisoner  as  to  future  conduct 
will  not  render  him  liable,  the  prosecutor  relying  upon  the  promise 
rather  than  being  deceived  by  the  representation.  R.  v.  Bertles, 
13  C.  P.  (Ont.)  607.  But  a  fraudulent  misrepresentation  of  an 
existing  fact  accompanied  by  a  promise  is  a  sufficient  false  pretence. 
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15.  V.  West,  8  Cox,  12.  Where  the  prosecutor  lent  the  prisoner 
money  on  the  fiilsu  i)retence  that  he  wan  goinp;  to  puj'  his  rent,  the 
court  held  that  this  was  not  a  false  pretence  of  an  existini;  fact, 
though  the  prosecutor  would  not  have  lent  the  money  but  for  the 
pretence.  K.  v.  Lee,  9  Cox,  304.  But  where  money  was  obtained 
iiy  the  prisoner  from  an  unmarried  woman  on  the  false  representa- 
tion that  he  was  a  single  man  and  that  he  would  furnish  a  house 
with  the  money  and  would  then  marry  lier,  it  was  hold  that  the 
false  representation  of  an  existing  fact  (that  he  was  a  sin;  '  >  man), 
was  sullicient  to  support  a  conviction  for  false  pretences,  although 
the  money  was  obtained  by  that  representation  united  with  the 
promise  to  furnish  a  house  and  then  marry  her.  li.  v.  Jennison, 
!)  Cox,  158 ;  see  also  R.  v.  Fry,  7  Cox,  3'J4. 

It  is  essential  to  constitute  the  offence  of  obtaining  goods  by 
false  pretences,  (1)  That  the  statement  upon  which  the  goods  are 
obtained  must  be  untrue,  (2)  the  prisoner  must  have  known  at  the 
time  he  made  the  statement,  that  it  was  untrue,  (3)  the  goods 
must  have  been  obtained  by  reason  of  this  false  statement.  R.  v. 
Burton,  16  Cox,  02. 

Where  a  life  insurance  agent  obtained  payment  of  a  premium 
after  the  time  had  expired,  on  a  representation  that  payment 
"  would  be  effectual,"  it  was  held  that  this  amounted  to  a  repre- 
sentation that  the  policy  bad  not  lapsed  or  become  void,  and  that 
he  had  authority  to  say  that  the  payment  would  keep  the  policy 
alive  for  another  year,  and  a  conviction  for  obtaining  by  false 
pretences  was  affirmed.     R.  v.  Powell,  15  Cox,  568. 

Not  only  is  it  necessary  that  there  be  a  false  pretence  of  an 
existing  fact,  but  the  prosecutor  must  be  induced  to  part  with  his 
money  in  conseque  iCe  of  the  false  pretence ;  it  must  be  the  motive 
operating  on  his  mind  and  inducing  him  to  part  with  bis  money ; 
in  other  words  the  prosecutor  must  be  deceived  by  the  representa- 
tion. R.  V.  Gemmell,  26  Q.  B.  (Ont.)  312 ;  R.  v.  Connor,  14  C.  P. 
(Ont.)  529.  If  it  is  false  to  his  knowledge  it  does  not  come  within 
the  statute.     R.  v.  Mills,  7  Cox,  263. 

It  is  sufficient  if  the  party  is  partly  and  materially,  though  not 
entirely,  influenced  by  the  false  pretence.     R.  v.  English,  12  Cox, 
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171.  It  is  immaterial  that  the  prosecutor  is  influenced  in  pavt  by 
a  statement  of  the  prisoner  which  is  true.  K.  v.  Lince,  12  Cox, 
451 ;  see  also  R.  v.  Howorth,  11  Cox,  588. 

The  false  pre.  nee  may  be  by  a  letter  written  by  the  prisoner, 
as  well  as  by  wora  ..  If  the  words  of  the  letter  fairly  and  reason- 
ably contain  a  statement  of  a  false  pretence,  the  prisoner  may  be 
convicted.    R.  v.  Cooper,  L.  R.  2  Q.  B.  D.  510. 

It  is  not  absolutely  necessary  that  the  pretence  should  be  in 
writing  or  by  words.     R.  v.  Rigby,  7  Cox,  507 

The  expression  "  false  pretence  "  in  the  statute  means  a  false 
representation,  made  either  by  words,  by  writing  or  by  conduct, 
that  some  fact  exists  or  existed,  and  such  a  representation  may 
amount  to  a  false  pretence,  although  a  person  of  common  prudence 
might  easily  have  detected  its  falsehood  by  enqii;i."y,  and  although 
the  existence  of  the  alleged  fact  was  in  itself  impossible. 

But  the  expression  "  false  pretence "  does  not  as  we  have 
already  seen,  include  a  promise  as  to  future  conduct,  not  intended 
to  be  kept,  unless  such  promise  is  based  upon  or  imphes  an  exisi 
ing  fact  falsely  alleged  to  exist,  or  such  untrue  commendation,  or 
untrue  depreciation  of  an  article  which  is  to  be  sold,  as  is  usual 
between  sellers  and  buyers,  unless  such  untrue  commendation  or 
depreciation  is  made  by  means  of  a  definite  false  asRertion  as  to 
some  matter  of  fact  capable  of  being  positively  determined.  R.  v. 
Bernard,  7  C.  &  P.  784  ;  R.  v.  Hazleton,  L.  R.  2  C.  C.  R.  134. 

Questions  freijuently  arise  as  to  whether  giving  a  cheque  on  a 
bank,  in  which  the  drawer  of  the  cheque  has  no  funds,  is  an 
obtaining  by  fa!">e  pretences.  It  seems  clear  that  drawing  a  che(]ue 
on  a  bank,  v/here  the  drawer  hps  no  account,  would  be  a  false  pre- 
tence, but  where  the  drawer  has  an  account,  the  mere  fact  that 
there  are  no  funds  is  not  aufficient ;  there  must  also  be  evidence 
that  the  drawer  intended  to  defraud  and  obtain  goods  or  money  on 
the  cheque,  and  did  not  intend  to  pay  it  on  presentation.  See  R. 
V.  Hazleton,  supra. 

The  offence  is  complete  when  the  false  pretence  is  made.  R.  v. 
Byrne,  10  Cox,  809. 

The  prisoner  wrote  to  the  prosecutor  to  induce  him  to  buy 
counterfeit  bank  notes.     The  prosecutor,  in  ord^r  to  entrap  tht 
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prisoner  and  bring  him  to  justice,  pretended  to  assent  to  the 
scheme,  arranged  a  meeting  of  which  he  informed  the  police,  and 
had  them  placed  in  a  position  to  arrest  the  prisoner  at  a  signal 
from  the  prosecutor.  At  such  meeting  the  prisoner  produced  a  box 
which  he  said  contained  counterfeit  bank  notes,  which  he  agreed 
to  sell  to  the  prosecutor  for  a  certain  sum.  The  prisoner  gave  a 
box  to  the  prosecutor  which  1'  pretended  to  be  the  one  containing 
the  notes,  and  the  prosecutox-  then  gave  the  prisoner  $50,  and  a 
watch,  as  security  for  the  balance  which  he  had  agreed  to  pay. 
The  prosecutor  immediately  gave  the  signal  to  the  police,  and 
seized  the  prisoner  and  held  him  until  they  arrested  him  and  took 
the  money  and  watch  from  him.  On  examining  the  box  given  the 
prosecutor,  it  was  ascertained  that  the  prisoner  had  not  given  him 
the  one  containing  the  notes  as  he  pretended,  but  a  similar  one 
containing  waste  paper.  The  box  containing  the  notes  was  found 
on  the  prisoner's  person.  It  was  clear  anu  undisputed  that  the 
motive  of  the  prosecutor  in  parting  with  the  possession  of  the 
money  and  watch  as  he  had  done  was  to  entrap  the  prisoner.  The 
prisoner  having  been  convicted  of  obtainiag  the  money  and  watch 
of  the  prosecutor  by  the  false  pretence  of  giving  him  the  counterfeit 
notes,  which  he  did  not  give,  the  majority  of  the  court  held  the 
conviction  right.     R.  v.  Corey,  22  S.  C.  N.  B.  543. 

A  clause  of  a  deed  b  which  a  borrower  of  a  sum  of  money 
falsely  declares  a  property  well  and  truly  to  belong  to  him  may 
constitute  a  false  pretence.     R.  v.  Judah,  8  L.  N.  124. 

A  misrepresentation  of  quantity  is  a  sufficient  false  pretence  to 
sustain  an  indictment.  R.  v.  Sherwood,  ."  Jox,  270.  So  if  a  man 
is  selling  an  article  by  weight  and  falsely  represents  the  weight  to 
bf  greater  than  it  is,  and  thereby  obtains  payment  for  a  quantity 
greater  than  that  delivered,  he  is  indictable  for  obtaining  money  by 
false  pretences.     R.  v.  Ridgway,  3  F.  &  F.  838. 

A  wilful  representation  of  a  definite  fact  with  intent  to  defraud, 
the  fact  being  cognizable  by  the  senses,  as  whc^^  a  seller  represents 
the  quantity  of  coal  to  be  fourteen  tons,  when  it  is  in  fact  only 
eight  tons,  but  so  packed  as  to  look  more,  or  where  the  seller  by 
mancpuvering  contrives  to  pass  off  Usters  of  cheese  as  if  they  were 
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extracted  from  the  cheese  offered  for  sale  whereas  they  are  not,  is 
a  false  pretence.     R.  v.  Gosb,  8  Cox,  262. 

Exaggeration  or  puffing  of  the  quality  of  goods  in  the  course  of 
a  bargain  is  not  within  the  statute.  E.  v.  Bryan,  7  Cox,  818. 
Unless  it  is  carried  to  such  an  extent  as  to  amount  to  a  fraudulent 
misrepresentation  of  fact.     See  Code,  s.  858  (2). 

On  an  indictment  for  obtaining  money  by  false  pretences,  it  was 
proved  that  the  prisoner,  a  travelling  hawker,  represented  to  the 
prosecutor's  wife  that  he  was  a  tea  dealer  from  Leicester,  and 
induced  her  to  buy  certain  packages,  which  he  stated  to  contain 
good  tea,  but  three-fourths  of  the  contents  of  which  was  not  tea  at 
all,  but  a  mixture  of  substances  unfit  to  drink,  and  deleteriou-  ; 
health.  It  was  proved  that  the  prisoner  knew  the  real  nature  of 
the  contents  of  the  packages,  and  that  he  designedly,  falsely  pre- 
tended that  it  was  good  tea,  with  intent  to  defraud.  It  was  held 
that  the  prisoner  was  guilty  of  obtaining  money  by  false  pretences. 
li.  V.  Foster,  L.  R.  2  Q.  B.  D.  801. 

Where  money  has  been  obtained  on  a  forged  cheque  knowingly, 
it  does  not  amount  to  larceny,  but  to  obtaining  money  by  false 
pretences.     R.  v.  Prince,  L.  R.  1  C.  C.  R.  150. 

The  charge  of  false  pretences  can  be  sustained  as  well  where 
money  is  obtained  or  a  note  procured  to  be  given  through  the 
medium  of  a  contract  as  when  they  are  obtained  and  procured  to 
be  given  without  any  contract. 

The  defendant  by  untrue  representations  made  with  knowledge 
that  they  were  untrue  induced  the  prosecutor  to  sign  a  contract  to 
pay  $240,  for  seed  wheat.  The  defendant  also  represented  that 
he  was  the  agent  of  H.  whose  name  appeared  in  the  contract.  H. 
afterwpvds  called  upon  the  prosecutor  and  procured  him  to  sign  and 
deliver  to  him  a  promissory  note  in  his  (H.'s)  favour  for  the  $240. 
The  contract  did  not  provide  for  the  giving  of  a  note  and  when  the 
representations  were  made  the  giving  of  a  note  was  not  mentioned 
The  prosecutor  however  swore  that  he  gave  the  note  because  he 
had  entered  into  the  contract.  The  defendant  was  indicted  for 
that  he  by  false  pretences  fraudulently  induced  the  prosecutor  to 
write  his  name  upon  a  paper  so  that  it  might  be  afterwards  dealt 
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with  as  a  valuable  security  and  in  a  second  count  for  false  preteuees 
by  procuring  the  prosocutor  to  deliver  to  H.  a  certain  valuable  secur- 
ity. The  court  held  upon  a  case  reserved  that  the  same  false 
pretence  which  operated  on  the  prosecutor's  mind  to  induce  him  to 
enter  into  tha  contract,  also  operated  on  his  mind  to  induce  him 
to  give  the  note,  and  that  the  fact  that  the  prosecutor  gave  a  note 
instead  of  money  by  agreement  with  H.  did  not  relieve  the  pris- 
oner from  the  consequences  of  his  fraud,  because  the  giving  of  the 
note  was  the  direct  result  of  the  fraud  by  which  the  contract  had 
been  procured,  and  that  the  defendant  was  properly  convicted 
under  s.  360  of  the  Code.  It  was  also  held  that  the  note  before  it 
was  delivered  to  H.  was  not  a  valuable  security  but  only  a  paper 
upon  which  the  prosecutor  had  written  his  name  so  that  it  might 
be  afterwards  used  and  dealt  with  as  a  valuable  security  and  that 
the  conviction  of  the  defendant  upon  the  second  count  could  not 
be  maintained.     R.  v.  Rymal,  17  0.  R.  2'27. 

See  s.  35U  of  the  Code,  as  to  a  contract ;  see  also  s.  3rc  p.  36 
as  to  the  meaning  of  the  expression  "valuable  security." 

Prior  to  the  passing  of  the  Code  it  was  held  that  the  execution 
of  a  contract  between  the  same  parties  does  not  secure  from 
punishment,  the  obtaining  of  money  by  false  pretences  in  con- 
formity with  that  contract.  R.  v.  Meakin,  11  Cox,  270,  And  where 
A.  applied  to  B.  for  a  loan  upon  the  security  of  a  piece  of  land, 
and  falsely  and  fraudulently  represented  that  a  house  was  built 
upon  it,  and  B.  advanced  noney  upon  A.  signing  an  agreement  for 
a  mortgage,  depositing  his  lease  and  executing  a  bond  as  collateral 
security,  it  was  held  that  he  was  properly  convicted  of  obtaining 
money  under  false  pretences.     R.  v.  Burgon,  7  Cox.  131. 

Where  a  man  is  soliciting  subs  n'iptions  which  are  to  be  applied 
to  several  purposes  he  must  fully  disclose  them  to  the  subscriber. 
Thus  where  the  prisoner  obtained  a  subscription  to  a  fireman's 
fund  concealing  the  fact  that  one  third  only  of  the  amount  was  to 
go  to  the  fand  and  the  subscriber  deposed  that  he  would  not  have 
subacril'f  d  if  this  fact  had  been  disclosed  to  him,  it  v>us  held  that 
tbo  money  was  obtained  by  false  pretences.  R.  v,  Ford,  7  Mont. 
L.  r^.  Q.  B.  il.-^. 
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The  crime  of  obtainiug  goods  by  false  pretences  is  complete, 
although  at  the  time  when  the  prisoner  made  the  pretence  and 
obtained  the  goods  he  intended  to  pay  for  them  when  it  should  be 
in  his  power  to  do  so.    R.  v.  Naylor,  L.  R.  1  C.  C.  R.  4. 

The  property  obtained  need  not  necessarily  be  in  existence  at 
the  time  the  pretence  is  made  if  its  subsequent  delivery  is  directly 
connected  with  the  false  pretence.  R.  v.  Martin,  L.  R.  1 
C.  C.  R.  56. 

Where  possession  only  and  not  the  property  in  the  thing  is 
parted  with  in  consequence  of  the  false  pretence,  it  is  larceny. 
R.  V.  Radclitfe,  12  Cox,  474.     See  also  R.  v.  Twist,  12  Cox,  509. 

The  word  "  obtain  "  in  the  Act  does  not  mean  obtain  the  loan 
of,  but  ob'.ain  the  property  in  any  chattel,  and  to  constitute  an 
obtaining  by  false  pretence  it  is  essential  that  there  should  be  an 
intention  to  deprive  the  owner  wholly  of  the  property  in  the  chattel, 
and  an  obtaining  by  false  pretences  the  use  of  a  chattel  for  a 
limited  time  only,  without  an  intention  to  deprive  the  owner  wholly 
of  the  chattel  is  not  an  obtaining  by  false  pretences  within  this 
section.     R.  v.  Kilham,  L.  R.  1  C.  C.  R.  261. 

Under  s.  616  (2)  of  the  Code  it  is  not  necessary  to  set  out  in 
detail  in  what  the  false  pretences  consisted. 

In  false  pretences,  the  property  is  obtained  with  the  consent  of 
the  owner,  the  latter  intending  to  part  with  his  property,  but  the 
intention  is  induced  by  fraud.  It  therefore  necessarily  differs  from 
larceny  in  the  fact  that  the  property  in  the  chattel  passes  to  the 
person  obtaining  it,  and  it  may,  though  perhaps  not  necessarily, 
dift'er  from  larceny  in  this,  that  the  owner  is  induced  to  voluntarily 
part  with  his  property  in  consequence  of  some  false  pretence  of  an 
existing  fact  made  by  the  person  obtaining  the  chattel.  But  the 
crime  of  obtaining  money  by  false  pretences  is  similar  to  larceny 
in  this,  that  in  both  offences  there  must  be  an  intention  to  deprive 
the  owner  wholly  of  his  property  in  the  chattel.  See  R.  v.  Kilham, 
L.  R.  1  C.  C.  R.  261,     See  however.  Code,  s.  305. 

FELONY   AND   MISDEMEANOUR. 

After  the  commencement  of  this  Act  the  distinction  between 
felony  and  misdemeaiicur  shall  be  abolished,  and  proceedings  in 
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respect  of  all  indictable  offences  (except  so  far  as  they  are  herein 
varied)  shall  be  conducted  in  the  same  manner.     Code,  s.  535. 

Every  Act  shall  be  hereafter  read  and  construed  as  if  any 
offence  for  which  the  offender  may  be  prosecuted  by  indictment 
(howsoever  such  offence  may  be  therein  described  or  referred  to), 
were  described  or  referred  to  as  an  "  indictable  offence  ";  and  as 
if  any  offence  punishable  on  summary  conviction  were  described  or 
referred  to  as  an  "  offence  "  ;  and  all  provisions  of  this  Act  relating 
to  "  indictable  offences  "  or  "  offence^.  "  (as  the  case  may  be)  shall 
apply  to  every  3uch  offence. 

Every  commigson,  proclaruoiiion,  warrant  or  other  document 
relating  to  criminal  procedure,  in  which  offences  v.hich  are  indict- 
able offences  or  offences  (as  the  case  may  be)  as  defined  by  this  Act 
are  described  or  referred  to  by  any  names  whatsoever,  shall  be 
hereafter  read  and  construed  as  if  such  offences  were  therein 
described  and  referred  to  as  indictable  offences  or  offences  (as  the 
case  may  be^.     Code,  a.  536. 

FERRIES. 

The  R.  S.  C.  c.  97,  enables  the  Governor-in-Council  to  make 
regulations  in  regard  to  ferries,  and  imposes  penalties  on  personn 
interfering  with  ferry  rights,  and  all  fines  or  penalties  are  recover- 
able in  a  summary  mam  er  before  any  one  justice  of  the  peace, 
on  the  oath  of  any  credible  witness  other  than  the  informer. 
lb.  s.  9. 

FERTILIZERS. 

The  Act  respecting  agricultural  fertilizers,  53  V.  c.  24,  s.  14, 
imposes  penalties  on  any  person  who  sells  or  exposes  for  sale  any 
fertilizer  in  respect  of  which  the  provisions  of  the  Act  have  not 
been  complied  with.  Every  person  who  forges  or  utters  or  uses, 
knowing  it  to  be  forged,  any  manufacturers'  certificate,  hi! I  of 
inspection,  certificate  of  analysis,  or  inspectors'  tag,  required  under 
the  Act,  is  guilty  of  a  misdemeanour.     Ih.  s.  15. 

FIRE    ARMS. 

Section  102  of  the  Code  makes  it  an  indictable  offence  to  have 
in  possession  or  carry  any  offensive  weapons  for  any  purpose  dan- 
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geroiis  to  the  public  peace.  See  also  R.  S.  C.  c.  149,  ss.  5  ami  7  ; 
and  as  to  the  time  within  which  prosecutions  must  be  brought, 
see  Code,  s.  551  [d)  (iii). 

The  expression  "  offensive  weapon  "  includes  any  guu  or  other 
firearm,  or  air-gun,  or  any  part  thereof,  or  any  sword,  sword  blade, 
bayonet,  pike,  pike-head,  spetir,  spear-head,  dirk,  dagger,  knife,  or 
other  instrument  intended  for  cutting  or  stabbing,  or  any  metal 
knuckles,  or  other  deadly  or  dangerous  weapon,  and  any  instru- 
ment or  thing  intended  to  be  used  as  a  weapon,  and  all  ammu- 
nition which  may  be  used  with  or  for  any  weapon.  R.  S.  C.  c,  151, 
8.  1  (r) ;  Code,  s.  3  (e). 

Various  other  acts  of  a  like  nature  are  prohibited  by  ss.  103  to 
119. 

By  section  107  it  is  provided  that  every  one  who  when  arrested, 
either  on  a  warrant  issued  against  him  for  an  offence  or  while 
committing  an  offence,  has  upon  his  i  -5rson  a  pistol  or  air-gun  is 
guilty  of  an  offence  and  liable,  on  summary  conviction  before  two 
justices  of  the  peace,  to  a  penalty  not  exceeding  fifty  dollars  and 
not  less  than  twenty  dollars,  or  to  imprisonment  for  any  term  not 
exceeding  three  months,  with  or  without  hard  labour.  R.  S.  C. 
c.  148,  s.  2. 

It  would  seem  that  proceedings  under  this  section  should  only 
be  taken  after  conviction  for  the  offence.  For  instance,  suppose  a 
prisoner  is  convicted  of  an  assault,  and  the  evidence  shows  that 
he  had  a  pistol  on  his  person  when  arrested  for  the  assault,  it 
would  be  proper  after  conviction  for  the  assault  to  proceed  under 
this  section,  but  to  proceed  first  under  this  section  on  an  alleged 
offence  does  not  seem  to  be  warranted.  See  as  to  search  warrant 
in  such  case.     Code,  s.  569  (9). 

FISHKRIES. 

The  R.  S.  C.  c.  95,  contains  various  provisions  on  this  subject. 
PeuLltLs  imposed  may  be  recovered  on  parol  complaint  before  a 
stipendiary  magistrate  or  justice  of  tbe  peace  in  a  summary 
manner,  on  the  oath  of  one  crediole  witness.  Ih.  s.  19.  In  certain 
cases  a  summons  may  issue  returnable  immediately.  Ih.  s-a.  2. 
The  forms  in  the  schedule  to  the  Act  may  be  used  when  applicable. 
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and  the  "  Summary  Convictions  Act "  shall  apply  to  proceedings 
under  the  Act.    Ih.  a.  20 ;  see  52  V.  c.  24.  and  54  Sc  55  V.  c.  43. 

Section  8  of  the  Act  provides  that  in  New  Brunswick  salmon 
shall  not  be  fished  for,  caught  or  killed  between  the  15th  August 
and  the  first  March.  In  order  to  convict  a  person  under  this 
section  it  is  not  sufficient  to  show  that  he  had  a  salmon  in  his 
possession  on  the  20th  August.  There  must  be  some  evidence  to 
sliow  when,  where  and  in  what  manner  the  fish  had  been  caught. 
Ex  parte,  Kelly,  29  S.  C.  N.  B.  271. 

In  a  conviction  for  an  offence  under  s-s.  2  of  s.  14  of  the  "  N.  B. 
Fisheries  Act,"  31  V.  c.  60,  which  does  not  provide  any  mode  of 
enforcing  tiio  penalty,  tlip  form  of  conviction  given  by  s.  859  of  the 
Code,  awarding  distress  for  non-payment  of  the  fine  and  in  default 
thereof  imprisonment  must  be  adopted  and  not  the  form  given  in 
the  schedule  to  the  "Fisheries  Act,"  the  latter  being  intended  to 
apply  to  other  offences  thereunder.  Ex  parte.  Freeze,  26  S.  C.  N.  B. 
204 ;  following  R.  v.  Sullivan,  24  S.  C.  N.  B.  149. 


FOOD — NEGLECTING   TO   PROVIDE. 
(See  Maintenance,) 
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FOOD — SELLING   WHAT   IS   UNFIT  FOR. 

Every  one  ia  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who  knowingly  and  wilfully  exposes  for  sale, 
or  has  in  his  possession  with  intent  to  sell,  for  human  food  articles 
which  he  knows  to  be  unfit  for  human  food. 

Every  one  who  is  convicted  of  this  offence  after  a  previous 
conviction  for  the  same  crime  shall  be  liable  to  two  years'  imprison- 
ment.    Code,  s.  194. 

FORCIBLE   ENTRY   OR   DETAINER. 

Forcible  entry  is  where  a  person,  whether  entitled  or  not,  enters 
in  a  manner  likely  to  cause  a  breach  of  the  peace,  or  reasonable 
apprehension  thereof,  on  land  tlien  in  actual  and  peaceable  posses- 
sion of  another. 

Forcible  detainer  is  where  a  person  in  actual  possession  of  land, 
without  colour  of  right,  detains  it  in  a  manner  likely  to  cause  a 
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breach  of  the  peace,  or  reasonable  apprehension  thereof,  against  a 
person  entitled  by  law  to  the  possession  thereof. 

What  amounts  to  actual  possession  or  colour  of  right  is  a 
question  of  law. 

Ever}'  one  who  forcibly  enters  or  forcibly  detains  land  is  guilty 
of  an  indictable  offence  and  liable  to  one  year's  imprisonment. 
Code,  s.  59. 

This  offence  was  a  misdemeanour  at  common  law,  and  an 
indictment  will  lie  for  it  if  accompanied  by  such  circumstances  as 
amount  to  more  than  a  bare  trespass  and  constitute  a  public  breach 
of  the  peace.  R.  v.  Wilson,  8  T.  R.  357.  See  also  R.  v.  Martin, 
10  L.  C.  R.  435. 

The  statutes  8  Hy.  IV.  c.  9 ;  8  Hy.  VI.  c.  9  ;  6  Hy.  VIII.  c.  9, 
and  21  Jao.  1,  c.  15  as  to  forcible  entries  seem  to  be  in  force  in 
this  country.  Boulton  v.  Fitzgerald,  1  Q.  B.  (Onl.)  343 ;  R.  v. 
McGieavv,  5  0.  S.  620. 

Under  these  statutes  the  party  aggrieved  by  a  forcible  entry 
and  detainer,  or  a  forcible  detainer,  may  proceed  by  complaint 
made  to  a  local  justice  of  the  peace,  who  will  summon  a  jury  and 
call  the  defendant  before  hira,  and  examine  witnesses  on  both  sides 
if  offered,  and  have  the  matter  tried  by  a  jury.  Russell  v.  Loyd, 
14  L.  C.  R.  10. 

A  mere  trespass  will  not  support  an  indictment  for  forcible 
entry,  there  must  be  such  force  or  show  of  force  as  is  calculated  to 
prevent  any  resistance.     R.  v.  Smyth,  1  M.  &  Rob.  155. 

The  object  of  prosecutions  for  forcible  entry  is  to  repress  high- 
handed efforts  of  parties  to  right  themselves.  R.  v.  Connor,  2  P.  R. 
(Ont.)  140. 

And  a  party  may  be  guilty  of  forcible  entry  by  violently  and 
with  force  entering  into  that  to  which  he  has  a  legal  title.  New- 
ton V.  Harland,  1  M.  &  Gr.  644. 

Where  a  person  having  the  legal  title  to  land  is  in  actual 
possession  of  it,  the  attempt  to  eject  him  by  force  brings  the  person 
who  makes  it  within  the  provisions  of  the  statute  against  forcible 
entry.  It  will  do  so  though  the  possession  of  the  person,  having 
such  legal  title,  has  only  just  commenced,  though  he  may  himself 
have  obtained  it  by  forcing  open  a  lock,  though  his  ejection  has  not 
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been  made  by  a  "  multitude"  of  men,  not  attended  with  any  great 
me  of  violence,  and  though  the  person  who  attempts  to  eject  him 
may  even  set  up  a  claim  to  the  possession  of  the  land.  Laws  & 
Telford,  L.  R.  1  App.  Cas.  414. 

FOREIGN    ENLISTMENT   OFFENCES. 

The  Imperial  Statute,  3ft  and  34  V.  c.  90,  governs  ofifences  of 
this  character  throughout  the  Dominion  and  the  adjacent  territorial 
waters.     See  statutes  of  1872. 

It  would  seem  that  the  equipment  forbidden  by  s.  8,  s-s.  3,  of 
this  Act,  is  an  equipment  ot  a  warlike  character,  by  means  of 
which  the  ship,  on  leaving  Her  >[aje8ty's  Dominions,  shall  be  in 
a  condition  to  cruise  or  commit  hostilities.  See  Attorney-General 
V.  Sillem,  10  Jur.  N.  8.  262. 

A  warrant  of  commitment  recited  that  M.  was  charged  on  the 
oath  of  W.,  "  for  that  he,  M.,  was  this  day  charged  with  enlisting 
men  for  the  United  States  army,  ofiferinc;  them  $350  each,  as  a 
bounty,"  without  charging  any  offence  with  certainty,  without 
stating  that  the  men  enlisted  were  subjects  of  Her  Majesty,  and 
without  showing  that  W.  was  unauthorized  by  license  of  Her 
Majesty  to  enlist,  was  held  bad.     Re  Martin,  10  U.  C.  L.  J.  130. 

FORGERY. 

Forgery  is  the  making  of  a  false  document,  knowing  it  to  be 
false,  with  the  intention  that  it  shall  in  any  way  be  used  or  acted 
upon  as  genuine,  to  the  prejudice  of  any  one  whether  within 
Canada  or  not,  or  that  some  person  should  be  induced,  by  the 
belief  that  it  is  genuine,  to  do  or  refrain  from  doing  anything, 
whether  within  Canada  or  not. 

Making  a  false  document  includes  altering  a  genuine  document 
in  any  material  part,  and  making  any  material  addition  to  it  or 
adding  to  it  any  false  date,  attestation,  seal  or  other  thing  which 
is  material,  or  by  making  any  material  alteration  in  it,  eitber  by 
erasure,  obliteration,  removal  or  otherwise. 

Forgery  is  complete  as  soon  as  the  document  is  made  with 
such  knowledge  and  intent  as  aforesaid,  though  the  ofifender  may 
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not  have  intended  that  any  particular  ))ersoii  should  use  or  aot 
upon  it  as  genuine,  or  he  induced,  hy  the  belief  that  it  is  p;enuine, 
to  do  or  refrain  from  doing  anything. 

Forgery  is  complete  although  the  false  document  mny  be 
incomplete,  or  may  not  purport  to  be  such  a  document  as  would  be 
binding  in  law  if  it  be  so  made  as,  and  is  such,  as  to  indicate  that  it 
was  intended  to  be  acted  on  as  genuine.     Code,  s.  422. 

The  expression  "  false  document"  means — 

(a)  a  document  the  whole  or  some  material  part  of  wiiich  pur- 
ports to  be  made  by  or  on  behalf  of  any  person  who  did  not  make 
or  authorize  the  making  thereof,  or  which,  though  made  by,  or  by 
the  authority  of,  the  person  who  purports  to  make  it  is  falsely 
dated  as  to  time  or  place  of  making,  where  either  is  material ;  or 

{It)  a  document  the  whole  or  some  material  part  of  which  pur- 
ports to  be  made  by  or  on  behalf  of  some  person  who  did  nut  iu 
fact  exist ;  or 

{<■)  a  document  which  is  made  in  the  naine  of  an  existing 
person,  either  by  that  person  or  by  his  authority,  with  the  fraudu- 
lent intention  that  the  document  sliould  pass  as  being  made  by 
some  person,  real  or  fictitious,  other  than  the  person  who  make.s  or 
authorizes  it. 

It  is  not  necessary  that  tbe  fraudulent  intention  should  api)eiir 
on  the  face  of  the  document,  but  it  may  be  proved  by  external 
evidence.     Code,  s.  421.     See  also  ss.  419-420. 

Cases  not  provided  for  by  the  statute  may  still  be  punished  tit 
common  law.  The  offence  is  defined  as  the  fraudulent  making  ( r 
alteration  of  a  writing  to  the  prejudice  of  another  man's  right- 
ist' Smith,  4  P.  K.  (Ont.)  216,  or  tlie  making  of  a  false  document 
with  intent  to  defraud.     R.  v.  Bail,  7  0.  R.  228. 

Forgery  is  the  falsely  making  or  altering  a  document  to  the 
prejudice  of  another,  by  making  it  appear  as  the  document  of  that 
person,  and  a  simple  lie  reduced  to  writing  is  not  necessarily 
forgery.  Consequently,  where  a  bank  clerk  made  certain  false  and 
fictitious  entries  in  the  bank  books  under  his  control  for  the  pur- 
pose of  enabling  him  to  obtain  money  of  the  bank  improperly,  it 
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\viis  held  that  he  was  not  guilty  of  forgery.  E.  v.  lilackstoue,  1 
M.  L.  U.  2%. 

Tlie  instrument  forgod  must  have  some  apparent  validity,  that 
is,  it  must  purport  on  the  face  of  it  to  bo  good  and  valid  for  the 
purpose  for  which  it  is  created,  and  not  be  illegal  in  its  very 
frame,  though  it  is  immaterial  whether  if  genuine  it  would  be  of 
validity  or  not.  R.  v.  Brown,  ii  Allen,  13  ;  11.  v.  Patt-man,  11.  \'.  R. 
14u. 

An  instrument  which  is  declared  by  law  lo  be  wholly  void,  is 
not  the  subject  of  forgery  if  on  its  face  it  atlbrds  evidence  that  it 
comes  within  the  law  declaring  it  void.  Taylor  v.  Golding,  28 
(,).  B.  (Ont.)  198,  203. 

Where  the  prisoner  accepted  a  bill  of  exchange,  which  liad  no 
drawer's  name,  and  endorsed  a  fictitious  name  on  the  back  of  it, 
this  was  holden  not  to  be  forgery  under  the  statute,  though  it 
might  be  at  common  law.  K.  v.  Harper,  L.  R.  7  Q.  B.  D-  78. 
But  this  decision  was  on  the  ground  that  the  bill  was  wholly  void, 
and  if  the  bill  harl  a  drawer's  name  accepting  it  in  the  name  of  a 
fictitious  person  with  intent  to  defraud,  would  l)e  forgery.  R.  v. 
White,  2  F.  iC-  F.  o54.  So  the  addition  of  a  false  address  without 
the  knowledge  of  the  acceptor  and  passing  it  off  as  the  acceptance 
of  another  person  would,  it  seems,  come  within  the  statute.  K.  v. 
li^pps,  4  F.  &  F.  81.  When  the  instrument,  such  as  a  cheque,  is 
valid,  forging  and  uttering  an  endorsement  with  a  view  to  get  it 
cashed  by  the  credit  of  the  name,  comes  within  the  statute.  R.  v. 
Warden,  3  F.  &  F.  82. 

Forgery  of  an  instrument  purporting  to  be  a  promissory  note 
may  be  committed,  whether  the  name  signed  to  it  is  that  of  an 
existing  or  a  fictitious  person,  provided  the  name  is  assumed  for  a 
fraudulent  purpose.     Ex  jmrte  Cadby,  2G  S.  C.  N.  B.  452. 

Where  in  an  instrument,  in  the  form  of  a  promissory  note,  a 
blank  is  left  for  the  payee's  name,  it  is  not  a  i'<)!upleted  note,  so  as 
to  support  a  conviction  for  the  forgery  thereof,  or  for  the  forgery  of 
an  endorsement  thereon ;  neither  was  it  a  document  or  writing 
within  the  46th  and  47th  sections  of  the  R.  S.  C.  c.  16rj.  R.  v. 
Cormack,  21  0.  R.  213. 
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If  the  alleged  promissory  note  has  no  maker's  name  thereto, 
and  is  consequently  not  legally  a  promissory  note,  a  party  cannot 
be  convicted  for  forging  an  endorsement  thereon,  nor  could  a 
party  be  convicted  for  uttering  in  such  case,  unless  the  uttering; 
took  place  after  the  maker's  name  was  signed  to  the  note.  R.  v. 
McFee,  13  0.  R.  8. 

A  prisoner  charged  with  forging  a  bond  may  be  convicted, 
though  it  purports  to  contain  the  signatures  of  several  other  joint 
and  several  obligors,  and  there  is  no  evidence  to  show  whether  the 
other  signatures  are  genuine  or  not.    R.  v.  Deegan,  6  M.  L.  R.  81. 

Forging  or  uttering  in  Canada  a  writing  purporting  to  be  a 
bank  note  issued  by  a  banking  company  in  the  State  of  Maine^ 
amounts  to  the  crime  of  forgery,  though  it  is  not  proved  that  the 
company  had  power  by  charter  to  issue  notes  of  that  description, 
it  being  shown  that  the  note  carried  on  its  face  the  semblance  of  a 
bank  note  issued  by  a  companj'  in  the  State  of  Maine,  and  there 
being  nothing  in  its  frame  to  show  it  illegal.  R.  v.  Brown, 
8  Allen,  13.  It  is  sufficient  if  the  instrument  is  in  such  form  as  to 
deceive  persons  of  ordinary  observation.  R.  v.  Callicott,  R.  &  E. 
212. 

At  common  law  and  independently  of  the  provisions  of  the 
statute,  the  forgery  must  be  of  some  document  or  writing,  therefore 
the  painting  an  artist's  name  in  the  corner  of  a  picture,  in  order 
to  pass  it  off  as  an  original  picture  by  that  artist,  is  not  forgery. 
R.  V.  Closs,  21  L.  J.  M.  C.  54.  But  any  instrument  designated  in 
the  statute  is  now  the  subject  of  forgery. 

As  to  the  fabrication,  it  need  not  be  of  the  whole  instrument. 
Very  frequently  the  only  false  statement  is  the  use  of  a  name  to 
which  the  defendant  is  not  entitled.  It  does  not  matter  whether 
the  name  wrongly  applied  be  a  real  or  fictitious  one.  R.  v.  Lockett, 
1  Leach,  94.  Even  to  make  a  mark  in  the  name  of  another  person 
with  intent  to  defraud  that  person  is  forgery.  R.  v.  Dunn,  1  Leach, 
57.  It  is  forgery  within  the  meaning  of  s.  423  (u)  of  the  Code,  to 
make  a  deed  fraudulently  with  a  false  date,  when  the  date  is  a 
material  part  of  the  deed,  although  the  deed  is  in  fact  made  and 
executed  by  and  between  the  persons  by  and  between  whom  it  pur- 
ports to  be  made  and  executed.     R.  v.  Ritson,  L.  R.  1  C.  C.  R.  200. 


FORGERY. 


441 


Not  only  a  fa"':)ricatiou  but  even  an  alteration,  however  slight,  if 
material,  will  constitute  forgery.  See  Code,  s.  422  (2).  A  person 
having  an  order  for  the  delivery  of  wheat  for  the  support  of  poor 
persons  in  a  municipality  is  guilty  of  forgery,  if  with  intent  to 
defraud  he  materially  alters  the  order  so  as  to  increase  the  quan- 
tity of  wheat  obtainable  thereunder.  R.  v.  Campbell,  18  Q.  B. 
(Ont.)  416. 

And  the  alteration  of  a  $2  Dominion  note  to  one  of  the  denom- 
ination of  $20,  such  alteration  consisting  in  the  addition  of  a 
cypher  after  the  figure  2  wherever  that  figure  occurred  in  the 
margin  of  the  note,  is  forgery,  though  the  body  or  obligatory  part 
of  the  note  has  not  been  altered,  but  the  note  merely  given  the 
appearance  of  one  of  a  larger  denomination.  R.  v.  Bail,  7  0.  R. 
228. 

It  is  forgery  to  execute  a  deed  in  the  name  of  and  as  represent- 
ing another  person,  with  intent  to  defraud,  even  though  the 
prisoner  has  a  power  of  attorney  from  such  person,  but  fraudulently 
conceals  the  fact  of  his  being  only  such  attorney,  and  assumes  to 
be  principal.     R.  v.  Gould,  20  C.  P.  (Ont.)  159. 

It  must  be  proved  that  the  alleged  forgery  was  intended  to 
represent  the  handwriting  of  the  person  whose  handwriting  it 
appears  to  be,  and  is  proved  not  to  be,  or  that  of  a  person  who 
never  existed.  The  person  whose  name  is  forged  is  a  competent 
witness,  but  his  evidence  requires  corroboration.  Code,  s.  684. 
R.  v.  McDonald,  31  Q.  B.  (Ont.)  337  ;  R.  v.  Giles,  6  C.  P.  (Ont.) 
84 ;  see  ante,  p.  409.  Whether  he  be  or  be  not  called  as  a 
witness,  the  handwriting  may  be  proved  not  to  be  his  by  any  per- 
son acquainted  with  his  handwriting,  either  from  having  seen  him 
write,  or  from  being  in  the  habit  of  corresponding  with  him.  The 
instrument  must  be  made  with  intent  to  defraud,  which  is  the 
chief  ingredient  of  the  offence.  It  is  not,  however,  necessary  to 
prove  an  intent  to  defraud  any  particular  person  ;  it  is  sufficient  to 
prove  that  the  party  accused  did  the  act  charged  with  intent  to 
defraud.  As  there  must  be  evidence  of  an  intent  to  defraud,  the 
writing  of  a  signature  in  sport  without  any  intention  to  defraud, 
or  pass  it  off  as  genuine,  is  not  forgery.  A  man  may  draw  a 
promissory  note  for  any  sum  he  pleases,  and  in  favour  of  any  per- 
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son,  and  payable  to  him  or  to  his  order,  or  to  bearer,  and  so  long 
as  it  remains  simply  as  Jua  own  promissory  note,  in  his  own 
possession,  and  charging  no  other  person  but  himself  with  liability, 
he  may  alter  it  at  his  own  free  will  in  all  or  any  particulars.  But 
when  another  person  becomes  interested  in  the  note,  or  discounts 
it,  or  receives  it  in  payment,  it  is  then  fraud  and  forgery  to  pass  it 
off  as  containing  the  names  of  persons  who  have  not  in  fact  signt'd 
or  endorsed  it.  See  R.  v.  Craig,  7  C.  P.  (Ont.)  239  ;  R.  v.  Dunlop, 
15  Q.  B.  (Out.)  119.  It  is  the  intent  to  deceive  and  defraud  that 
the  law  considers  criminal,  but  where  this  intent  exists,  it  is 
immaterial  whether  any  person  is  actually  defrauded  by  the  for- 
gery, or  that  any  person  should  be  in  a  situation  to  be  defrauded 
by  the  act.     R.  v.  Nash,  21  L.  J.  M.  C.  147. 

An  authority  to  use  the  name  which  is  alleged  to  be  forged, 
■will  of  course  justify  the  prisoner.     R.  v.  Smith,  3  F.  &  F.  504. 

In  all  forgeries,  the  instrument  supposed  to  be  forged  must  be  a 
false  instrument  in  itself,  and  if  a  person  gives  a  note  entirely  as 
his  own,  his  subscribing  it  by  a  fictitious  name  will  not  make  it  a 
forgery,  the  credit  there  being  wholly  given  to  himself,  without 
any  regard  to  the  name  or  any  relation  to  a  third  person.  R.  v. 
Martin,  L.  R.  5  Q.  B.  D.  34.     See,  however,  Code,  s.  421  {h)  &  (c). 

Formerly  the  offence  of  forgery  was  not  triable  at  the  Quarter 
Sessions.  R.  v.  McDonald,  31  Q.  B.  (Ont.)  337  ;  R.  v.  Dunlop,  15 
Q.  B.  (Ont.)  118.     Now,  under  s.  540  of  the  Code  it  is  so. 

The  offence  of  uttering  the  forged  instrument  is  provided  for  by 
8.  424  of  the  Code,  and  made  an  offence  of  the  same  nature  as  the 
forgery  itself.  The  words  used  in  the  statute  are :  "  uses,  deals 
with,  or  acts  upon,"  knowing  the  same  to  be  forged.  A  tender  or 
attempt  to  pass  off  the  instrument  will  be  sufficient,  and  there 
need  not  be  an  acceptance  by  the  other.  It  is  an  uttering  if  the 
forged  instrument  is  used  in  anyway,  so  as  to  get  money  or  credit 
by  it,  or  by  means  of  it,  though  it  is  produced  to  the  other  party, 
not  for  his  acceptance,  but  for  some  other  purpose.  R.  v.  Ion,  21 
L.  J.  M.  C.  166.  Of  course,  the  forged  character  of  the  instrument 
and  the  intent  to  defraud  must  be  proved,  as  in  forgery.  It  will 
be  also  necessary  to  prove  that  the  defendant  kneio  the  instrument 
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to  be  forged,  as  for  instance,  by  showing  that  he  bad  in  his  posses- 
sion other  forged  notes  of  the  same  kind. 

The  making  on  a  glass  plate  a  positive  impression  of  an  under- 
taking of  a  foreign  state,  for  the  payment  of  money,  by  means  of 
photography,  without  lawful  authority  or  excuse,  is  an  indictable 
offence  withm  the  Act.     R.  v.  Rinaldi,  9  Cox,  391. 

A  guarantee  is  the  subject  of  forgery  though  no  consideration 
appear.  E.  v.  Coelho,  9  Cox,  8.  This  includes  post  oflice  orders. 
Pi.  V.  Vanderstein,  10  Cox,  177. 

A  guarantee  given  on  the  appointment  of  an  agent  to  an  insur- 
ance company,  against  loss,  etc.,  by  negligence,  or  dishonesty  of 
the  agent,  is  an  undertaking  for  payment  of  money  and  the  agent 
may  be  convicted  of  forging  such  a  document.  R.  v.  Joyce,  10 
Cox,  100. 

An  I.  0.  U.  is  an  undertaking  for  the  payment  of  money.  R. 
V.  Chamber,  12  Cox,  109 ;  L.  R.  1  C.  C.  R.  341. 

A  "  clearance"  or  certificate  of  payment  of  dues,  given  by  the 
secretary  of  a  friendly  society,  is  not  an  acquittance  or  receipt  for 
money  within  this  section.     R.  v.  French,  L.  R.  1  C.  C.  R.  217. 

A  document  in  the  following  form  : 

"  Thornton,  October,  1867. 
"Received  of  the  S.  L.  B.  Soc'y,  the  sum  of  .4'417  13s.  on 
account  of  my  share,  No.  8,071. 

Mil  13s.  pp.        S.  A. 

"  \Vm.  Kay." 

is  a  warrant,  authority,  or  request,  for   the  payment  of  money 
within  this  section.     R.  v.  Kay,  L.  R.  1  C.  C.  R.  257. 

An  instrument  in  the  following  form  : 
"  $8.50.  "  Carrick,  April  10,  1863. 

"  John  McLean,  tailor,  please  give  Mr.  A.  Steel,  to  the  amount 
of  tbree  dollars  and  fifty  cents,  and  by  so  doing  you  wil'  oblige  me. 

[Signed]  Angus  MoPhial." 

is  an  order  for  the  payment  of  money,  and  not  a  mere  request. 
R.  V.  Steel,  13  C.  P.  (Ont.)  619. 
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But  an  instrument  as  follows  : 

"  Kenfrew,  June  13,  1860. 
"  Mr.  McKay  .- 

"  Sir, — Would  you  be  good  enough  as  for  to  let  me  have  the 
loan  of  $10  for  one  week  or  so,  and  send  it  by  the  bearer  immedi- 
ately, and  much  oblige  your  most  humble  servant, 

"  J.  Almiras,  p.  p." 
is  not  an  order  for  the  payment  of  money.     R.  v.  Reopelle,  20 
Q.  B.  (Ont.)  26C. 
"  Mr.  Warren  : 

"  Please  let  the  bearer,  Mrs.  Tuke,  have  the  amount  of  ten 

pounds,  and  you  :vill  oblige  me 

"  B.  B  Mitchell." 

is  an  order  for  the  payment  of  money  and  not  a  mere  request. 
E.  V.  Tuke,   17  Q.  B.  (Ont.)  296. 

The  29th  section  o^  the  former  Act  applied  not  only  to  the 
forgery  of  an  order  for  ihe  payment  of  money,  but  also  by  express 
terms  to  the  forgery  of  any  endorsement  on  such  order.  R.  v. 
Cunningham,  6  Russ.  &  Geld.  31 ;  see  Code,  s.  423. 

It  appeared  that  the  prisoner  had  forged  an  order  purporting 
to  be  signed  by  a  foreman  addressed  to  his  employers,  requesting 
them  to  pay  the  person  therein  named  or  order  a  specified  sum. 
This  was  the  mode  adopted  by  the  foreman  of  certifying  to  his 
employers  that  so  much  was  due  for  wages  to  the  persons  named 
in  the  orders.  The  court  held  the  instrument  was  an  order  for  the 
payment  of  money,  and  a  conviction  for  forging  it  was  affirmed. 
R.  V.  Bowen,  7  Mont.  L.  R.  (Q.  B.)  468. 

A  statement  such  as  those  in  use  between  banks  containing  an 
acknowledgement  of  moneys  received  to  be  accounted  for  by  the 
bank  receiving  it,  is  an  "  accountable  receipt "  within  the  meaning 
of  this  section,  and  the  fraudulent  alteration  of  the  same  is  forgery. 
So  a  bank  deposit  book  is  an  accountable  receipt.  Re  Debaun,  32 
L.  C.  J.  281.  It  differs  from  an  acquittance  because  it  not  only 
shows  the  receipt  of  money  but  an  obligation  to  account  for  it. 

Where  an  alteration  is  made  in  a  written  instrument  to  conceal 
a  fraud  previously  committed,  such  alteration  is  a  lorgery,  even 
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although  no  other  fraudulent  act  was  committed  at  the  sane  time. 
Ih.     See  further  as  to  forgery,  Re  Sherman,  19  0.  R.  315. 

Under  the  "  Gas  Inspection  Act,"  R.  S.  C.  c.  101,  s.  45,  every 
person  who  forges  or  counterfeits  any  certificate  purporting  to  be 
granted  under  the  Act,  or  any  stamp  which  under  the  Act  is  to  be 
affixed  to  any  such  certificate,  or  wilfully  uses  any  such  counter- 
feited certificate,  or  stamp,  knowing  it  to  be  forged  or  counterfeited, 
is  guilty  of  forgery,  and  shall  be  punished  accordingly. 

The  4th  section  of  the  R.  S.  C.  c.  166,  makes  the  forging  or 
counterfeiting  of  any  trade  mark  a  misdemeanour. 

Procedure  in  criminal  matters  includes  the  trial  and  punish- 
ment of  the  offender,  and  therefore  s.  2  Df  the  (Ont.)  53  V.  c.  18, 
which  authorizes  police  magistrates  to  try  and  convict  persons 
charged  with  forgery  is  idtra  vires  the  Provincial  Legislature. 
E.  V.  Toland,  22  0.  R.  505.  But  this  statute  is  intra  vires  in  so 
far  as  it  confers  power  upon  the  courts  of  general  sessions  of  the 
peace.     R.  v.  Levinger,  22  0.  R.  690. 

As  to  impounding  documents  that  have  been  forged  or  altered 
see  8.  720  of  the  Code. 

FORTUNE-TELLING. 

Section  396  of  the  Code  is  in  substance  the  same  as  the  statute 
9  Geo.  II.  c.  5,  which  was  held  to  be  in  force  in  Ontario.  Under 
this  section  every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who  pretends  to  exercise  or  use  any 
kind  of  witchcraft,  sorcery,  enchantment  or  conjuration,  or  under- 
takes to  tell  fortunes,  or  pretends  from  his  skill  or  knowledge  in 
any  occult  or  crafty  science,  to  discover  where  or  in  what  manner 
any  goods  or  chattels  supposed  to  have  been  stolen  or  lost  may  bj 
found.     Code,  s.  390. 

The  mere  undertaking  to  tell  fortunes  constitutes  the  ofifence 
under  this  Act,  and  a  conviction  was  affirmed  where  it  was  obtained 
upon  the  evidence  of  a  person  who  was  not  a  dupe  or  a  victim  but 
a  mere  decoy  sent  for  the  purpose  of  entrapping  the  prisoner  and 
thereby  obtaining  evidence.     R.  v.  Milford,  20  0.  R.  306. 
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FOUND   COMMITTING   OFFENCES. 

As  to  liability  to  arrest  therefor,  see  s.  552  of  the  Code,  see  also 
ante,  p.  339. 

FRANCHISE. 

'•  The  Electoral  Franchise  Act,"  R.  S.  C.  c.  5,  s.  40,  provides 
that  every  ofidcer  and  person,  who  is  by  law  the  custodian  of  any 
assessment  roll  or  list  of  voters,  which  is  required  by  the  revising 
officer  for  the  purpose  of  revising  any  list  of  voters,  is  guilty  of  a 
misdemeanour  if  he  refuses  or  omits  to  furnish  the  same  to  the 
revising  officer  when  applied  for. 

So  under  s.  42,  every  person,  who  is  an  agent  within  the  mean- 
ing of  "  The  Indian  Act,"  and  who  either  directly  or  indirectly 
seeks  to  induce  any  Indian  to  register  as  a  voter  or  to  vote  or 
refrain  from  voting  at  any  election,  is  guilty  of  a  misdemeanour. 
See  53  V.  c.  8- 

FRAUDULENT    CONVEYANCES. 

See  s.  368  of  the  Code,  ante,  p.  393. 

FRAUDULENT  MARKING  OF  MERCHANDIZE. 

As  to  this  offence  see  Code,  ss.  443  to  455.  As  to  the  time 
within  which  the  prosecution  must  be  brought,  see  Code,  s.  551 
(rt)  (iii),  and  as  to  the  evidence  on  prosecutions,  see  Code,  s.  710 ; 
see  also  51  V.  c.  41 ;  see  also  trade  marks. 
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FUGITIVE   OFFENDERS. 

The  R.  S.  C.  c.  143,  applies  to  fugitives  from  justice  who  have 
committed  crimes  in  some  part  of  Her  Majesty's  dominions  other 
than  Canada.  When  such  person  is  or  is  suspected  of  being  in  or 
on  his  way  to  Canada,  a  magistrate  may  proceed  in  the  same  way 
as  if  the  o£fence  of  which  the  fugitive  is  accused  had  been  com- 
mitted within  his  ov.'n  jurisdiction.  On  finding  a  strong  or 
probable  presumption  of  guilt  the  magistrate  is  required  to  commit 
the  fugitive  to  prison  to  await  his  return,  and  must  forthwith  send 
a  certificate  of  the  committal  and  such  report  of  the  case  as  he 
thinks  fit  to  the  Governor-General. 
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FURIOUS    DRIVING. 

See  s.  253  of  the  Code. 

GAME. 

In  Ontario  the  56  V.  c.  49  now  contains  the  law  on  this  subject. 
It  is  an  oi'fence  against  the  Act,  to  sell  or  expose  for  sale  in  Ontario 
quail  killed  and  procured  outside  of  Ontario  and  imported  into 
Ontario,  and   the  Act  is   constitutional.     K.  v.  Cleghorn,  13  C 
L.  T.  11. 

GAMBLING    V:     PURLIC    CONVEYANCKS. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who — 

(a)  in  any  railway  car  or  steamboat,  used  as  a  public  convey- 
ance for  passengers,  by  means  of  any  game  of  cards,  di^e  or  other 
instrument  of  gambling,  or  by  any  device  of  like  character,  obtains 
from  any  other  person,  any  money,  chattel,  valuable  security  or 
property ;  or 

(b)  attempts  to  commit  such  offence  by  actually  engaging  any 
person  in  any  such  game  with  intent  to  obtain  money  or  other 
valuable  thing  from  him. 

Every  conductor,  master  or  superior  officer  in  charge  of,  and 
every  clerk  or  employee  when  authorized  by  the  conductor  or 
superior  officer  in  charge  of,  any  railway  train  or  steamboat,  station 
or  landing  place  in  or  at  which  any  such  offence,  as  aforesaid, 
is  committed  or  attempted,  must,  with  or  without  warrant,  arrest 
any  person  whom  he  has  good  reason  to  believe  to  have  committed 
or  attempted  to  commit  the  same,  and  take  him  before  a  justice 
of  the  peace,  and  make  complaint  of  such  offence  on  oath,  in 
writing. 

Every  conductor,  master  or  superior  officer  in  charge  of  any 
such  railway  car  or  steamboat,  who  makes  default  in  the  discharge 
of  any  such  duty  is  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  one  hundred  dollars  and  not  less  than  twenty  dollars. 

Every  company  or  person  who  owns  or  works  any  such  railway 
car  or  steamboat  must  keep  a  copy  of  this  section  posted  up  in 
some  conspicuous  part  of  such  railway  car  or  steamboat. 
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Every  company  or  person  who  makes  default  in  the  discharije 
of  such  duty  is  liable  to  a  penalty  not  exceeding  one  hundred 
dollars  and  not  less  than  twenty  dollars.  R.  S.  C.  c.  160,  ss.  1,  3, 
and  C.     Code,  s.  203  ;  see  Goodman  v.  R.,  3  0.  R.  18. 
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OAMING   HOUSES. 

A  common  gaming-house  is — 

(a)  a  house,  room  or  place  kept  by  any  person  for  gain,  to 
which  persons  rebcrt  for  the  purpose  of  playing  at  any  game  of 
chance ;  or 

(h)  a  house,  room  or  place  kept  or  used  for  playing  therein  at 
any  game  of  chance,  or  any  mixed  game  of  chance  and  skill,  in 
which — 

(i)  a  bank  is  kept  by  one  or  more  of  the  players  exclusively 
of  the  others ;  or 

(ii)  in  which  any  game  is  played  the  chances  of  which  are 
not  alike  favourable  to  all  the  players,  including  among  the 
players  the  banker  or  other  person  by  whom  the  game  is 
managed,  or  against  whom  the  game  is  managed,  or  against 
whom  the  other  players  stake,  play  or  bet.    Code,  s.  196. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who  keeps  any  disorderly  house,  that  is  to  say, 
any  common  bawdy-house,  common  gaming-house  or  common 
betting-house,  as  hereinbefore  defined. 

Any  one  who  appears,  acts,  or  behaves  as  master  or  mistress, 
or  as  the  person  having  the  care,  government  or  management,  of 
any  disorderly  house  shall  be  deemed  to  be  the  keeper  thereof,  and 
shall  be  liable  to  be  prosecuted  and  punished  as  such,  although  in 
fact  he  or  she  is  not  the  real  owner  or  keeper  thereof.  Code, 
s.  198. 

Under  s.  199,  every  one  who  plays  or  looks  on  while  any  other 
person  is  playing  is  guilty  of  an  offence,  so  it  is  also  an  offence  to 
obstruct  or  prevent  any  constable  or  ofi&cer  from  entering  such 
gaming-house.  lb.  s.  200.  As  to  searching  a  gaming-house,  see 
8.  675  of  the  Code,  ante,  p.  73. 
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Keeping  a  ganiblini];l!ouKe  is  the  same  thing  as  keeping  a  com- 
mon gaming-house.  Tiiongh  in  tlie  II.  S.  C.  c.  lo8,  the  expression 
used  was  "  common  gaming-house."  In  s.  140  of  the  U.  S.  C 
c.  174,  it  was  "  keeping  a  gambHng-house."  R.  v.  Shaw,  7  M.  L.  R. 
518;'Jenks  v.  Turpin,  13  Q.  B.  1).  505. 

Where  a  statute  imposes  a  penalty  on  any  person  allowing 
gaming  to  be  carried  on  in  his  premises,  the  mere  fact  that  he  does 
not  know  of  the  existence  of  gaming  on  his  premises  does  not 
relieve  him  of  his  responsibility  and  he  will  be  liable  although  the 
gaming  is  carried  on  by  a  servant  without  his  knowledge.  Bond  v. 
Evans,  16  Cox,  401. 

If  the  prohibition  were  against  wilfully  or  knowingly  carrying: 
on  gaming  it  might  be  otherwise.  lb.  See  also  Dyson  v.  Mason ^ 
16  Cox,  575. 

When  any  cards,  dice,  balls,  counters,  tables  or  other  instru- 
ments of  gaming  used  in  playing  any  unlawful  game  are  found  in 
any  house,  room  or  place  suspected  to  be  used  as  a  common 
gaming-house,  and  entered  under  a  warrant  or  order  issued  under 
this  Act,  or  about  the  person  of  any  of  those  who  are  found  therein, 
it  shall  be  prima  facie  evidence,  on  the  trial  of  a  prosecution  under 
section  one  hundred  and  ninety-eight,  that  such  house,  room  or 
place  is  used  as  a  common  gaming-house,  and  that  the  persons 
found  in  the  room  or  place  where  such  tables  or  instruments  of 
gaming  are  found  were  playing  therein  although  no  play  was 
actually  going  on  in  the  presence  of  the  chief  constable,  deputy 
chief  constable  or  other  officer  entering  the  same  under  a  warrant 
or  order  issued  under  this  Act,  or  in  the  presence  of  those  persons 
by  whom  he  is  accompanied  as  aforesaid.  R.  S.  C.  c.  158,  s.  4. 
Code,  s.  702. 

It  shall  be  prinid  facie  evidence  in  any  prosecution  for  keeping- 
a  common  gaming-house  under  section  one  hundred  and  ninety- 
eight  of  this  Act  that  a  house,  room  or  place  is  used  as  a  common 
gaming-house,  and  that  the  persons  found  therein  were  unlawfully 
playing  therein : — 

(a)  if  any  constable  or  officer  authorized  to  enter  any  house 
room  or  place,  is  wilfully  prevented  from,  or  obstructed  or  delayed. 
in  entering  the  same  or  any  part  thereof;  or 
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(h)  if  any  such  house,  room  or  place  is  found  fitttd  or  provided 
with  any  means  or  contrivance  for  unlawful  gaining,  or  with  any 
means  or  contrivance  for  concealing,  removing  or  destroying  any 
instruments  of  gaming.     E.  S.  C.  c.  158,  s.  8.     Code,  s.  703. 

Keeping  a  common  gaming-house  is  an  indictable  offence  at 
common  law,  and  a  commitment  for  unlawfully  keeping  such 
house  discloses  an  offence.  The  cards  referred  to  in  the  702nd 
section  must  be  such  as  are  ordinarily  used  in  playing  an  unlaw- 
ful game,  but  "  poker"  is  not  in  itself  an  unlawful  game.  li.  v. 
Shaw,  4  M.  L.  R.  404. 

The  law  does  not  deem  it  within  its  province  to  punish  such 
.practices  as  gaming,  unless  either  some  fraud  is  resorted  to,  or 
^regular  institutions  are  established  for  the  purpose,  so  as  to 
-.amount  to  a  public  nuisance. 

No  rules  or  practice  of  any  game  can  make  that  lawful  which  is 
unlawful  by  the  laws  of  the  land,  and  if,  while  engaged  in  a  friendly 
game  of  football,  one  of  the  players  commits  an  unlaw^'ii'  act, 
whereby  death  is  caused  to  another,  he  is  guilty  of  manslaughter. 
It  '8  immaterial  that  the  act  was  according  to  the  rules  of  the 
game,  this  fact  would  only  rebut  any  inference  of  malice.  E.  v. 
Bradshaw,  14  Cox,  83. 

In  Ontario,  the  55  V.  c.  42,  s.  489,  s-s.  36,  authorizes  the  coun- 
cil of  every  township,  city,  town  or  incorporated  village,  to  pass 
a  by-law  for  suppressing  gambling-houses,  and  for  seizing  and 
destroying  faro  banks,  rouge  et  noir,  roulette  tables  and  other 
devices  for  gambling  found  therein. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  five 
years'  imprisonment,  and  to  a  fine  of  five  hundred  dollars,  who, 
with  the  intent  to  make  gain  or  profit  by  the  rise  or  fall  in  price  of 
any  stock  of  any  incorporated  or  unincorporated  company  or  under- 
taking, either  in  Canada  or  elsewhere,  or  of  any  goods,  wares  or 
merchandise — 

(a)  without  the  bona  fide  intention  of  acquiring  any  such  shares, 
goods,  wares  or  merchandise,  or  of  selling  the  same,  as  the  case 
may  be,  makes  or  signs,  or  authorizes  to  be  made  or  signed,  any 
contract  or  agreement,  oral  or  written,  purporting  to  be  for  the 
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sale  or  purchase  of  any  such  shares  of  stock,  goods,  wares  or 
merchaDdiBe  ;  or 

(h)  makes  or  siRns,  or  authorizes  to  be  made  or  signed,  any  con- 
tract or  agreement,  oral  or  written,  puri)orting  to  be  for  the  sale  or 
l)urchase  of  any  such  shares  of  stock,  goods,  wares  or  merchandise 
in  respect  of  which  no  delivery  of  the  thing  sold  or  purchased  is 
made  or  received  and  without  the  bona  fide  intention  to  make  or 
receive  such  delivery. 

But  it  is  not  on  offence  if  the  broker  of  the  purchaser  receives 
delivery  on  his  behalf  of  the  article  sold,  notwithstanding  that  such 
broker  retains  or  pled^^os  the  same  as  security  for  the  advance  of 
the  purchase  money  or  ah  v  van  thereof. 

Every  office  or  place  of  business  wherein  is  carried  on  the  busi- 
ness of  making  or  si  ling,  or  procuing  lO  be  made  or  signed,  or 
negotiating  or  bargaining  for  the  making  or  signiiig  of  such  con- 
tracts of  sale  or  purchase  .  i  are  prohibited  in  this  section  is  a 
common  gaming-house,  and  every  one  who  as  principal  or  agent 
occupies,  uses,  manages  or  maintains  the  same  is  the  keeper  of  a 
common  gaming-house.     51  V.  c.  42,  .-a.  1  &  3 ;  Code,  s.  201. 

Whenever,  on  the  trial  of  a  person  charged  with  making  an 
agreement  for  the  sale  or  purchase  of  shares,  goods,  wares  or 
merchandise  in  the  manner  set  forth  in  section  two-hundred  and 
one,  it  is  established  that  the  person  so  charged  has  made  or  signed 
any  such  contract  or  agreement  of  sale  or  purchase,  or  has  acted, 
aided  or  abetted  in  the  making  or  signing  thereof,  the  burden  of 
proof  of  the  bona  fide  intention  to  acquire  or  to  sell  such  goods, 
wares  or  merchandise,  or  to  deliver  or  to  receive  delivery  thereof 
as  the  case  may  be,  shall  rest  upon  the  person  so  charged.  Code, 
s.  704 ;  see  R.  v.  Murphy,  17  0.  R.  201. 

GAOLS. 
(See  Prisons  ;  see  also  R.  S.  C.  c.  182.) 


OAS. 


Under  "  The  Gas  Inspection  Act,"  R.  S.  C.  c.  101,  s.  41,  every 
person  who,  except  under  the  authority  of  the  Act,  makes,  or 
knowingly  assists  in  making,  or  who  knowingly  forges  or  counter- 
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feits  any  stamp  or  mark  used  for  the  stamping  or  marking  of  any 
meter,  under  the  Act,  incurs  a  penalty  not  exceeding  two  hundred 
dollars,  and  not  less  than  fifty  dollars.  And  any  person  knowingly 
sellin  t;,  or  disposing  of  any  meter,  with  such  forged  stamp  or  mark 
thereon,  incurs  a  penalty  not  exceeding  two  hundred  dollars,  and 
not  less  than  twenty  dollars. 

Under  s.  42,  heavy  penalties  are  imposed  for  falsely  altering 
meters,  or  obstructing  their  action.  So  under  ss.  43  &  44,  it  is 
unlawful  to  fix  any  meter  for  use  before  it  has  been  stamped  and 
verified,  or  for  an  inspector  to  stamp  any  meter  without  duly  testing 
and  finding  the  same  correct ;  and  by  subsequent  sections,  penalties 
are  imposed  for  other  ofiences  against  the  Act,     See  53  V.  c.  25. 

GOVERNMENT    HARBOURS,   PIERS    AND    BREAKWATERS. 

The  Pi.  S.  C.  c.  84,  contains  various  provisions  on  this  subject, 
and  by  s.  6,  all  pecuniary  penalties  imposed  under  the  Act  may  be 
recovered  with  costs  under  the  "  Summary  Convictions  Act." 

GRIEVOUS   BODILY   HARM. 

Section  241  and  following  sections  of  the  Code  apply  to  offences 
of  this  nature. 

A  person  who  fires  a  loaded  pistol  at  a  crowd  of  people,  not 
aiming  at  any  one  in  particular,  but  intending  generally  to  do 
grievous  bodily  harm,  and  severely  wounds  one  of  the  group,  may 
be  convicted  of  the  indictable  offence  of  shooting  and  wounding  the 
person  injured,  with  intent  to  do  grievous  bodily  harm.  E.  v. 
Fretweil,  9  Cox,  471. 

To  constitute  grievous  bodily  harm  it  is  not  necessary  that  the 
injury  should  be  either  permanent  or  dangerous  ;  if  it  be  such  as 
seriously  to  interfere  with  comfort  or  health,  it  is  enough.  E.  v. 
Ashman,  1  F.  it  F.  88. 

HARBOUR   MASTERS. 

The  E.  S.  C.  c.  86,  enables  the  Governor-in-Council  to  appoint 
Harbour  Masters,  and  to  make  regulations  defining  their  rights, 
powers  and  duties,  and  the  penalty  imposed  by  any  such  regula- 
tion may  be  recovered  under  "  The  Summary  Convictions  Act." 
lb.  8.  17. 
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HAWKERS. 


In  Ontario,  the  55  V.  c.  42,  s.  495,  empowers  the  council  of  any 
county,  city  and  town,  separated  from  the  county,  to  pass  by-laws 
"  for  licensing  hawkers  or  petty  chapman,"  etc.  Sub-section  3  (a), 
enacts  that  the  word  "hawkers"  shall  include  all  persons  who 
being  agents  for  persons  not  resident  within  the  county,  sell  or  offer 
for  sale,  tea,  dry-goods,  watches,  plated  ware,  silver  ware  or 
jewellery,  or  carry  and  expose  samples  or  patterns  of  any  such 
goods,  to  be  afterwards  delivered  within  the  county  to  anj  person 
not  being  a  wholesale  or  retail  dealer  in  such  goods,  wares  or  mer- 
chandize. Parties  may  take  their  arrangements  out  of  the  terms 
and  scope  of  the  by-law  if  they  please,  and  a  person  who  buys 
goods  as  an  independent  trader  is  not  necessarily  an  agent  within 
this  statute,  because  he  becomes  such  for  the  purpose  of  evading 
the  by-law,  so  long  as  the  agency  does  not,  in  fact,  exist.  E.  v. 
McNicol,  11  0.  E.  659. 

It  is  no  offence  under  this  clause  to  expose  samples  of  cloth 
and  Solicit  orders  for  clothing,  to  be  afterwards  manufactured  from 
such  cloth,  and  to  be  then  delivered  to  the  persons  giving  such 
orders.  The  term  "  dry  goods,"  does  not  include  clothing 
ordered  to  be  manufactured  from  cloths,  samples  of  which  are 
exposed  with  a  view  to  solicit  orders  for  such  clothing.  E.  v. 
Jiassett,  15  0.  E.  51.  Under  the  same  Act  a  member  of  a  firm 
carrying  and  exposing  samples  or  making  sales  of  tea,  is  not 
within  the  restriction  preventing  "  agents  for  persons  not  resident 
within  the  county  "  from  so  doing,  and  13  not  such  an  agent.  R. 
V.  Marshall,  12  0.  E.  55. 

Electro-type  ware  was  not  jewellery  within  the  E.  S.  C.  c.  184, 
s.  495,  s-s.  3,  and  a  conviction  for  selling  such  ware  without 
license  was  held  bad,  and  liable  to  be  quashed  though  the  fine 
had  been  paid.     E.  v.  Chayter,  11  0.  E.  217. 

The  words  "  other  goods,  wares  and  merchandize,"  in  a  con- 
viction are  too  general,  and  the  kind  of  goods  ought  to  be  shown. 
lb.     See  ante,  p.  176. 

Sin^e  the  case  of  E.  v.  Coutts,  5  0.  R.  644,  "  The  Municipal 
Act "  has  been  amended  so  as  to  extend  to  agents.     See  55  V.  c. 
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42,  8.  495,  s-s.  3  (a).  But  though  the  amendment  applies  to  the 
case  of  an  agent  it  does  not  meet  that  of  the  principal  himself. 
Thus  where  the  defendant,  a  wholesale  and  retail  dealer  in  teas  in 
the  county  of  W.,  where  he  resided,  went  to  the  county  of  H.  and 
sold  teas  by  sample  to  private  persons  there,  taking  their  orders 
therefor  which  were  forwarded  by  him  to  the  county  of  W.,  and  the 
packages  of  tea  subsequently  delivered,  all  the  teas  were  sent  in 
one  parcel  to  the  county  of  H.  and  there  distributed.  It  was  held 
that  a  conviction  of  the  defendant  for  carrying  on  a  petty  trade 
could  not  be  sustained,  for  the  defendant  was  not  carrying  goods 
for  sale,  and  as  the  defendant  could  not  be  classed  as  a  "hawker ' 
within  the  meaning  of  the  Act  he  was  not  liable  for  offering  goods 
for  sale  by  sample.    E.  v.  Henderson,  18  0.  R.  144. 

HIGHWAYS. 

{See  Ndibances.) 

HOLES    AND    EXCAVATIONS. 

Every  one  is  guilty  of  an  offence  and  liable,  on  summary  con- 
viction, to  a  fine  or  imprisonment  with  or  without  hard  labour  (or 
both)  who — 

(o)  cuts  or  makes,  or  causes  to  be  cut  or  made,  any  hole,  open- 
ing, aperture  or  place,  of  sufficient  size  or  area  to  endanger  human 
life,  through  the  ice  on  any  navigable  or  other  water  open  to  or 
frequented  by  the  public,  and  leaves  such  hole,  opening,  aperture 
or  place,  while  it  is  in  a  state  dangerous  to  human  life,  whether 
the  same  is  frozen  over  or  not,  uninclosed  by  bushes  or  trees  or 
unguarded  by  a  guard  or  fence  of  sufficient  height  and  strength  to 
prevent  any  person  from  accidentally  riding,  driving,  walking, 
skating  or  falling  therein  ;  or 

(/')  being  the  owner,  manager  or  superintendent  of  any  aban- 
doned or  unused  mine  or  quarry  or  p  roperty  upon  or  in  which  any 
excavation  has  been  or  is  hereafter  made,  of  a  sufficient  area  and 
depth  to  endanger  human  life,  leaves  the  same  unguarded  and 
uninclosed  by  a  guard  or  fence  of  sufficient  height  and  strength  to 
prevent  any  person  from  accidentally  riding,  driving,  walking  or 
falling  thereinto ;  or 


r  i 


i; 


HOMICIDE. 


455 


(t)  omits  within  five  days  after  conviction  of  any  such  offence 
to  make  the  enclosure  aforesaid  or  to  construct  around  or  over 
such  exposed  opening  or  excavation  a  guard  or  fence  of  such  height 
and  strength. 

Every  one  whose  duty  it  is  to  guard  such  hole,  opening, 
aperture  or  place  is  guilty  of  manslaughter  if  any  person  loses  his 
life  by  accidentally  falling  therein  while  the  same  is  unguarded 
E.  S.  C.  c.  162,  ss.  20,  30,  31  and  32.     Code,  s.  255. 

HOMICIDE. 

(See  Murder.) 

HOUSE   BREAKING. 

(See  Burglary.) 

HUSBAND    NEGLECTING   TO   MAINTAIN. 
(See  Maintenance.) 

ICE,    LEAVING   HOLES   IN 
(See  ante,  p.  454.) 

IGNORANCE. 

The  fact  that  an  offender  is  ignorant  of  the  law  is  not  an  excuse 
for  any  offence  committed  by  him.    Code,  s.  1  ^ 

Though  a  mistake  or  ignorance  of  law  is  no  defence  for  a  party- 
charged  with  a  criminal  act,  it  may  be  ground  for  an  applica- 
tion to  the  merciful  consideration  of  the  Government.  R.  v. 
Madden,  10  L.  C.  J.  344. 

Ignorance  or  mistake  of  fact  may  in  some  cases  be  a  defence,  as 
for  instance,  if  a  man  intending  to  kill  a  thief  in  his  own  house,, 
kill  one  of  his  own  family,  he  will  be  guilty  of  no  offence.  But  if 
intending  to  do  grievous  bodily  harm  to  A.,  he  in  the  dark  kill  B., 
he  will  be  guilty  of  murder,  the  exemption  from  liability  proceeding 
on  the  assumption  that  the  original  intention  was  lawful.  So  a 
man  is  not  liable  for  an  accident  which  happens  in  the  performance 
of  a  lawful  act,  with  due  caution.  For  example,  A.  properly  pur- 
suing his  work  as  a  bricklayer,  lets  fall  a  brick  on  B's.  head,  and 
the  latter  dies  in  consequence  of  the  injury,  A.  will  not  be  liable. 
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but  it  would  have  been  otherwise,  had  A.  at  the  time  been  engaged 
in  some  criminal  act,  or  if  he  had  not  exercised  proper  skill  or  care. 

IMMIGRATION. 

The  R.  S.  C.  c.  65,  contains  numerous  provisions  for  the  pro- 
tection of  immigrants.  By  s.  30  they  are  not  allowed  to  be  solicited 
except  by  licensed  persons,  under  a  penalty  not  less  than  tifty 
dollars.  The  seduction  of  any  female  immigrant  by  the  mastei-, 
officer,  seaman  or  other  employee  of  an}^  vessel,  while  such  vessel  is 
in  Canadian  watei's,  is  a  misdemeanor,  Ih.  s.  36.  By  s.  42,  s-s.  3, 
every  violation  of  the  provisions  of  the  Act,  where  the  penaltj- 
exceeds  forty  dollars,  is  a  misdemeanor.  A  summons  inay  l»e 
issued  by  one  justice  of  the  peace,  Ijut  a  conviction  can  only  be  made 
by  two  such  justices.     Ih.  ss.  41  and  42. 


IMPRISONMENT. 

Every  person  convicted  of  any  indictable  oftence  for  wliich  no 
punishment  is  specially  pi'ovided,  shall  be  liable  to  iinpri.sonment 
for  seven  yeare. 

Every  one  who  is  summarily  convicted  of  any  ofience  for 
■which  no  punishment  is  specially  provided,  shall  l>e  liable  to  a 
penalty  not  exceeding  fifty  dollars,  or  to  imprisonment,  with  or 
without  hard  labour,  for  a,  term  not  exceeding  six  months,  or  to 
both.  R.  S.  C.e.l81,s.  24.  Code,  s.  951.  And  by  s.  955,  s-s.  7  of  the 
Code,  the  term  of  imprisonment,  in  pursuance  of  any  sentence,  shall, 
unless  otherwise  directed  in  the  sentence,  commence  on  and  from 
the  day  of  passing  such  sentence,  but  no  time  during  which  the 
convict  is  out  on  bail  shall  be  reckoned  as  part  of  the  term  of 
imprisonment  to  which  he  is  sentenced.  And  when  an  offender  is 
convicted  of  more  offences  than  one  before  the  same  court  or  person 
at  the  same  sitting,  or  wdien  any  offender  under  sentence  or  under- 
going punishment  for  one  offence  is  convicted  of  any  other  offence, 
the  court  or  person  passing  sentence  may  on  the  last  conviction 
direct  that  the  sentences  passed  upon  the  offender  for  his  several 
offences  shall  take  effect  one  after  another.  Code,  s.  954.  See  also 
s.  877. 
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The  period  of  impi-isonment  runs  from  the  time  wlieu  the 
prisoner  is  received  by  the  gaoler,  not  from  the  time  of  his  arrest 
Avhere  there  is  an  interval  of  a  day  or  more  between  the  arrest  and 
the  lodgment  in  gaol  pursuant  to  a  sentence.  Henderson  v.  Preston, 
16  Cox,  445. 

A  mere  accidental  error  in  pronouncing  sentence  is  not  sufficient 

ground  for  discharging  a  prisoner.     A  prisoner  was  convicted  of 

larceny  and  sentenced  to  one  year's  imprisonment  in  Dorchester 

penitentiary.     The  warden  refused  to  receive  him  on  the  ground 

that  the  shortest  period  for  which  prisoners  could  be  sentenced  to, 

or  received  at  the  penitentiary,  was  two  years.     Prisoner  was  then 

taken  to  the  county  gaol.     On  a  motion    for  habeas  corpus,  the 

jailer  in  his  return  set  out  the   conviction  for  larcen}',  and  also 

returned  that  the   prisoner  was  detained  under  a  warrant  of  a 

justice  for  attempting  to  escape  by  tearing  up  the  floor  of  his  cell. 

The  warrant  annexed  to  the  return  was  under  the  hand  of  two 

justices.     The  court  refused  to  discharge  him,  and  decided  that  he 

should  be  sentenced  to  imprisonment  in  the  common  gaol  for  one 

year,  inclusive  of   the   period   for   which   he   had   already   been 

detained.     Re  Rice,  2  Russ.  &  Geld.  77. 

The  general  rule  that  the  period  of  imprisonment  in  pursuance 
•of  any  sentence,  commences  on  and  from  the  <lay  of  passing  such 
sentence,  does  not  suffer  exception  where  the  defendant  is  allowed 
to  go  at  large  after  sentence  Avithout  bail,  and  therefore  where  a 
defendant  was  allowed  to  go  at  large  until  the  term  of  the  sentence 
had  expired,  his  conunitment  subsecj^ueutl}^  was  held  to  be  illegal. 
Ex  2^<^i^vte  Gervais,  6  L.  N.  116. 

Where  a  prisoner  sentenced  to  six  months  imprisonment  was 
allowed  to  remain  at  liberty  until  fourteen  days  before  the  expiry 
of  the  original  period  of  imprisonment,  his  commitment  then  was 
held  valid  for  the  remaining  fourteen  days  only,  and  not  for  six 
months  from  the  date  of  the  commitment.  Re  H^nault,  6  L.  N. 
121. 

A  warrant  should  state  the  day  a  prisoner  is  sentenced,  other- 
wise the  time  when  the  imprisonment  commences  and  expires  is 
uncertain.     Ex  jyarte  Stather,  25  S.  C.  N.  B.  374. 
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INDECENCY. 

See  as  to  this  ss.  177  and  178  of  the  Code. 

Every  one  commits  a  misdemeanour,  who  does  any  grossly 
indecent  act  in  any  open  and  public  place  in  the  presence  of  more 
persons  than  one ;  Elliot's  case,  L.  &  C.  103.  But  it  is  uncertain 
whether  such  conduct  in  a  public  place  amounts  to  a  misdemean- 
our, if  it  is  done  when  no  one  is  present,  or  in  the  presence  of 
one  person  only. 

In  order  to  support  an  indictment  for  indecent  exposure  in  a 
public  place,  it  is  sufficient  to  show  that  the  offence  was  committed 
in  a  place  where  an  assembly  of  the  public  is  collected,  even 
though  they  have  no  legal  right  of  access  thereto.  R.  v.  Wellard, 
15  Cox,  559. 

A  place  is  public  if  it  is  so  situated,  that  what  passes  there  can 
be  seen  by  any  considerable  number  of  persons,  if  they  happen  to 
look.     Webb's  case,  1  Den.  338  ;  R.   '.  Orchard,  3  Cox,  248. 

Thus  the  inside  of  a  urinal  open  to  the  public,  and  by  the  side 
of  a  foot  path  in  Hyde  Park  is  a  public  place.  R.  v.  Harris,  L.  R. 
1  C.  C.  R.  288. 

It  is  unlawful  for  men  to  bathe  without  any  screen  or  covering 
so  near  to  a  public  footway  frequented  by  females,  that  exposure 
of  the  person  must  necessarily  occur,  and  they  who  so  bathe  are 
liable  to  an  indictment  for  indecency.     R.  v.  Reed,  12  Cox,  1. 

It  is  not  necessary  that  the  exposure  should  be  made  in  a  placo 
open  to  the  public.  If  the  act  be  done  where  a  great  number  of 
persons  may  be  offended  by  it  and  several  see  it,  it  is  sufficient. 
R.  V.  Thallman,  33  L.  J.  M.  C.  58. 

Printing  or  publishing  indecenr,  or  oh 
pictures,  is  a  misdemeanour  at  conn?*.' 
fine  or  imprisonment  or  both.     R.  v,  (  O'  . 
defence  that  the  object  was  not  corrupt 
Q.  B.  360. 

Keeping  a  booth  on  a  public  race-course,  for  the  purpose  of 
showing  an  indecent  exhibition  is  an  offence  at  common  law. 
R.  V.  Saunders,  L  R.  1  Q.  B.  D.  15. 


c-ene  books,  prints  or 

,  and  punishable  with 

Str.  788,  and  it  is  no 

Hicklin,  L.  R.  '^ 


R.  V 
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IXDECEXT  ASSAULTS. 
(See  AssACLTS.) 

See  also  ss.  177  and  178  of  the  Code. 


INDIANS. 

Section  98  of  the  Code  makes  it  an  indictable  offence  to  incat^ 
any  three  or  more  Indians,  non-treaty  Indians  or  half-breeds  to 
riotous  acts.  Section  190  relates  to  the  prostitution  of  Indian  women 
and  section  352  makes  it  an  offence  to  steal  or  injure  any  article 
deposited  in  or  near  any  Indian  grave.  For  other  statutory  pro- 
visions see  R.  S.  C.  c.  43.  Sections  111  and  106,  s-s.  (2)  of  the  latter 
Act  have  been  repealed  by  the  Code.  See  Code,  s.  981,  sched.  two. 
The  R.  S.  C.  c.  43,  has  been  amended  by  the  51  V.  c.  22,  the  53  V. 
c.  29  and  the  54  &  55  V.  c.  30. 

The  word  "  hay  "  used  in  s.  26  of  the  R.  S.  C.  c.  43,  does  not 
necessarily  mean  hay  from  natural  grass  only,  but  what  is  com- 
monly knov^n  as  hay,  namely,  either  from  natural  grass  or  grasa 
sown  and  cultivated.     R.  v.  Good,  17  O.  R.  725. 

To  obviate  the  difficulty  as  to  Indian  names,  s.  28  of  the  R.  S.  C. 
c.  43,  provides  that  it  shall  not  be  necessary  to  insert  or  express, 
the  name  of  the  person  or  Indian  summoned,  arrested  or  proceeded 
against  except  where  the  name  of  such  person  or  Indian  is  truly 
given  to  or  known  by  the  magistrate.  In  the  latter  case,  he  may 
name  or  describe  the  person  or  Indian  by  any  part  of  the  name 
given  to  or  known  by  him,  and  if  no  such  part  is  known  he  may 
be  described  in  any  manner  by  which  he  may  be  identified.  The 
Summary  Convictions  Act  supplies  the  procedure  on  the  prosecu- 
tion of  the  various  offences  under  the  Act.     See  ss.  67,  76. 

Section  94  of  the  Act  as  amended  by  the  51  V.  c.  22,  s.  4„ 
creates  severe  punishment  for  furnishing  intoxicants  to  Indians. 
The  functionary  convicting  under  this  section  must  be  appointed 
to  exercise  his  jurisdiction  within  some  prescribed  area,  and  if  an. 
Indian  agent  only,  it  must  be  shown  that  the  Indians  to  whom 
liquor  is  sold  were  Indians  over  whom  the  agent  had  jurisdiction. 
R.  V.  McCaulev.  14  O.  R.  643. 
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Tliis  section  provides  that  the  punisliiiient  for  scllin<r  li(|noi-  to 
Iiidians  may  Vie  iniprisonuii'iit.  m'  line,  oi*  fine  and  iuiprisoiunent, 
but  does  not  provide  for  a  tine  and  ini])risonnient  in  default  of 
payment  of  the  tine.  R.  v.  Mackenzie,  (5  O.  R.  105.  Where  thei'c- 
fore  a  conviction  for  givino-  intoxicating  li(]Uor  to  an  Indian, 
imposed  a  tine  and  costs  and  in  default  of  inunediate  pa^anent, 
imprisonment,  the  conviction  was  held  invalid,  and  that  the  defect 
was  not  remedied  by  s.  12o,  which  enacts  that  no  prosecution, 
conviction,  etc.,  under  the  Act  shall  be  invalid  on  account  of  want 
of  form  so  long  as  the  same  is  according  to  the  ti'ue  meaniui*;  of 
the  Act.     lb. 

Imprisonment  may  be  imposed  under  this  section  as  a  substan- 
tive punishment,  but  it  would  seem  that  it  cannot  be  awar<led  in 
case  of  inunediate  non-paj'ment  of  a  tine  where  a  line  is  imposed 
under  this  section.  Imprisonment  may  be  adjudged  under  s.  95, 
where  the  oHence  is  selling  liquor  to  Indians  on  board  a  vessel. 
Where  a  fine  is  imposei.l  umler  s.  94  the  conviction  must  follow  the 
form  VV  in  s.  859  of  the  Code,  and  award  distress  in  default  of 
i:)a3'nient  of  the  fine.     E,i:  jvirfe  Goodiue,  25  S.  C.  X.  B.  151. 

A  conviction  under  this  statute  directed  the  payment  of  a  line 
■and  in  default  of  payment  a  distress,  and  if  no  goods,  imprison- 
ment, and  it  was  held  that  the  conviction  was  not  bad,  although  by 
it  the  jurisdiction  to  direct  a  distress,  and  imprisonment  might  be 
prematui'ely  exercised.     R.  v.  Galbraith,  0  ]M.  L.  R.  14. 

Under  this  Act  and  legislation  incorporated  therewith  there  is 
no  power  to  include  in  the  conviction  the  costs  of  conmiitment  and 
conveying  to  gaol.  R.  v.  Good,  17  O.  R.  725.  See  now  s.  872  {a)  of 
the  Code  ;  ante,  pp.  208-211. 

Land  leased  l)y  the  Crown  is  not  a  reserve  or  sj^ecial  reserve, 
and  it  is  only  to  sales  of  li(|U(jr  on  reserves  or  special  reserves  that 
the  prohibition  contained  in  s.  94  applies. 

In  the  case  of  such  leased  land,  a  prosecution  for  selling  liquor 
should  be  under  the  Liipior  License  Act.  R.  v.  Duquette,  9  P.  R. 
<Ont.)  29. 

A  man  wdio  sells  liquor  to  an  Indian  is  guilty  of  two  offences, 
and  may  be  convicted  of  selling  under  the  R.  S.  O.  c.  194,  as  well 
as  under  the  Indian  Act.     R.  v.  Young,  7  O.  R.  88. 
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It  is  not  iioceasfirv  thut  the  conviction  shouM  siiow  whisther 
the  offender  is  a  white  man  or  an  Imlian.  Where  the  conviction 
alk'n'ed  that  the  otienee  was  connnitted  on  the  '2'.)ih  Septend)er,. 
18iS7,  and  tlie  information  and  exidence  showed  that  it  was  on  tlie 
27th,  the  variance  was  hold  iinniaterial.  R.  v.  Orcen.  12  P.  R. 
(Ont.)  373. 

The  words  "appeal  hrought,"  in  s.  VjH  of  the  Act,  are  satisfied 
b}''  the  giving  of  notice  and  perfecting  the  appeal  by  the  giving  of 
the  security  provided  for  b}''  s.  S80  of  tlie  Code,  and  it  is  not  neces- 
sary for  an  appellant  from  a  conviction  under  "  I'he  In(han  Act," 
to  bring  his  appeal  to  a  hearing  within  the  time  limited  by  the 
lOSth  section.  R.  v.  McCauley,  12  P.  R.  (Ont.)  259.  i?e  Hunter  v 
Griffiths,  7  P.  R.  (Ont.)  80,  not  followed. 

A  visiting  superintendent  and  commissioner  of  Indian  Affairs, 
for  the  Brant  and  Haldimand  Reserve,  has  jurisdiction,  under  the 
statutes  relating  to  Indian  Affairs,  to  act  as  a  justice  of  the  peace 
in  the  matter  of  a  charge  against  the  plaintiff  fc:  unlawfull}?-  tres- 
passing upon  and  removing  cordwood  fi-om  the  Indian  Reserve 
in  the  County  of  Brant.     Hunter  v.  Gilkinson,  7  0.  R.  735. 


INDICTABLE   OFFENCES. 

All  crimes  involve  the  elements  of  ivill,  criminal  intention,  or 
malice.  To  make  a  person  a  criminal,  the  intention  must  be  a 
state  of  mind  forbidden  by  the  law.  For  instance,  a  person  inno- 
cently uttering  a  forged  note,  not  intending  to  defraud,  commits  no 
crime.  When  the  law  expressly  declares  an  act  to  be  criminal,  the 
question  of  intention  or  malice  need  not  be  considered.  Malice  is 
found  not  only  in  cases  where  the  mind  is  actively  or  positively  at 
fault,  as  where  there  is  a  deliberate  design  to  defraud,  but  also 
where  the  mind  is  passively  or  negatively  to  blame — that  is,  where 
there  is  culpable  or  criminal  inattention  or  negligence.  It  is  us' 
to  lay  down  that  malice  is  either  expresf<  or  in  fact,  as  whei  i 
person  with  a  deliberate  mind  and  formed  design  kills  another ; 
(2)  Implied  or  in  law,  as  where  one  wilfully  poisons  another, 
though  no  particular  enmity  can  be  proved,  or  where  one  gives  a 
perfect  stranger  a  blow  likely  to  produce  death.     Here  there  is  a 
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wilful  doing  of  a  wrongful  act  without  lawful  excuse,  and  the  inten- 
tion is  an  inference  of  law  resulting  from  the  doing  the  act.  The 
law  infers  that  every  man  intends  the  neces.sar}-  consequence  of  \m 
own  act.  Malice  in  its  ordinary  sense  of  ill-will  or  malevolence,  is 
not  essential  to  a  crime ;  malice  in  its  legal  signification  of  criminal 
intention  is.  For  instance,  legal  malice  may  constitute  homicide, 
murder,  though  there  may  be  an  entire  absence  of  ill-will ;  where 
there  is  ill-will  or  malevolence,  homicide,  which  would  otherwise 
be  manslaughter,  is  constituted  murder.  Intention  sometimes 
determines  the  criminality  of  an  act.  For  instance,  A.  takes  a  home 
from  the  owner's  stables  without  his  consent.  If  he  intend  to 
fraudulently  deprive  the  owner  of  the  property,  and  appropriate 
the  horse  to  himself,  he  is  guilty  of  the  crime  of  larceny  ;  if  he 
intend  to  use  it  for  a  time  and  then  return  it,  without  depriving 
the  owner  of  his  property  therein,  it  will  only  be  a  trespass  or  civil 
injury. 

In  some  cases,  belief,  though  erroneous,  of  a  prisoner  in  the 
existence  of  a  right  to  do  the  act  complained  of,  excludes  criminal- 
ity. R.  V.  Twose,  14  Cox,  327.  But  this  cannot  be  laid  down  as 
an  absolute  rule  of  law.  Each  case  must  depend  on  its  own  circum- 
stances. Where  an  Act  of  Parliament  renders  a  particular  act 
unlawful,  without  reference  to  motive,  belief  is  immaterial.  See 
E.  V.  Bishop,  6  Q.  B.  D.  259.  But  where  the  state  of  mind  or 
intention  is  made  an  element  by  the  statute,  as  where  a  statute 
inflicts  a  penalty  on  any  person  wantonly  doing  a  certain  act,  and 
such  act  is  done  by  the  agent  of  an  incorporated  company,  some 
knowledge  of  the  particulars  ought  to  be  brought  home  to  the 
manager  to  render  him  liable.     Small  v.  Warr,  47  J.  P.  20. 

But  as  a  general  rule  no  penal  consequences  are  incurred  where 
there  has  been  no  personal  neglect  or  default,  and  a  mens  rea  is 
essential  to  an  offence  under  a  penal  enactment  unless  a  contrary 
intention  appears  by  express  language  or  necessary  inference. 
Dickinson  v.  Fletcher,  L.  R.  9  C.  P.  1. 

A  mere  naked  intention,  however,  is  not  criminally  punishable. 
There  must  be  some  carry mg  out,  or  attempt  to  carry  out,  that 
intention  into  action.  Thus,  although  A.  makes  up  his  mind  to 
shoot  B.,  and  confesses   this  resolution,  the  law  is  powerless  to 
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deal  with  him  ;  but  directly  he  does  anything  in  pursuance  of  that 
design  he  is  within  the  grasp  of  the  law. 

If  there  be  a  present  criminal  intention,  the  prisoner  is  not 
exculpated  because  the  results  of  the  steps  he  takes  to  carry  out  that 
intention  are  other  than  those  he  anticipated  or  intended.  For 
example,  if  A.,  intending  to  shoot  B.,  shoot  C,  mistaking  C.  for  B., 
he  is  criminally  liable ;  and  if  A.  shoots  at  B.'s  poultry  and  by 
accident  killb  a  man,  if  his  intention  was  to  steal  the  poultry,  he 
will  be  guilty  oi  murder.     See  Harris'  Crim.  Law  1,  2. 

An  attempt  to  commit  a  crime  must  be  distinguished  from  an 
intention  to  commit  it.  Every  attempt  to  commit  a  crime  is  itself 
an  indictable  misdemeanour  at  common  law. 

An  attempt  to  commit  a  crime,  is  an  indictable  offence,  see 
Code,  s.  528,  529,  530,  ante,  p.  357  ;  also  E.  v.  Connolly,  26  Q.  B. 
(Ont.)  322 ;  R.  v.  Goff,  9  C.  P.  (Ont.)  438.  So  inciting  another  to 
commit  an  indictable  offence  as  endeavouring  to  induce  a  person 
to  take  a  false  oath,  is  a  crime.  R.  v.  Clement,  26  Q.  B.  (Ont.) 
2'J7. 

The  act  of  attempting  to  commit  an  indictable  offence  must  be 
immediately  and  directly  tending  to  the  execution  of  the  principal 
crime,  and  committed  by  the  prisoner  under  such  circumstances, 
that  he  has  the  power  of  carrying  his  intention  into  execution. 
R.  V.  McCann,  28  Q.  B.  (Ont.)  514. 

It  may  be  observed  that  where  the  complete  commission  of  the 
offence  charged  is  not  proved,  but  the  evidence  establishes  an 
attempt  to  commit  the  offence  the  accused  may  be  convicted  of 
such  attempt  and  punished  accordingly,  Code,  s.  711 ;  and  when 
iin  attempt  is  charged  and  the  full  offenco  proved  the  jury  may 
convict  of  the  attempt  unless  the  court  discharge  the  jury  and 
direct  such  person  to  be  indicted  for  the  complete  offence  and  a 
conviction  for  an  attempt  is  a  bar  to  any  charge  of  committing  the 
offence.  Code,  s.  712.  See  R.  v.  Webster,  9  L.  C.  R.  196 ;  R.  v. 
Ewing,  21  0.  B.  (Ont.)  523 ;  R.  v.  Thomas,  L.  R.  2  C.  C.  R.  141 ; 
see  ante,  p.  358. 

A  disregard  of,  or  non-compliance  with  a  positive  command 
in  an  Act  of  Parliament  is  indictable.  R.  v.  Toronto  St.  Ry.  Co., 
24  Q.  B.  (Ont.)  454. 
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T'^vorj'  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who,  witliout  lawful  excuse,  disobeys  any  Act 
of  the  Parliament  of  Canada  or  of  any  legislature  in  Canada  by 
wilfully  doin<,'  any  act  which  it  forbids,  or  omitting  to  do  any  act 
which  it  requires  to  be  done,  unless  some  penalty  or  other  mode  of 
punishment  is  expressly  provided  by  law.     Code,  s.  13S. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who,  without  lawful  excuse,  disobeys  any  law- 
ful order  other  than  for  the  payment  of  money  made  by  any  court 
of  justice,  or  by  any  person  or  l)ody  of  persons  authorized  by  any 
statute  to  make  or  give  such  order,  unless  some  penalty  is  imposei], 
or  other  mode  of  proceeding  is  expressly  provided,  by  law.  Code, 
s.  139. 

An  order  made  under  a  power  given  in  a  statute  is  the  same 
thing,  as  if  the  statute  enacted  what  tiie  order  directs  or  forbids, 
and  disobedience  of  such  order  is  an  offence  for  which  an  indict- 
ment will  lie.     B.  V.  Walker,  L.  li.  10  Q.  B.  855. 

When  a  person  filling  a  public  office,  wilfully  neglects  or  refuses 
to  discharge  the  duties  thereof,  and  there  is  no  special  remedy  or 
punishment  pointed  out  by  the  statute,  an  indictment  will  lie,  as 
there  would  otherwise  be  no  means  of  punishing  the  delinquent. 
R.  V.  Bennett,  21  C.  P.  (Ont.)  237. 

But  it  seems  that  a  mere  non-feasance,  in  no  way  criminal  in 
itself,  cannot  be  treated  as  any  species  of  criminal  offence,  unless 
expressly  declared  to  be  such  by  competent  legislative  authority. 
R.  V.  Snider,  23  C.  P.  (Ont.)  330-336. 

Contributory  negligence  is  not  an  answer  to  a  criminal  charge, 
as  it  is  to  a  civil  action.     R.  v.  Kew,  12  Cox,  355. 

INFANTS. 

Under  the  age  of  seven  an  infant  cannot  be  convicted  of  an 
indictable  offence,  Marsh  v.  Loader,  14  C.  B.  N.  S.  535,  for  until 
he  reaches  that  age  he  is  presumed  to  be  incapable  of  crime,  and 
this  presumption  cannot  be  rebutted  by  the  clearest  evidence  of  a 
mischievous  discretion.  Between  seven  and  fourteen  he  is  still 
prima  facie,  deemed  by  law  to  be  incapable  of  crime ;  but  this  pre- 
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sumption  may  be  rebutted  by  cJir  and  strong  evidence  of  such 
miachievous  discretion. 

No  person  shall  be  convicted  of  an  offence  by  reason  of  any  act 
or  omission  of  such  person  when  under  the  age  of  seven  years. 
Code,  s.  9. 

No  person  shall  be  convicted  of  an  offence  by  reason  of  an  act 
or  omission  of  such  person  when  of  the  age  of  seven,  but  under  the 
age  of  fourteen  years,  unless  he  was  competent  to  know  the  nature 
and  consequences  of  his  conduct,  and  to  appreciate  that  it  was 


wrong. 


Code,  8.  10. 


INSANITY. 


No  person  shall  be  convicted  of  an  offence  by  reason  of  an  act 
done  or  omitted  by  him  when  labouring  under  natural  imbecility, 
or  disease  of  the  mind,  to  such  an  extent  as  to  render  him  incapable 
of  appreciating  the  nature  and  quality  of  the  act  or  omission,  and 
of  knowing  that  such  act  or  omission  was  wrong. 

A  person  labouring  under  specific  delusions,  but  in  other 
respects  sane,  shall  not  be  acquitted  on  the  ground  of  insanity, 
under  the  provisions  hereinafter  contained,  unless  the  delusions 
caused  him  to  believe  in  the  existence  of  some  state  of  things 
which,  if  it  existed,  would  justify  or  excuse  his  act  or  omission. 

Every  one  shall  be  presumed  to  be  sane  at  the  time  of  doing  or 
omitting  to  do  any  act  until  the  contrary  is  proved.     Code,  s.  11. 

Where  the  defence  of  insanity  is  set  up,  a  medical  man  who  has 
been  present  in  court  and  heard  the  evidence  may  be  asked  as  a 
matter  of  science,  whether  the  facts  stated  by  the  witnesses  suppos- 
ing them  to  be  true,  show  a  state  of  mind  incapable  of  distinguish- 
ing right  from  wrong,  and  where  the  medical  expert  has  merely 
read  the  depositions  without  hearing  the  witnesses,  the  question 
must  be  put  in  the  form  of  a  suppositious  case  relating  all  the  facts 
proved,  and  asking  if,  assuming  all  such  facts  to  be  true,  they  would 
indicate  in  the  accused  any  and  what  form  of  insanity.  But  the 
defence  of  insanity  will  not  avail  unless  it  is  shown  that  the  accused 
at  the  time  of  committing  the  act  was  labouring  under  such  a  defect 
of  reason  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
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doing,  or  as  not  to  know  that  what  he  was  doing  was  wrong.     K. 
Dubois,  17  Q.  L.  R.  203. 

No  act  is  a  crime  if  the  person  who  does  it,  is,  at  the  time  whun 
it  is  done  prevented,  either  by  defective  mental  powers  or  by  any 
disease  affecting  his  mind,  from  knowing  the  nature  and  qualitv  of 
his  act,  or  from  knowing  that  the  act  is  wrong,  or  from  controlling 
his  own  conduct,  unless  the  absence  of  the  power  of  control  has 
been  produced  by  his  own  default.  But  an  act  may  be  a  crime, 
although  the  mind  of  the  person  who  does  it  is  affected  by  disease, 
if  such  disease  does  not  in  fact  produce  upon  his  mind  one  or  otliei' 
of  the  effects  above  mentioned  in  reference  to  that  act. 

Every  person  is  presumed  to  be  sane,  and  to  be  responsible  for 
his  acts.  The  burden  of  proving  that  he  is  irresponsible  is  uijoii 
the  accused  person,  but  the  jury  may  have  regard  to  his  appear- 
ance and  behaviour  in  court.  R.  v.  Oxford,  9  C.  &  P.  525;  E.  v. 
Stokes,  3  C.  &  K.  185. 

A  person  so  deficient  in  understanding  as  not  to  comprehend 
the  proceedings  on  his  trial,  cannot  be  convicted  of  any  offence ; 
the  trial  must  be  stopped. 

A  deaf  mute  being  tried  for  felony  was  found  guilty,  but  the 
jury  found  also  that  he  was  incapable  of  understanding,  and  did  not 
understand  the  proceedings  on  the  trial.  It  was  held  that  he  could 
not  be  convicted,  but  must  be  detained  as  a  non-sane  person  during 
the  Queen's  pleasure.     R.  v.  Berry,  L.  R.  1  Q.  B.  D.  447. 

As  to  the  course  to  be  pursued  when  it  appears  at  the  trial  that 
the  prisoner  was  insane  at  the  time  of  the  commission  of  the  offence. 
See  ss.  736  to  741  of  the  Code. 


INSOLVENT   COMPANIES. 

"  The  Winding-up  Act,"  R.  S.  C.  c.  129,  s.  95,  makes  it  a  mis- 
demeanour for  any  officer  of  a  company  to  destroy  or  alter  any  book 
with  intent  to  deceive  or  defraud.  This  Act  was  amended  by  the 
52  V.  c.  32. 
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INSPECTION   OF   STAPLE   ARTICLES   OF   Cli-ADIAN   PRODUCE. 

The  R.  S.  C.  c.  99,  governs  this  matter.     Section  20  imposes  a 
penalty  on  any  inspector  who  refuses  or  neglects  to  inspect,  on 
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personal  or  written  application  by  the  owner  of  an  article,  which 
the  inspector  is  appointed  to  inspect.  Altering,  effacing  or 
counterfeiting  the  inspector's  brands  or  marks  with  a  fraudulent 
intention,  involves  a  penalty  of  forty  dollars.  Ih.  s.  21.  When 
the  penalty  or  forfeiture  does  not  exceed  forty  dollars,  it  shall, 
exce[)t  when  the  Act  otherwise  provides,  be  recoverable  by  any 
inspector  in  a  summary  way  before  any  two  justices  of  the  peace, 
according  to  the  usual  practice  in  such  cases.  Ih.  s.  25.  See  52 
V.  c.  IG ;  54  &  55  V.  c.  48,  and  56  V.  c.  35. 


INTOXICATING    LIQUORS. 

(See  LiQUon,  Scott  Act.) 
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KIDNAPPING. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who,  without  lawful  authority,  forcibly  seizes 
and  confines  or  imprisons  any  other  person  within  Canada,  or  kid- 
naps any  other  person  with  intent — 

(a)  to  cause  such  other  person  to  be  secretly  confined  or  impri- 
soned in  Canada  against  his  will ;  or 

(h)  to  cause  such  other  person  to  be  unlorwfully  sent  or  trans- 
ported out  of  Canada  against  his  will ;  or 

(c)  to  cause  such  other  person  to  be  sold  or  captured  as  a  slave, 
or  in  any  way  held  to  service  against  his  will. 

Upon  the  trial  of  any  offence  under  this  section  the  non- 
resistance  of  the  person  so  kidnapped  or  unlawfully  confined 
thereto  shall  not  be  a  defence,  unless  it  appears  that  it  was  not 
caused  by  threats,  duress  or  force  or  exhibition  of  force.  K.  S.  C. 
c.  162,  8.  46 ;  Code,  s.  264. 
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LANDLORD   AND   TENANT. 

The  11  Geo.  II.  c.  19,  s.  4,  was  passed  to  prevent  tenants 
fraudulently  removing  goods  to  the  prejudice  of  the  landlord.  The 
statute  provides  that  when  the  goods  carried  off  or  concealed  shall 
not  exceed  the  value  of  £50,  the  landlord  or  his  bailiff,  servant  or 
agent  may  exhibit  a  complaint  in  writing  before  two  or  mjre  jus- 
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tices  of  the  peace  who  are  empowered  to  summon  the  parties  con- 
cerned, and  in  a  summary  way  determine  whether  such  person  or 
persons  be  guilty  of  the  offence  with  which  he  or  they  are  charged, 
and  upon  full  proof  of  the  offence  may  and  shall  adjudge  the 
offender  or  offenders  to  pay  double  the  value  of  the  said  goods  and 
chattels  to  such  landlord  or  landlords  at  such  time  as  the  said  jus- 
tices shall  appoint.  In  case  of  neglect  or  refusal,  the  justices  may 
order  distress,  and  for  want  of  distress  imprisonment  with  bard 
labour  without  bail  or  mainprize  for  the  space  of  six  months, 
unless  the  money  so  ordered  to  be  paid  as  aforesaid  shall  be 
sooner  satisfied. 

By  the  fifth  section  of  the  Act  an  appeal  is  given  to  the  Quarter 
Sessions.  A  bailiff  or  agent  may  prosecute,  and  the  money  may 
be  ordered  to  be  paid  to  such  bailiff  or  agent.  In  Ontario,  by  vir- 
tue of  the  provisions  of  c.  61  of  the  Revised  Statutes  the  defendant 
cannot  be  compelled  to  give  evidence  on  the  prosecution.  R.  v. 
Ijackie,  7  0.  R.  431 ;  see,  however,  ante,  pp.  407-408. 

LARCENY. 

Theft  or  stealing  is  the  act  of  fraudulently  and  without  colour  of 
right  taking,  or  fraudulently  and  without  colour  of  right  converting 
to  the  use  of  any  person,  anything  capable  of  being  stolen,  with 
intent — 

(a)  to  deprive  the  owner,  or  any  person  having  any  special 
property  or  interest  therein,  temporarily  or  absolutely  of  such 
thing,  or  of  such  property  or  interest ;  or 

(h)  to  pledge  the  same  or  deposit  it  as  security ;  or 

(c)  to  part  with  it  under  a  condition  as  to  its  return  which  the 
person  parting  with  it  may  be  unable  to  perform ;  or 

((/)  to  deal  with  it  in  such  a  manner  that  it  cannot  be  restored 
in  the  condition  in  which  it  was  at  the  time  of  such  taking  and 
conversion. 

The  taking  or  conversion  may  be  fraudulent,  although  effected 
without  secrecy  or  attempt  at  concealment. 
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It  is  immaterial  whether  the  thing  converted  was  taken  for  the 
purpose  of  conversion,  or  whether  it  was,  at  the  time  of  the  conver- 
sion, in  the  lawful  possession  of  the  person  converting. 

Theft  is  committed  when  the  offender  moves  the  thing  or 
causes  it  to  move  or  to  be  moved,  or  begins  to  cause  it  to  become 
movable,  with  intent  to  steal  it. 

Provided,  that  no  factor  or  agent  shall  be  guilty  of  theft  by 
pledging  or  giving  a  lien  on  any  goods  or  document  of  title  to 
goods  intrusted  to  him  for  the  purpose  of  sale  or  otherwise,  for 
a,ny  sum  of  money  not  greater  than  the  amount  due  to  him  from 
his  principal  at  the  time  of  pledging  or  giving  a  lien  on  the  same, 
together  with  the  amount  of  any  bill  of  exchange  accepted  by  him 
for  or  on  account  of  his  principal. 

Provided,  that  if  any  servant,  contrary  to  the  orders  of  his 
master,  takes  from  his  possession  any  food  for  the  purpose  of  giv- 
ing the  same  or  having  the  same  given  to  any  horse  or  other 
animal  belonging  to  or  in  the  possession  of  his  master,  the  servant 
so  offending  shall  not,  by  reason  thereof,  be  guilty  of  theft.  Pi.  S. 
C.  c.  164,  s.  63.     Code,  s.  305. 

As  to  the  things  capable  of  being  stolen  see  ss.  303  and  104  of 
the  Code. 

Section  305  abolishes  the  distinction  formerly  existing  between 
larceny  and  embezzlement,  and  now  fraudulently  and  without 
colour  of  right  converting  anything  capable  of  being  stolen  with  the 
intent  specified,  is  theft,  even  if  such  thing  was  at  the  time  of  con- 
version in  the  lawful  possession  of  the  person  converting. 

Independently  of  the  provisions  of  the  statute  the  goods  taken 
must  be  personal  goods,  for  none  other  can  be  the  subject  of  lar- 
ceny at  comir»on  law.  It  is  to  be  observed,  however,  that  the 
statute  specifies  various  subjects  of  larceny  which  were  not  such  at 
common  law.  Stealing  dogs,  beasts  or  birds  ordinarily  kept  in  a 
state  of  confinement  or  for  any  domestic  purpose  or  for  any  lawful 
purpose  of  profit  or  advantage  is  punishable  on  summary  convic- 
tion.    Code  s.  332. 

Partridges  hatched  and  reared  by  a  common  hen  while  they 
remain  with  her  are  the  subjects  of  larceny.  R.  v.  Shickles,  L.  R. 
1  C.  C.  R.  158. 
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Water  supplied  by  a  water  company  to  a  consumer  and  stand- 
ing in  his  pipes  may  be  the  subject  of  larceny  at  common  law. 
Ferens  v.  O'Brien,  15  Cox,  832. 

When  the  law  as  to  stamping  promissory  notes  was  in  force  it 
was  held  that  an  unstamped  promissory  note  was  not  a  valuable 
security.     Scott  v.  R.,  2  S.  C.  E.  349. 

It  is  not  absolutely  necessary  that  the  instrument  be  negotiable 
in  order  to  constitute  it  a  valuable  security.  R.  v.  John,  13  Cox 
100. 

As  to  valuable  security  see  Code,  s.  3,  (cc). 

Section  336  of  the  Code  relates  to  the  stealing  of  any  tree 
where  the  value  of  the  article  or  articles  stolen  equals  the  sum  of 
five  dollars.  It  seems  that  in  estimating  the  amount  of  injury, 
the  injury  done  to  two  or  more  trees  may  be  added  together,  pro- 
vided the  trees  are  damaged  at  one  and  the  same  time,  or  so 
nearly  at  the  same  time  as  to  form  one  continuous  transaction. 
R.  V.  Shepherd,  L.  R.  1  C.  C.R.  118. 

Under  the  340th  section,  it  seems  the  offender  must  have 
knoicledge  of  the  possession,  and  reading  this  section  in  connection 
with  the  others  it  seems  that  whatever  trees,  etc.,  are  made  the 
subject  of  larceny  in  the  other  sections,  if  found  in  the  possession, 
or  on  the  premises  of  any  one,  to  his  knowledge,  and  without 
accounting  for  how  he  came  by  the  same,  will  subject  such  person 
to  a  conviction  for  so  having  them.  A  tree  cut  by  the  proprietor 
into  cordwood,  and  taken  away  by  some  one  after  it  has  been 
made  into  cordwood,  is,  if  stolen,  a  mere  larceny  of  goods  and 
chattels,  and  does  not  come  within  this  section  of  the  Act.  Even 
if  the  section  does  apply  to  trees  cut  by  the  owner  and  lying  on  his 
land  as  he  felled  them,  still  it  does  not  apply  to  cordwood,  which 
is  not  "  the  whole  or  any  part  of  any  tree."  R.  v.  Caswell,  33 
Q.  B.  (Ont.)  303. 

Things  attached  to  the  land,  and  not  embraced  in  these  sec- 
tions, T7ere  not  the  subjects  of  larceny,  unless  severed  from  the 
freehold,  and  unless  between  the  time  of  severance  and  the  taking, 
the  property  therein  vests  in  the  owner  of  the  freehold.  Where 
the  severance  and  the  takin-'   ;ere  one  continuous  act,  there  could 
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be  no  larceny.     E.  v.  Townley,  L.  E.  1  C.  C.  E.  315 ;  followed  in 
l\.  V.  Eead,  14  Cox,  17.     See,  however,  Code,  a.  303. 

If  some  of  the  things  are  severed  before  the  larceny  as  to  these, 
an  indictment  for  simple  larceny  or  receiving,  is  sustainable,  and 
the  conviction  will  be  good,  though  the  indictment  contain  any 
number  of  articles  as  to  which  a  separate  indictment  could  not  be 
sustained.     E.  v.  St.  Denis,  8  P.  E.  (Ont.)  16. 

The  prisoner  was  indicted  for  larceny  under  "  The  Indian  Act," 
E.  S.  C.  c.  43,  s.  65,  and  was  convicted.  The  court  held  that  he 
ought  not  to  have  been  convicted,  because  the  wood,  the  subject  of 
the  alleged  larceny,  was  not,  in  the  absence  of  satisfactory  informa- 
tion supported  by  affidavit,  "  seized  and  detained  as  subject  to 
forfeiture "  under  the  Act,  and  because  the  affidavit  required  by 
s.  62  had  not  been  made,  and  was  a  condition  precedent  to  the 
seizure.  E.  v.  Fearman,  10  0.  E.  660.  It  seems,  however,  that  the 
piiboner  might  have  been  indicted  for  larceny  at  common  law.    (lb.) 

At  common  law  also  the  taking  must  be  of  the  goods  of  another. 
Therefore  a  man  cannot  steal  his  own  goods,  and  husband  and 
wife,  being  one  in  law,  they  cannot  steal  each  others  goods.  In 
Ontario,  the  Act  respecting  the  property  of  married  women,  E.  S.  0. 
c.  132,  may  to  some  extent  modify  this  rule. 

So  long  as  a  wife  is  living  properly  with  her  husband,  if  she 
gives  away  his  property,  or  sells  it  under  ordinary  circumstances, 
it  would  not  be  larceny,  but  if  a  wife  goes  away  with  a  man  for  the 
purpose  of  committing  adultery,  and  taking  with  her  property  of 
her  husband's,  and  the  adulterer  either  sells  it  or  uses  it  as  his 
own,  he  will  be  guilty  of  larceny,  where  he  knows  the  real  owner- 
ship of  the  property.     E.  v.  Harrison,  12  Cox,  19. 

The  wife,  though  she  is  a  party  to  the  adultery,  cannot  be  con- 
victed of  theft,  and  the  adulterer  cannot  be  convicted  if  he  merely 
assists  the  wife  to  carry  uway  her  own  wearing  apparel  from  her 
husband.     E.  v.  Fitch,  D.  &  B.  187. 

In  reference  to  the  property  of  third  persons,  where  a  wife  is  not 
acting  under  the  control  of  her  husband,  she  is  liable  to  conviction 
independently  of  him.  E.  v.  Cohen,  11  Cox,  99.  Under  the  Code 
no  husband  shall  be  convicted  of  stealing,  during  cohabitation,  the 
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property  of  his  wife,  and  no  wife  shall  be  convicted  of  stealing, 
during  cohabitation,  the  property  of  her  husband ;  but  while  they 
are  living  apart  from  each  other  either  shall  be  guilty  of  theft  if  he 
or  she  fraudulently  takes  or  converts  anything  which  is,  by  law, 
the  property  of  the  other  in  a  manner  which,  in  any  other  person, 
would  amount  to  theft. 

Every  one  commits  theft  who,  while  a  husband  and  wife  are 
living  together,  knowingly — 

(a)  assists  either  of  them  in  dealing  with  any  thing  which  is  the 
property  of  the  other  in  a  manner  which  would  amount  to  theft  if 
they  were  not  married;  or 

(b)  receives  from  either  of  them  anything,  the  property  of  the 
other,  obtained  from  that  other  by  such  dealing  as  aforesaid, 
s.  013. 

At  common  law,  one  joint  tenant  or  tenant  in  common,  could  not 
steal  the  goods  which  belonged  to  himself  and  the  others  jointly. 
Now,  however,  s.  311  of  the  Code,  alters  the  law  in  this  respect- 
See  R.  v.  Lowenbruck,  18  L.C.J.  212;  see  also  s.  312  of  the  Code. 

An  association  which  has  not  for  its  object  gain  or  profit,  is 
not  a  partnership  under  the  311th  section.  Where  a  member  of  ii 
Young  Men's  Christian  Association  embezzled  money  obtained  by 
him  on  behalf  of  the  association,  it  was  held  that  such  association 
was  not  a  co-partnership  within  the  section,  and  that,  therefore, 
there  could  be  no  conviction.    R.  v.  Robson,  16  Q.  B.  D.  137. 

In  order  to  convict  of  an  attempt  to  commit  larceny,  it  must 
appear  that  there  was  property  in  the  place  where  the  attempt  is 
made,  that  could  be  stolen.  Therefore,  where  a  person  puts  his 
hand  into  the  pocket  of  another,  with  intent  to  steal,  he  cannot  be 
convicted  of  an  attempt  to  steal,  unless  it  appears  that  there  was 
some  property  in  the  pocket  which  might  be  stolen.  R.  v.  Collins, 
9  Cox,  497.  But  s.  64  of  the  Code  now  alters  the  law  in  this 
respect ;  see  also  Code,  s.  528. 

A  gipsy,  obtaining  money  and  goods  under  pretence  of  practic- 
ing witchcraft,  and  without  any  intention  to  return  them,  was  held 
properly  indicted  for  larceny.  R.  v.  Bunce,  1  F.  &  F.  523 ;  see 
Code.  s.  396. 
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At  common  law  a  bailee  or  person  lawfully  acquiring  the  posses- 
sion of  property  for  some  specific  purpose,  could  not  be  convicted 
of  larceny  in  respect  of  any  subsequent  felonious  conversion,  if  his 
intention  at  the  time  of  obtaining  possession  were  innocent.  See 
Pease  v.  McAloon,  1  Kerr,  116.  But  now  under  s.  305,  s-s.  3  of  the 
Code,  a  bailee  fraudulently  converting  is  guilty  of  theft.  See  also 
s.  308. 

Prisoner,  a  travelling  watchmaker,  received  from  different  per- 
sons, watches,  which  he  was  to  repair,  and  ijledged  the  same  for  a 
loan  of  money.  There  was  no  evidence  that  the  prisoner  had  made 
any  effort  to  redeem  the  watches,  and  he  was  held  guilty  of  larceny 
as  a  bailee.  Pi.  v.  Wynn,  16  Cox,  231 ;  see  also  R.  v.  Berthiaume, 
3  M.  L.  R.  143;  R.  v.  Sulis,  7  Q.  L.  R.  226. 

To  constitute  a  bailment,  the  property  must  come  into  the 
possession  of  the  bailee  lawfully  under  a  contract,  and  where  the 
property  is  obtained  by  fraud,  and  the  prosecutor  parts  with  all 
control  over  it  as  well  as  possession,  there  is  no  bailment.  R.  v. 
Hunt,  8  Cox,  495.  As  to  who  is  a  bailee,  see  R.  v.  Oxenham, 
13  Cox,  349 ;  R.  v.  Aden,  12  Cox,  512 ;  R.  v.  Daynes,  12  Cox,  514. 

An  infant  over  fourteen  years  of  age  fraudulently  converted  to 
bis  own  use  goods  which  had  been  delivered  to  him  by  the  owner, 
under  an  agreement  for  the  hire  of  the  same,  and  it  was  held  that 
he  was  rightfully  convicted  of  larceny  as  a  bailee,  though  the 
contract  was  void  by  reason  of  the  minority.  R.  v.  McDonald, 
15  Q.  B.  D.  323. 

The  prisoner,  not  being  otherwise  in  the  service  of  the  prosecu- 
tor, was  employed  by  him  merely  to  take  care  of  a  horse  for  a  few 
days,  and  afterwards  to  sell  it,  and  having  sold  the  horse  and 
appropriated  the  money  to  his  own  use,  it  was  held  that  he  was 
properly  convicted  of  larceny.    R.  v.  De  Banks,  13  Q.  B.  D.  29. 

The  prisoner  asked  the  prosecutor  for  the  loan  of  a  shilling. 
The  prosecutor  gave  the  prisoner  a  sovereign,  believing  it  to  be  a 
shilling,  and  the  prisoner  took  the  coin  under  the  same  belief. 
Sometime  afterwards  he  discovered  that  the  coin  was  a  sovereign, 
and  then  and  there  fraudulently  appropriated  it  to  his  own  use. 
The  prisoner  was  convicted  of  larceny  of  the  sovereign,  and  it  was 
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held  that  he  was  not  guilty  of  larceny  as  a  bailee,  and  a  conviction 
for  larceny  at  common  law  was  sustained.  R.  v.  Ashwell,  16 
Q.  B.  D.  190.  But  the  old  rule  that  the  innocent  receipt  of  a 
chattel  coupled  with  its  subsequent  fraudulent  appropriation  does 
not  amount  to  larceny,  is  not  affected  by  the  foregoing  case.  See 
R.  V.  Flowers,  16  Q.  B.  D.  643.  At  common  law  there  must  be  an 
actual  or  constructive  taking  of  the  goods,  as  larceny  involves  a 
trespass.  Where  the  owner,  by  mistake,  gives  the  possession  of 
the  goods,  but  the  defendant  knows  the  mistake  and  intends  from 
the  first  to  steal,  this  is  a  sufficient  taking.  R.  v.  Middleton,  L.  R. 
2  C.  C.  R.  38.  There  must  also  be  a  carrying  away,  but  as  the 
offence  lies  in  the  very  first  act  of  removing  the  property,  the  least 
removing  of  the  thing  taken  from  the  place  where  it  was  before 
with  intent  to  steal,  is  a  sufficient  asportation.  See  R.  v.  Townley, 
L.  R.  1  C.  C.  R.  319. 

These  distinctions  are  now  of  little  practical  importance  as  the 
gist  of  the  offence  is  the  fraudulent  conversion. 

A  person  who  induces  a  servant  of  the  post  office  to  intercept 
and  hand  over  a  letter  which  is  in  course  of  transmission  by  the 
post  is  guilty  of  larceny,  and  can  be  convicted  on  an  indictment 
charging  him  with  larceny  of  the  letter.  R.  v.  James,  24  Q.  B.  D. 
439. 

The  expression  "  property  "  in  section  3,  v.  (ii),  is  defined  to 
be  not  only  such  property  as  was  originally  in  the  possession  or 
under  the  control  of  any  person,  but  also  any  property  into  or  for 
which  the  same  has  been  converted  or  exchanged.  Where  therefore 
a  prisoner  was  entrusted  with  certain  negotiable  paper  for  the  pur- 
pose of  getting  it  discounted  and  applying  the  proceeds  for  the 
specific  purpose  of  paying  certain  promissory  notes  and  the  pris- 
oner discounted  the  paper  but  failed  to  pay  the  notes  therewith,  it 
was  held  not  necessary  to  charge  him  with  converting  the  proceeds 
of  the  paper  but  that  a  charge  of  converting  the  paper  itself  was 
sustainable.     R.  v.  Barnett,  17  0.  R.  649. 

The  cheque  of  a  firm  before  it  is  indorsed  by  the  payee  and 
while  still  in  the  hands  of  one  of  the  members  of  the  firm  is  not  a 
valuable  security  within  the  terms  of  the  larceny  Act.  R.  v.  Ford, 
7  Mont.  L.  R.  Q.  B.  413. 
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So  a  receipt  or  discharge  for  a  debt  was  held  not  to  be  a  valuable 
security  within  the  meaning  of  section  5,  of  the  R.  S.  C.  c.  173, 
and  obtaining  it  by  violence  or  threats  was  not  a  felony.  R.  v. 
Doonan,  6  Mont.  L.  R.  Q.  B.  186. 

Where  property  is  taken  by  a  party  under  a  claim  of  right,  if 
the  jury  are  of  opinion  that  the  taking  by  the  prisoner  was  an 
honest  assertion  of  his  right,  they  should  find  him  not  guilty,  but 
if  it  is  only  a  colourable  pretence  to  obtain  possession  they  should 
convict.  R.  V.  Wade,  11  Cox,  549.  Under  s.  305  of  the  Code  the 
taking  or  conversion  must  be  without  colour  of  right. 

To  constitute  larceny  there  must  be  an  intent  to  take  the  goods 
of  another  against  his  will,  with  intent  to  deprive  the  owner  of  his 
property  therein.  R.  v.  McGrath,  L.  R.  1  C.  C.  R.  210-11  ;  see 
also  R.  V.  Prince,  Ih.  150  ;  R.  v.  Bailey,  Ih.  147  ;  Code,  s.  305  {«). 

Returning  the  goods  may  be  evidence  to  negative  the  intent  at 
the  time  of  taking  them,  but  it  is  no  defence  that  the  prisoner  in- 
tended to  return  them  when  taken. 

A  finder  of  lost  goods  who  converts  them,  commits  theft,  if  at 
the  time  when  he  takes  possession  of  them  he  intends  to  con- 
vert them,  knowing  who  the  owner  is,  or  having  reasonable 
grounds  to  believe  that  he  can  be  found.  Such  conversion  is 
theft,  (ft)  if  at  the  time  when  the  finder  takes  possession  of  the 
goods,  he  has  not  such  knowledge  or  grounds  of  belief  as  afore- 
said, but  acquires  them  after  taking  possession  of  the  goods,  and 
before  resolving  to  convert  them  ;  or  (6)  if  he  does  not  intend  to 
convert  the  goods  at  the  time  when  he  takes  possession  of  them, 
whether  he  has  such  knowledge  or  grounds  of  belief  or  not  at  any 
time.  See  Code,  s.  305,  R.  v.  Matthews,  12  Cox,  489.  If  the  cir- 
cumstances are  such  as  to  lead  the  finder  reasonably  to  believe 
that  the  owner  intended  to  abandon  his  property  in  the  goods, 
the  finder  is  not  guilty  of  theft  in  converting  them.  See  R.  v. 
Thurborn.  1  Den.  387  ;  R.  v.  Glyde,  L.  R.  1  C.  C.  R.  139. 

Where  there  is  no  force  or  fear,  and  the  property  is  taken  sud- 
denly, the  offender  is  guilty  of  the  offence  of  stealing  from  the 
person.  To  constitute  this  offence,  the  thing  taken  must  be  on  the 
person,  or  under  the  protection  of  the  prosecutor.     If  for  instance. 
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on  retiring  at  night,  the  prosecutor  leavea  his  clothing  in  another 
room,  ritling  the  pockets  would  not  be  stealing  from  the  person. 
See  s.  344  of  the  Code. 

Robbery  is  theft  accompanied  with  violence  or  threats  of  vio- 
lence to  any  person  or  property  used  to  extort  the  property  stolen, 
or  to  prevent  or  overcome  resistance  to  its  being  stolen.  Code, 
8.  397. 

As  in  other  cases  of  theft,  there  must  be  an  intent  to  deprive 
the  owner  or  any  person  having  any  special  property  or  interest 
therein,  temporarily  or  absolutely,  of  such  thing,  or  of  such  prop- 
erty or  interest.     See  Code,  s.  305  (a). 

Where  a  creditor  violently  assaulted  his  debtor,  and  so  forced 
him  to  give  a  cheque  in  part  payment,  and  then  again  assaulted  the 
debtor  in  order  to  force  him  to  give  money  in  payment  of  the 
debt,  it  was  held  that  there  was  no  robbery,  the  creditor  believing 
that  he  had  a  right  to  his  debt.     R.  v.  Hemmings,  4  F.  &  F.  50. 

Robbery  is  in  fact  larceny,  aggravated  by  circumstances  of 
force,  violence  or  putting  in  fear,  and  a  party  charged  with  rob- 
bery may  be  convicted  of  larceny,  as  the  latter  crime  includes  the 
former.     R.  v.  McGrath,  L.  R.  1  C.  C.  R.  210,  211. 

No  sudden  taking  or  snatching  of  property  unawares  from  a 
person  is  sufficient  to  constitute  robbery,  unless  some  injury  be 
done  to  the  person,  or  there  be  a  previous  struggle  for  the  posses- 
sion of  the  property,  or  some  force  be  used  to  obtain  it,  and  the  fear 
must  precede  the  taking. 

In  robbery  there  must  be  a  complete  removal  of  the  thing  from 
the  person  of  the  party  robbed — both  a  taking  and  a  carrying 
away.  An  assault  with  intent  to  rob  is  distinguished  from  rob- 
bery in  this,  that  in  the  former,  there  is  no  taking  or  carrying 
away,  the  purpose  not  being  effected.  A  person,  charged  with  an 
assault  with  intent  to  rob,  cannot  be  convicted  of  a  common 
assault.     R.  Woodhall,  12  Cox,  240. 

Against  the  wall  of  a  public  passage  was  fixed  what  is  known 
as  an  "  automatic  box,"  the  property  of  a  company.  In  such  box 
was  a  slit  of  sufficient  size  to  admit  a  penny  piece,  and  in  the 
centre  of  one  of  the  slides  was  a  projecting  button  or  knob.     The 
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box  was  80  constructed  that  upon  a  penny  piece  being  dropped 
into  the  slit,  and  the  knob  being  pushed  in,  a  cigarette  would  be 
ejected  from  the  box  on  to  a  ledge  which  projected  from  it.  Upon 
the  box  were  the  following  inscriptions  :  "  Only  pennies,  not  half- 
pennies," "  To  obtain  an  Egyptian  Beauties'  Cigarette,  place  a 
penny  in  the  box  and  push  the  knob  as  far  as  it  will  go."  The 
prisoner  dropped  into  the  slit  in  the  box  a  brass  disc,  about  the 
size  and  shape  of  a  penny,  and  thereby  obtained  a  cigarette.  This 
was  held  to  be  larceny,  the  cigarette  having  been  obtained  by  fraud. 
R.  V.  Hands,  16  Cox,  188. 

Two  prisoners,  by  a  series  of  tricks,  fraudulently  induced  a  bar- 
maid to  pay  over  money  of  her  master's  to  them  without  having 
received  from  them  in  return  the  proper  change.  The  barmaid 
had  no  authority  to  pay  over  money  without  receiving  the  proper 
change  and  had  no  intention  of,  or  knowledge  that  she  was  so 
doing,  and  this  was  held  to  be  larceny.     R.  v.  Hollis,  12  Q.  B.  D.  25. 

Where  a  servant  is  entrusted  with  his  master's  property  with  a 
general  or  absolute  authority  to  act  for  his  master  in  his  business, 
and  is  induced  by  fraud  to  part  with  his  master's  property,  the 
person  who  is  guilty  of  the  fraud,  and  so  obtains  the  property, 
might  now  be  convicted  either  of  obtaining  it  by  false  pretences  or 
of  larceny.  Formerly  where  a  servant  had  no  such  general  or 
absolute  authority  from  his  master,  but  was  merely  entrusted  with 
the  possession  of  his  goods  for  a  special  or  limited  purpose,  and 
was  tricked  out  of  that  possession  by  fraud,  the  person  guilty  of  the 
fraud  and  so  obtaining  the  property  was  guilty  of  larceny,  because 
the  servant  had  no  authority  to  part  with  the  property  in  the 
goods  except  to  fulfil  the  special  purpose  for  which  they  were 
entrusted  to  him.     R.  v.  Prince,  L.  R.  1  C.  C.  R.  150. 

According  to  the  common  law,  and  as  illustrative  of  the  distinc- 
tion between  larceny  and  embezzlement,  if  a  servant  received 
money  on  account  of  his  master,  and  put  it  in  his  pocket  before  it 
reached  his  master's  custody  (as  if  a  clerk  in  a  shop,  on  receiving 
money  from  a  customer,  put  it  into  his  pocket  before  putting  it 
into  the  till),  he  could  not  be  convicted  of  larceny,  for  the  money 
was  never  in  the  master's  possession,  but  if  the  servant  placed  it 
iu  the  till,  his  afterwards  taking  it  out  of  the  till,  with  a  felonious 
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intent,  would  be  larceny,  and  it  is  still  larceny.  11.  v.  Ilennessy, 
85  Q.  B.  (Ont.)  603.  Now,  however,  s.  305  of  the  Code  removes 
even  this  distinction,  for  converting  without  colour  of  right  is 
the  same  as  taking. 

Under  s.  319  it  is  not  necessary  that  the  servant  should  receive 
the  money  by  virtue  of  his  employment.  Therefore,  though  the 
servant  receives  the  money  without  authority  and  without  any 
duty  to  receive,  he  is  still  liable  under  this  section.  See  Arch.  Cr. 
Pldg.  458. 

There  can  be  no  offence  under  s.  819  of  the  Code,  unless  the 
person  who  converts  '•tands,  to  the  ovvnerof  the  property  converted 
in  the  relation  of  a  clerk  or  servant  or  person  employed  in  the 
capacity  of  a  clerk  or  servant. 

It  is  a  question  for  a  jury  whether  a  person  accused  of  em- 
bezzlement is  a  clerk  or  servant  or  not.  R.  v.  Arman,  7  Cox,  45. 
See  R.  V.  Negus,  L.  R.  2  C.  C.  R.  34.  A  clerk  or  servant  is  a 
person  bound  either  by  an  express  contract  of  service,  or  by  con- 
duct implying  such  a  contract,  to  obey  the  orders  and  submit  to 
the  control  of  his  master  in  the  transaction  of  the  business  which 
it  is  his  duty  as  such  clerk  or  servant  to  transact.  lb.;  R.  v. 
Tite,  L.  &  C.  38 ;  R.  v.  Fouikes,  L.  R.  2  C.  C.  R.  152. 

A  man  may  be  a  clerk  or  servant  although  he  was  appointed 
or  elected  to  the  employment  in  respect  of  which  he  is  a  clerk  or 
servant  by  some  other  person  than  the  master  whose  orders  he  is 
bound  to  obey.     Macdonald's  case,  L.  &  C.  85. 

Although  he  is  paid  for  his  services  by  a  commission  or  a  share 
in  the  profits  of  the  business.     R.  v.  Carr,  R.  &  R.  198. 

Although  ho  i.^  a  member  of  any  co-partnership,  or  is  one  of 
two  or  more  beaeJicial  owners  of  the  property  embezzled.  Code, 
s.  311. 

Although  he  is  the  clerk  or  servant  of  more  masters  than  one. 
R.  V.  Spencer,  R.  &  R.  299. 

Although  he  acts  as  clerk  or  servant  only  occasionally,  or 
only  on  the  particular  occasion  on  which  his  offence  is  committed. 
R.  V.  Hughes,  Moo.  C.  C.  870. 

But  an  agent  or  other  person  who  undertakes  to  transact  busi- 
ness for  another  without  undertaking  to  obey  bis  orders  is  not 
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necessarily  a  servant,  because  he  receives  a  salary,  or  because  he 
has  undertaken  not  to  accept  employment  of  a  similar  kind  from 
any  one  else,  or  because  he  is  under  a  duty,  statutory  or  otherwise, 
to  account  for  money,  or  other  property  received  by  him.  1\.  v. 
Callahan,  8  C.  »)i:  P.  154;  See  as  to  traveller  paid  by  commission, 
R.  v.  Richmond,  12  Cox,  495  ;  and  further  on  the  point  as  to  who 
is  a  clerk  or  servant,  see  R.  v.  Hall,  18  Cox,  49 ;  R.  v.  Foulkes,  IB 
Cox,  63. 

The  offence  of  embezzlement  cannot  be  committed  by  the 
appropriation  of  property  which  does  not  belong  to  the  master  of 
the  alleged  offender,  although  such  property  may  have  been 
obtained  by  such  alleged  offender  by  the  improper  use  of  the  pro- 
perty entrusted  to  him  by  his  master ;  but  property  which  does 
belong  to  the  master  of  the  offender  may  be  embezzled,  although 
the  offender  received  it  in  an  irregular  way.  R.  v.  CuUum,  L.  R. 
2  C.  C.  R.  28 ;  R.  v.  Glover,  L.  &  C.  466. 

The  inference  that  a  prisoner  has  fraudulently  converted  pro- 
perty to  his  own  use  may  be  drawn  from  the  fact  that  he  has  not 
paid  the  money  or  delivered  the  property  in  due  course  to  the 
owner,  or  from  the  fact  that  he  has  not  accounted  for  the  money 
or  other  property  which  he  has  received,  or  from  the  fact  that 
he  has  falsely  accounted  .'or  it,  or  from  the  fact  that  he  has 
absconded,  or  from  the  fact  that  upon  the  examination  of  his 
accounts  there  appears  to  be  a  general  deficiency  unaccounted 
for;  but  none  of  these  facts  constitutes  in  itself  the  offence  of 
fraudulently  converting  nor  is  the  fact  that  the  alleged  offender 
rendered  a  correct  account  of  the  money  or  other  property 
entrusted  to  him  inconsistent  with  his  having  fraudulently  con- 
verted it. 

On  the  trial  of  a  secretary-treasurer  of  a  municipal  corporation 
for  embezzlement,  evidence  of  a  general  deficiency  having  been 
given,  accompanied  by  evidence  of  unlawful  appropriation  by  the 
prisoner  of  moneys  received  by  him  by  virtue  of  his  employment, 
the  court  held  a  conviction  proper,  though  it  was  not  proved  that 
a  particular  sum  coming  from  a  particular  person  on  a  particular 
occasion  was  embezzled  by  the  prisoner.  R.  v.  Slack,  7  Mont.  L.  R. 
Q.  B.  408.    But  evidence  of  a  general  deficiency  in  the  books  of  a 
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clerk  in  a  bank  will  not  alone  support  an  indictment  for  larceny. 
There  must  be  some  proof  of  a  takins:,  that  is,  that  certain  money 
went  into  the  hands  of  and  was  taken  by  the  prisoner.  E.  v. 
Glass,  7  Mont.  L.  E.  Q.  B.  405. 

Under  s.  626,  s-s.  4  of  the  Code,  unless  there  be  special  reasons, 
no  order  shall  be  made  preventing  the  trial  at  the  same  time  of 
any  number  of  distinct  charges  of  theft  not  exceeding  three, 
alleged  to  have  been  committed  within  six  months  from  the  first 
to  the  last  of  such  offences,  whether  against  the  same  person 
or  not. 

Where  the  value  of  the  property  stolen  does  not  exceed  ten 
dollars,  a  person  charged  with  theft  may  be  tried  under  the 
provisions  of  that  part  of  the  Code  relating  to  the  summary  trial 
of  indictable  offences.  Code,  s.  783.  An  attempt  to  commit  theft 
is  also  triable  in  the  same  manner.  As  to  the  punishment,  see 
s.  787  ;  see  also  s.  810,  as  to  the  trial  of  persons  committing  theft 
whose  age  does  not  exeeed  sixteen  years.  As  to  the  evidence  ou 
charges  of  stealing  ores  or  timber,  see  ss.  707  and  708. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who,  having  obtained  elsewhere  than  in 
Canada  any  property  by  any  act  which  if  done  in  Canada  would 
have  amounted  to  theft,  brings  such  property  into  or  has  the  same 
in  Canada.    E.  S.  C.  c.  164,  s.  88.     Code,  s.  355. 

The  prisoner  being  the  agent  of  the  American  Express  Com- 
pany, in  the  State  of  Illinois,  received  a  sum  of  money  which  had 
been  collected  by  them  for  a  customer,  and  put  it  into  their  safe, 
but  made  no  entry  in  their  books  of  its  receipt,  as  it  was  his  duty 
to  do,  and  afterwards  absconded  with  it  to  Canada  where  he  was 
arrested.  The  prisoner  was  held  guilty  of  larceny,  though  there 
was  nothing  to  show  that  the  act  of  the  prisoner  was  by  the  law  of 
the  State  of  Illinois,  larceny,  and  it  seems  that  proof  of  this  des- 
cription is  not  required.     E.  v.  Hennessy,  35  Q.  B.  (Ont.)  603. 

It  is  sufficient  under  this  section  to  show  that  the  property  was 
taken  in  such  manner  as  would  make  it  a  crime  by  the  laws  of 
Canada,  and  it  is  not  necessary  to  show  the  exact  state  of  the 
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foreign  law,  as  the  criminal  nature  of  the  prisoner's  acts  out  of 
Canada.     R.  v.  Jewell,  6  M,  L.  li.  460. 

As  to  layinf;  the  property  in  an  indictment  for  theft,  see  ss.  G23, 
624  and  625  of  the  Code. 

LAWLESS    AGGRESSIONS. 
(See  AoouEssiONs.) 

LIBEL. 

A  defamatory  libel  is  matter  published  without  legal  justifi- 
cation or  excuse,  likely  to  injure  the  reputation  of  any  person  by 
exposing  him  to  hatred,  contempt  or  ridicule,  or  designed  to  insult 
the  person  to  whom  it  is  published. 

Such  matter  may  be  expressed  either  in  words  legibly  marked 
upon  any  substance  whatever,  or  by  any  object  signifying  such 
matter  otherwise  than  by  words,  and  may  be  expressed  either 
directly  or  by  insinuation  or  irony.     Code,  s.  285. 

Publishing  a  libel  is  exhibiting  it  in  public,  or  causing  it  to  be 
read  or  seen,  or  shewing  or  delivering  it,  or  causing  it  be  shewn  or 
delivered,  with  a  view  to  its  being  read  or  seen  by  the  person 
defamed,  or  by  any  other  person.     Code,  s.  286. 

This  offence  must  be  tried  in  the  province  where  the  accused 
resides.     Code,  s.  640  (2). 

All  words  spoken  of  another,  which  impute  to  him  the  commis- 
sion of  a  crime  punishable  by  law  are  indictable ;  so  all  words 
spoken  of  another,  which  have  the  effect  of  excluding  him  from 
society,  for  example,  to  say  he  has  the  leprosy ;  so  writing  or 
publishing  anything  which  renders  another  ridiculous  or  con- 
temptible is  indictable,  except  it  be  within  the  fair  limits  of 
literary  criticism.  So  words  used  of  a  man  which  impair  or  hurt 
his  trade,  or  livelihood,  as  to  call  a  physician  a  quack,  are 
indictable.  To  make  a  writing  a  libel  it  must  be  published,  though 
by  publication  is  not  necessarily  meant  in  a  newspaper,  for  com- 
munications to  a  single  person  in  a  private  letter,  is  a  publication. 
No  words  spoken,  however  scurrilous,  even  though  spoken  person- 
ally to  an  individual,  are  the  subject  of  an  indictment,  unless  they 
directly  tend  to  a  breach  of  the  peace  ;    for  example,  by  inciting  to> 
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a  challenge.  We  must  here  except  words  seditious,  blasphemous, 
grossly  immoral,  or  uttered  to  a  magistrate  while  in  the  execution 
of  his  duty. 

The  publication  of  any  obscene  writing  is  unlawful  and  indict- 
able, and  it  is  no  defence  that  the  object  of  the  party  was  laudable, 
for,  in  case  of  libel,  the  law  presumes  that  the  party  intended 
what  the  libel  was  calculated  to  effect.  E.  v.  Hicklin,  L.  E.  3  Q.  B. 
360.     See  Code,  s.  179. 

Proceedings  before  magistrates,  under  s.  839  of  the  Code  are 
strictly  of  a  judicial  nature,  and  the  place  where  such  proceedings 
:are  held  is  an  open  court.  The  defendant,  as  well  as  the  prose- 
cutor, has  the  right  to  the  assistance  of  an  attorney  and  counsel, 
and  to  call  what  witnesses  he  pleases,  and  both  parties  having 
been  heard,  the  trial  and  judgment  may  be  lawfully  made  the 
subject  of  a  printed  report,  if  that  report  is  impartial  and  correct. 
Lewis  V.  Levy,  E.  B.  &  E.  537;  see  also  Usill  v.  Hales,  L.  R. 
3  C.  P.  D.  319.  The  same  rule  would  apply  to  investigations  by 
magistrates  in  the  case  of  indictable  offences,  so  long  as  the  magis- 
trate continues  to  sit  in  open  court,  but  if  he  chooses  to  carry  on 
the  proceedings  in  private,  as  he  may  do  under  s.  586  of  the  Code, 
or  in  the  case  of  minors,  see  Code,  s.  550,  then  the  publication  of 
the  proceedings  would  be  unlawful. 

A  justice  of  the  peace  may  issue  his  warrant  to  arrest  a  party 
charged  with  libel.  Butt  v.  Conant,  1  B.  &  B.  548.  The  E.  S.  C. 
c.  163,  is  the  Act  respecting  Libel.  Only  as.  0  and  7  are  now  in 
in  force.     See  Code,  s.  981,  schedule  2. 

LIQUOR. 

In  the  North-West  Territories  intoxicating  liquor  is  not  allowed 
to  be  manufactured,  sold  or  bartered,  except  by  special  permission 
of  the  Governor  in  Council.  R.  S.  C.  c.  50,  s.  92.  The  same  law 
prevails  in  the  District  of  Keewatin.     R.  S.  C.  c.  53,  s.  35. 

Section  91  of  "  The  Liquor  License  Act,  1883,"  now  repealed, 
applied  only  to  localities  in  which  "  The  Canada  Temperance  Act " 
was  not  in  force.  R.  v.  Klemp,  10  0.  R.  143.  See  ex  parte  Cole- 
man, 23  S.  C.  N.  B.  574. 
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The  Canadian  Pacific  Eailway  was  beinj?  constructed  fifty  miles 
north  of  the  mouth  of  the  Michipicoten  river  where  there  was  a 
post  of  the  Hudson  Bay  Company  and  a  small  collection  of  stores  and 
houses  known  by  the  name  of  the  village  of  Michipicoten  Kivar.  A 
contractor  for  the  railway  had  his  headquarters  at  this  point  and 
had  constructed  a  supply  road  to  the  works.  The  work  had  not 
been  proclaimed  under  s.  1.  s-s.  2  of  the  E.  8.  0.  c.  35.  The  court 
held  that  Michipicoten  Eiver  was  a  "  village"  within  the  section, 
and  therefore  the  Act  which  regulated  the  sale  of  intoxicating 
liquors  near  public  works  did  not  apply,  and  all  proceedings  pur- 
poiting  to  be  taken  under  the  Act  were  therefore  invalid.  Bond  v. 
Coiimee,  16  A.  E.  398;  Cassels  Dig.  (1893),  p.  511. 

Section  118  of  the  Code  prohibits  the  sale  of  liquors  near  public 
works,  see  also  E.  S.  C.  c.  151,  ss.  13-19. 

In  Ontario  the  E.  S.  c.  194,  as  amended  by  the  51  V.  c.  30,  the 
52  V.  c.  41,  the  53  V.  c.  56,  the  55  Y.  c.  51,  and  the  56  V.  c.  40, 
now  govern  the  sale  of  intoxicating  liquor. 

The  legislature  in  passing  the  E.  S.  0.  c.  194,  had  power  to 
impose  hard  labour  in  addition  to  imprisonment.  E.  v.  Hodge, 
7  A.  E.  246;  Hodge  v.  E.,  9  App.  Cas.  117;  Suite  v.  Corporation 
Three  Elvers,  11  S.  C.  E.  25. 

Under  ss.  3,  4  and  5  of  this  Act,  the  Board  of  License  Commis- 
sioners has  power  to  pass  certain  resolutions.  Acting  in  the 
assumed  exercise  of  this  power,  the  Board  of  License  Commissioners 
for  Toronto  passed  resolutions  to  the  effect  that  no  licensed  vict- 
ualler should  sell  any  intoxicating  liquor  to  any  child  apparently 
under  the  age  of  fourteen  years,  and  should  not  suffer  any  billiard 
table  to  be  used  in  his  tavern  during  the  time  prohibited  by  the 
Act  or  by  the  resolution  for  the  sale  of  liquor  therein,  and  a  penalty 
of  $20,  to  be  levied  by  distress,  was  imposed  on  any  person 
infringing  the  resolutions.  It  was  held  that  the  legislature  had 
power  to  delegate  its  authority  and  enable  the  License  Commis- 
sioners to  enact  regulations  of  the  above  character.  E.  v.  Hodge, 
7  A.  E.  246 ;  Hodge  v.  E.,  9  App.  Cas.  117  ;  see  63  V.  c.  56,  s.  3. 

On  an  information  charging  that  the  defendant  in  his  premises 
being  a  place  where  liquor  might  be  sold,  unlawfully  did  have  his 
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bar-room  open  after  10  o'clock  in  the  evening  contrarj'  to  the  rules 
and  regulations  for  license  holders,  passed  by  the  license  com- 
missioners, etc.  The  defendant  signed  an  admission  stating  that 
the  information  having  been  read  over  to  him  he  desired  to  plead 
guilty  to  the  charge.  This  was  the  only  evidence  before  the  court, 
and  on  it  the  defendant  was  convicted.  It  did  not  appear  that  the 
municipality  had  passed  any  by-law  on  the  subject.  It  was  held, 
on  the  authority  of  E.  v.  Brown,  24  Q.  B.  D.  357,  that  the  admis- 
sion did  not  prevent  the  defendant  from  objecting  to  the  power  of 
the  license  commissioners  to  pass  such  rules  and  regulations,  but 
that  they  had  the  power  to  do  so  and  the  objection  was  overruled. 
K.  V.  Farrell,  23  0.  R.  422,  following  McGill  v.  License  Commis- 
sioners, Erantford,  21  0.  R.  665. 

A  license  to  sell  liquor  only  extends  to  permit  a  sale  on  the 
premises  licensed,  and  not  to  other  premises  forming  no  part  of 
the  licensed  premises,  though  owned  by  th^^  same  person.  The 
defendant  was  licensed  to  sell  "  in  and  upon  the  premises  known 
as  the  '  Palmer  House.'"  The  "  Palmer  House "  stood  upon  the 
front  part  of  a  deep  lot  owned  by  the  defendant,  the  rear  part  of 
which  had  been  for  many  years  enclosed  and  used  as  a  fair  ground. 
Facing  the  ground  and  opening  therein  was  a  booth,  the  back  of 
which  formed  part  of  a  fence,  which  separated  the  fair  ground 
from  the  yard  in  the  rear  of  the  hotel.  The  distance  between 
the  nearest  outbuilding  of  the  hotel  and  the  booth  was  fifty  yards, 
and  it  did  not  appear  that  the  booth  was  used  at  all  in  connection 
with  the  hotel.  A  conviction  for  selling  liquor  without  a  license  in 
the  booth  was  held  proper,  for  it  was  no  part  of  the  licensed 
premises.     R.  v.  Palmer,  46  Q.  B.  (Ont.)  262. 

Under  s.  49  of  the  Act,  no  person  shall  sell  by  wholesale  or 
retail  any  spirituous,  fermented  or  other  manufactured  liquors, 
without  having  first  obtained  a  license  under  the  Act,  authorizing 
him  so  to  do  ;  but  this  section  shall  not  apply  to  sales  under  legal 
process,  or  for  distress,  or  sales  by  assignees  in  insolvency. 

Upon  a  charge  of  selling  liquor  without  a  license,  there  must 
be  evidence  that  the  liquor  was  intoxicating.  R.  v.  Grannis, 
6  M.  L.  R.  153.     R.  v.  Bennett,  1  0.  R.  445. 
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It  is  a  question  of  fact  whether  the  liquor  sold  is  intoxicating, 
and  a  mild  beverage  whi6h  would  not  cause  perceptible  intoxication 
to  some  persons,  may  be  held  to  be  intoxicating,  if  it  exhilarates 
the  parties  who  drink  it,  though  it  might  not  be  sufiiciently  strong 
to  affect  habitual  users.     R.  v.  McDonald,  24  N.  S.  R.  35. 

It  would  seem  that  the  conviction  for  selling  without  license 
should  negative  a  sale  under  legal  process.  See  ante,  p.  191. 
E.  V.  Mackenzie,  6  0.  E.  165. 

If  the  prosecution  is  for  selling  without  license,  the  conviction 
should  allege  the  sale  to  be  without  license.  See  ex  parte  Wood- 
bouse,  3  L.  C.  K.  94 ;  see  schedule  D,  No.  3,  also  s.  108 ;  see 
however,  McCully  v.  McCay,  3  Cochran,  82. 

Section  25  of  the  (Ont.)  32  V.  c.  32,  applied  where  there  was  no 
license;  s.  26  when  there  was  a  license  to  sell  not  less  than  a  quart, 
but  the  party  was  without  the  license  therefor,  that  is  to  sell  the 
smaller  quantity.     E.  v.  Firmin,  33  Q.  B.  (Ont.)  523. 

This  section  prevents  any  person  selling  without  license,  and 
s.  54  applies  where  the  offender  has  a  license  but  sells  during 
prohibited  hours.  As  to  the  penalty  for  selling  without  license, 
see  s.  70. 

The  50th  section  prohibits  keeping  liquor  for  sale.  Under  this 
section  the  evidence  should  show  that  the  liquor  was  kept  in  such 
a  place  as  is  specified  therein. 

Where  an  Act  made  it  an  offence  to  keep  liquor  for  sale  in  any 
house,  or  other  place  whatsoever,  it  was  held  sufficient  to  allege 
that  the  offence  was  committed  at  a  certain  town,  without  specify- 
ing the  house  or  building.  E.  v.  Coulter,  4  M.  L.  E.  309.  Probably 
in  view  of  the  forms  in  the  schedule  to  this  Act  the  foregoing 
decision  is  correct,  but  it  is  submitted  there  must  be  proof  at  the 
bearing  that  the  liquor  is  kept  in  a  house,  building,  etc. 

To  keep  liquor  for  the  purpose  of  selling,  or  for  th  j  purpose  of 
trading,  or  for  the  purpose  of  bartering,  is  only  one  offence  of 
keeping  for  an  unlawful  purpose.  E.  v.  Coulter,  supra.  As  to 
the  evidence  necessary  to  prove  that  the  liquors  are  kept  for  sale, 
see  s.  108. 

Two  defendants  cannot  be  jointly  convicted  under  the  50th 
section,  and  an  award  of  one  penalty,  jointly,  against  them  is 
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erroneous.  The  oifence  dcjs  not  arise  from  the  joint  act  of  the 
defendants,  but  from  the  personal  and  particular  omission  of  each 
defendant  to  procure  a  license,  and  it  is  several  in  its  nature. 
When  such  defendants  are  jointly  charged  in  an  information,  it 
8  a  violation  of  the  provisions  of  s.  845  (3)  of  the  Code,  which 
requires  every  complaint  to  be  for  one  matter  only.  See  ante, 
p.  154.     E.  V.  Snider,  23  C.  P.  (Ont.)  330. 

Such  a  conviction  of  two  defendants  was  therefore  quashed  on 
certiorari.     K.  v.  Sutton,  14  C.  L.  J.  N.  S.  17. 

A  conviction  for  selling  liquor  without  license,  which  did  not 
state  that  the  liquor  was  not  supplied  upon  a  requisition  for  medi- 
cinal purposes,  was  held  bad  under  the  (Ont.)  32  V.  c.  32,  s.  23. 
R.  v.  White,  21  C.  P.  (Ont.)  354.  See  also  ex  parte  Clifford,  3  Allen, 
16  ;  Mills  &  Brown,  9  U.  C.  L.  .J.  246. 

In  the  case  of  R.  v.  White,  supra,  the  exception  was  contained 
•V  the  cnactinfi  clause  of  the  statute,  and  it  is  not  to  be  inferred 
IVcoi  tins  decision  that  a  conviction  under  this  or  the  49th  section 
should  negative  the  exceptions  contained  in  ss.  51  or  52,  these 
exceptions  being  in  different  subsequent  sections. 

A  conviction  under  this  section  need  not  negative  the  exceptions 
contained  in  ss.  51  &  52.  R.  v.  Breen,  36  Q.  B.  (Ont.)  84.  See 
ante,  pp.  191-192. 

Section  51  and  s-s.  2  of  s.  51,  are  amended  by  the  55  V.  c.  51, 
ss.  5  &  6. 

Section  52,  as  amended  by  55  V.  c.  51,  s.  7,  regulates  sales  by 
chemists  and  druggists  for  medicinal  purposes. 

The  non-entry  in  a  book  of  the  lawful  sale  of  liquor  by  a  drug- 
gist pursuant  to  this  section  constitutes  an  absolute  contravention  of 
the  Act.  R.  V.  Elborne,  19  A.  R.  439,  reversing  same  case,  21  0.  R. 
604.  Every  such  sale  is  now  a  contravention  of  the  provisions 
contained  in  ss.  49  &  50  of  the  Act.     See  55  V.  c.  51,  s.  7. 

It  is  an  offence  under  this  section,  as  amended  by  55  V.  c.  51, 
s.  7,  for  a  chemist  or  druggist  to  allow  liquor  "  sold  by  him  or  in 
his  possession  to  be  consumed  within  his  shop  by  the  purchaser 
thereof,"  and  it  is  not  essential  that  he  should  be  registered.  A 
conviction  in  the  above  form  does  not  charge  an  alternative  offence 
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because  the  sist  of  the  offence  is  in  allowing  the  liquor  to  be  con- 
sumed on  the  premises.     R.  v.  McCay,  23  0.  R.  442. 

A  conviction  of  defendant,  who  was  a  registered  druggist,  for 
selling  spirituous  and  intoxicating  liquors  by  retail,  to  wit,  one 
bottle  of  brandy  to  one  0.  S.,  at  and  for  the  price  of  $1.25, 
without  having  a  license  so  to  do  as  by  law  required,  the  said 
spirituous  and  intoxicating  liquor  being  so  sold  for  other  than 
strictly  medicinal  purposes  only,  was  held  valid,  for  the  defendant 
was  not,  as  a  druggist,  authorized  to  sell  without  a  license,  and  it 
was  unnecessary  for  the  prosecutor  to  show  that  he  was  not 
licensed,  or  to  negative  any  exemptions  or  exceptions.  R.  v.  Den- 
ham,  35  Q.  B.  (Ont.)  503  ;  see  the  form.  Schedule  D,  No.  11  ;  also 
8.  114. 

Section  53  of  the  R.  S.  c.  194,  has  been  amended  by  53  V. 
c.  56,  s.  4,  by  striking  out  all  the  words  after  the  word  "  club  "  in 
the  fourth  line  thereof,  down  to  and  including  the  word  "  Act "  in 
the  ninth  line  thereof.  The  meaning  of  this  section  is  that  where 
in  a  club  or  society  incorporated  under  *'  The  Benevolent  Societies 
Act,"  R.  S.  0.  c.  172,  liquor  is  sold  or  supplied  to  members,  but 
such  sale  or  supplying  is  not  the  special  or  main  object  of  the  club, 
but  is  merely  an  incident  resulting  from  its  principal  object,  there 
is  no  violation  of  "  The  License  Act,"  but  it  is  otherwise  if  the  sale 
or  supplying  the  liquor  is  the  main  object  of  the  incorporation. 
The  question,  however,  is  for  the  decision  of  the  magistrate  on  the 
evidence,  and  there  being  evidence  in  this  case,  which  was  that  of  a 
club  purporting  to  be  a  gun  club,  to  support  the  finding  of  the 
magistrate  that  the  sale  of  liquor  was  the  special  or  main  object  of 
the  club  with  the  intent  to  evade  **  The  Liquor  License  Act,"  the 
court  refused  to  interfere  with  the  finding.  R.  v.  Austin,.  17  0.  R. 
743. 

Section  54  of  the  Act  prohibits  selling  on  Sunday  and  during 
certain  specified  hours.  As  to  the  evidence  necessary  in  prosecu- 
tions under  this  section,  see  s.  110. 

"Where  a  defendant  is  charged  with  selling  liquor  during  pro- 
hibited hours,  there  must  be  proof  of  the  license  to  justify  a 
conviction.     R.  v.  Williams,  3  W.  L.  T.  126. 
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In  proof  of  defendant  being  a  licensed  hotelkeeper  under  the 
Act,  a  witness  in  giving  evidence  stated  defendant  to  be  such,  and 
although  the  defendant  was  present  and  represented  by  counsel,  he 
allowed  the  statement  to  pass  unchallenged.  The  evidence  was 
held  sufficient,  as  the  witness  might  have  obtained  his  information 
from  the  defendant.  If  the  witness  had  boon  cross-examined  and 
had  declared  that  his  knowledge  of  the  tacts  had  been  obtained 
from  an  ins])ection  of  the  license  or  from  some  similar  source,  the 
evidence  would  have  been  insufficient.     li.  v.  Flynn,  20  0.  II.  038. 

Where  the  charge  is  made  against  a  licensee  for  some  breach  of 
the  statute,  it  must  be  shown  on  the  part  of  the  prosecution  that  he 
was  a  licensee,  and  the  production  of  the  license  after  sentence,  for 
the  purpose  of  being  indorsed  as  required  by  the  statute,  is  not 
sufficient.     E.  v.  Grannis,  5  M.  L.  E.  153. 

A  defendant  was  convicted  of  an  unlawful  sale  of  liquor  during 
prohibited  hours,  and  it  was  held  that  ss.  54  and  58  do  not  autho- 
rize the  sale  of  liquor  to  a  lodger  in  the  licensee's  house  during 
prohibited  hours.  The  most  that  can  be  said  is  that  the  sale  to 
the  lodger  does  not  thereby  make  him  an  offender.  R.  v.  South- 
wick,  21  0.  R.  670.  8ee  the  amendment  of  s.  54  introduced  by 
the  52  V.  c.  41,  s.  4,  and  the  amendment  of  s-s.  1  oi  s.  58  intro- 
duced by  the  53  V.  c.  56,  s.  6  (3). 

The  54th  section  applies  when  the  defendant  has  a  licence  but 
sells  during  the  prohibited  hours.  It  is  only  the  holder  of  a 
license  who  can  be  prosecuted  under  this  section  for  selling  on 
prohibited  days.  R.  v.  Duquette,  9  P.  R.  (Ont.)  29 ;  R.  v.  French, 
34  Q.  B.  (Ont.)  403. 

A  conviction  under  this  section  must  shew  that  the  place  in 
which  the  liquor  was  sold  was  one  in  which  "  intoxicating  liquors 
are  or  may  be  sold  by  wholesale  or  ret.iil ;  "  in  other  words  it  must 
shew  that  the  defendant  had  a  license.  R.  v.  Bodwell,  5  0.  R.  186. 
See  schedule  D,  No.  5,  also  schedule  G. 

The  punishment  for  offences  under  this  section  must  be  either 
imprisonment  with  hard  labour  or  a  fine.  If  a  fine  is  imposed 
there  is  power  to  award  imprisonment  at  hard  labour  in  the  event 
of  non-payment.  See  53  V.  c.  66,  s.  6,  which  amends  s.  71  of  the 
R.  S.  0.  c.  194. 
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A  conviction  under  this  section  should  shew  that  the  sale  was 
not  made  on  a  requisition  for  medicinal  purposes.  See  K.  v. 
White,  21  C.  P.  (Ont.)  354.  See  the  form  of  conviction  in  the 
schedule  G  to  the  Act. 

If  the  conviction  were  for  allowing  the  liquor  to  he  drunk  on 
the  premises,  during  the  prohibited  hours,  it  would  be  necessary  to 
aver  that  such  consumption  was  not  by  the  occupant  or  some 
member  of  his  family  or  lodger  in  the  house.  See  schedule  D, 
No.  6,  to  the  Act. 

Under  s.  GO,  persons  having  a  shop  license  to  sell  by  retail,  and 
chemists,  must  not  permit  any  liquor  sold  by  them  to  be  consumed 
on  the  premises,  either  by  the  purchaser  or  any  other  person. 

The  holder  of  a  shop  license  cannot  sell  in  quantities  less  than 
three  half-pints  at  any  one  time,  to  any  one  person.  See  s.  2, 
3-s.  3 ;  K.  V.  Faulkner,  26  Q.  B.  (Ont.)  529. 

Section  6G  of  the  Act  renders  it  unlawful  for  the  license 
commissioners,  or  any  inspector,  either  directly  or  indirectly,  to 
receive  or  take  any  money  for  any  certificate,  license  or  report, 
other  than  the  sum  to  be  paid  therefor  as  the  duty  under  the  Act. 

Prior  to  this  Act,  when  licenses  were  granted  by  the  council, 
it  was  held  that  a  reeve  of  a  municipality  was  not  liable  to  con- 
viction for  signing  a  certificate  for  a  license,  and  delivering  the 
same  to  the  clerk,  with  instructions  not  to  hand  it  over  to  the 
applicant  until  the  inspector  had  reported  in  favour  of  the  appli- 
cant.    E.  V.  Paton,  35  Q.  B.  (Ont.)  442. 

The  70th  section  of  the  Act  prescribes  the  penalties  for  selling 
liquor  without  license  as  well  for  the  first  as  for  the  second 
ofl'ence. 

The  defendant  purchased  for  $25  from  a  duly  licensed  hotel 
keeper  the  day's  receipts  of  the  bar,  and  at  the  close  of  the  day 
had  paid  over  to  him  such  receipts.  It  was  held  that  a  conviction 
against  defendant  for  selling  liquor  without  a  license  could  not  be 
maintained,  and  the  conviction  was  quashed.  R.  v.  Wesllake,  21 
0.  R.  619. 

The  license  Act  in  New  Brunswick  provides  that  in  cities  all 
applications  for  licenses   shall  be  considered  by  the  mayor  at  a 
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meeting  to  be  held  "  not  later  "  than  the  first  April  in  each  year. 
It  was  held  no  defence  to  a  charge  for  selling  liqucv  without  license 
that  the  meeting  to  consider  the  applications  for  licenses  had  not 
been  held  till  after  the  1st  April,  and  that  not  being  held  on  the 
day  stated  the  license  could  not  be  legally  refused.  Ex  parte 
Driscoll,  27  S.  C.  N.  B.  21G. 

The  defendant  attempted  to  justify  a  sale  because  at  the  time 
his  license  was  refused  no  meeting  for  the  purpose  could  be  legally 
held. 

The  fact  of  an  offence  is  established  and  known  to  the  law  only 
by  a  conviction,  and  the  first  offence  means  the  first  time  that  the 
accused  is  convicted,  and  a  second  offence  would,  it  seems,  be  an 
ofi'ence  committed  after  such  previous  conviction.  See  McGregor 
V.  McArcher,  2  Euss.  &  Ches.  362. 

A  conviction  for  selling  liquor  without  license  may  award 
imprisonment  for  thirty  days  in  default  of  sufficient  distre&s. 
R.  V.  Young,  7  0.  R.  88  ;  see  s.  88  of  the  Act. 

A  conviction  for  selling  liquor  without  license  under  s.  70 
imposed  a  fine  of  $50  and  costs,  and  in  default  of  payment,  forth- 
with directed  imprisonment  without  any  prior  distress.  This  was 
a  first  conviction,  and  the  court  held  there  was  no  power  to  direct 
distress,  and  that  the  punishment  provided  was  proper.  In  the 
case  of  a  second  conviction  there  can  be  no  imposition  of  a  fine , 
but  the  defendant  must  go  to  prison  under  the  terms  of  the  section. 
R.  V.  Clarke,  19  0.  R.  601. 

Under  the  88th  section,  repealed  by  the  53  V.  c.  56,  s.  10, 
where  a  fine  was  imposed,  there  was  no  power  to  award  imprison- 
ment at  hard  labour,  but  only  without  hard  labour.  R.  v.  Bod- 
well,  5  0.  R.  186. 

It  is  not  a  valid  objection  to  a  conviction  under  ss.  60  and  70 
of  the  Act  that  it  does  not  state  that  the  imprisonment  was  for 
the  term  specified,  unless  the  costs  and  charges  of  conveying  to 
gaol  were  sooner  paid.     R.  v.  Clarke,  20  0.  R.  642. 

The  53  V.  c.  56,  s.  7,  provides  that  in  all  cases  of  conviction, 
under  the  "  Liquor  License  Act,"  or  of  this  Act  where  the  justice  or 
justices  are  authorized  to  adjudge  that  a  penalty  in  money  or  a 
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penalty  in  money  and  costs  be  paid  by  the  defendant,  and  that  in 
default  of  payment  thereof  the  defendant  be  imprisoned  for  any 
period  with  or  without  bard  labour,  the  justice  or  justices  may,  by 
the  conviction,  adjudf^e  that  the  defendant  be  imprisoned  unless  the 
sum  or  suras  adjudged  to  be  paid  and  also  the  costs  and  charges  of 
the  commitment  and  conveying  of  the  defendant  to  prison  are 
sooner  paid.  (2)  The  amount  of  the  costs  and  charges  of  the  com- 
mitment and  conveying  of  the  defendant  to  prison,  are  to  bo 
ascertained  and  stated  in  the  warrant  of  commitment. 

Under  the  power  conferred  on  justices  of  the  peace  by  the 
E.  S.  ('  ■  c.  74,  8.  2,  to  order  in  and  by  the  conviction  the  payment 
of  reasonable  costs,  a  charge  of  fifty  cents  for  drawing  up  a  convic- 
tion under  the  "  Liquor  License  Act,"  is  authorized.  R.  v.  Excell, 
20  0.  E.  633. 

A  constable,  who  by  order  visits  saloons  on  Sundays  to  see 
whether  or  not  the  law  with  respect  to  the  sale  of  liquor  is  being 
obeyed,  is  a  bona  fide  traveller  within  the  meaning  of  the  Act. 
E.  V.  Harris,  2  B.  C.  R.  (Hunter),  177. 

Section  81  provides  that  if  any  person  guilty  of  an  offence  under 
the  Act,  compounds  or  compromises,  or  attempts  to  compound  or 
compromise  the  offence,  he  shall,  on  conviction,  be  imprisoned  at 
bard  labour. 

This  section  is  within  the  powers  of  the  Provincial  Legislature. 
E.  V.  Boardman,  30  Q.  B.  (Ont.)  553;  Keefe  v.  McLennan,  2  Eus. 
&  Ches.  5. 

The  88th  section  of  the  Act  was  repealed  by  the  53  V.  c.  £G 
s.  10. 

The  93rd  section  of  the  Act  enables  any  person  to  prosecute 
under  the  Act. 

A  deputy  revenue  inspector  mav  validly  sign  a  plaint  or  inform- 
ation.    Eeynolds  &  Durnford,  7  L.  C.  J.  228. 

Under  s.  94,  all  informations  or  complaints  for  the  prosecution 
of  any  offence  against  any  of  the  provisions  of  this  Act,  must  be 
laid  or  made  in  writing  (within  thirty  days  after  the  commission  of 
the  offence,  or  after  the  cause  of  action  arose,  and  not  afterwards) » 
before  any  justice  of  .the  peace  for  the  county  or  district  in  which 
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the  offonce  is  alleged  to  have  been  committed,  but  may  be  made 
without  any  oath  or  alHrmation  to  the  truth  thereof,  and  the  same 
may  be  according  to  the  form  of  Schedule  C  to  this  Act  or  to  the 
like  efl'ect. 

Under  this  section  the  information  must  "^liow  that  it  is  laid 
within  thirty  days  after  the  commission  of  th(  ice,  or  after  the 

cause  of  action  arose.     See  ante,  p.  18. 

But  the  information  need  not  contain  an  express  allegation  to 
this  effect.  If  it  appears  on  the  face  of  the  information  this  will 
suffice.     Keid  v.  McWhinnie,  27  Q.  B.  (Ont.)  289. 

Where,  therefore,  the  information  in  the  form  given  in  Schedule 
0  to  the  Act,  shows  the  day  of  sale  as  in  that  form,  and  also  the 
day  of  the  laying  of  the  information,  this  will  be  sufficient,  without 
any  express  allegation  that  the  laying  of  the  information  is  within 
the  thirty  days ;  provided,  of  course,  that  the  fact  is  so. 

The  court  would  no  doubt  sustain  an  information  which  fol- 
lowed the  form  C  in  the  schedule.  See  section  ]03, 11.  v.  Strachan, 
20  C.  P.  (Ont.)  182. 

Under  the  (Ont.)  32  Y.  c.  32,  it  was  not  net*.,  .y  that  it  should 
appear  on  the  face  of  the  conviction  that  the  prosecution  was 
commenced  within  twenty'  days  of  the  commission  of  the  offence. 
This  latter  point,  however,  depended  upon  the  fact  that  the  section 
of  the  Act  containing  the  limitation,  was  entirely  distinct  from  the 
section  creating  the  oft'ence  and  imposing  the  penalty.  The  rule 
in  such  cases  is  that  the  limitation  arising  under  a  distinct  clause 
is  matter  ot  defence,  and  need  not  appear  on  the  face  of  the  con- 
viction. R.  V.  Strachan,  20  C.  P.  (Ont.)  182 ;  Wray  v.  Toke,  12 
Q.  B.  492. 

It  has  been  held  in  the  Province  of  Quebec,  that  in  a  prosecu- 
tion for  selling  liquor  without  license,  the  information  need  not  be 
under  oath.  Ex  2Kirte  Cousine,  7  L.  C.  J.  112;  see  also  R.  v. 
McConnell,  6  0.  S.  629. 

Where  the  information  and  the  evidence  show  the  sale  of  liquor 
to  be  at  a  certain  place  which,  by  a  public  statute,  is  shown  to  be 
within  the  county  for  which  the  magistrate  is  acting,  this  will  be 
sufficient.     R.  v.  Young,  7  0.  R.  88.     The  96th  section  of  the  Act 
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was  amended  by  the  53  V.  c.  50,  s.  11,  by  striking  out  the  wordn 
*'  section  70"  in  the  fourth  hne  of  the  said  section  and  substitutiiifj; 
therefor  the  words  "  section  85."  Under  tbis  section  of  the  Act 
certain  prosecutions  are  to  be  before  two  justices  of  the  peace, 
except  in  rural  municipalities  where  one  justice  may  act.  See 
section  99.  Where  the  conviction  is  by  one  justice  only,  it  shouUl 
show  the  f'lcts  giving  him  jurisdiction,  and  the  form  of  conviction 
given  in  the  schedule  must  be  altered  and  adapted  to  meet  the 
exigencies  o/'  the  case.     See  R.  v.  Clancy,  7  P.  R.  (Ont.)  35. 

In  Nova  Scotia  it  has  been  held  where  a  summons  for  selling 
liquor  contrary  to  law  was  issued  by  two  justices  of  tlie  peace,  and 
the  cause  tried  before  one  of  them  and  a  justice  who  had  not  signed 
the  summons,  that  the  conviction  must  be  set  aside.  Weeks  v. 
Bonham,  2  Russ.  &  Ches.  377. 

The  direction  in  s-s.  2  of  s.  96,  of  the  R.  S.  0.  c.  194,  as  to 
witnesses  signing  their  evidence  is  not  imperative  but  directory 
only.     R.  v.  Excell,  20  0.  R.  633 ;  R.  v.  Scott.  20  0.  R.  646. 

By  a  conviction  for  unlawfully  having  a  bar-room  open  after 
10  o'clock  in  the  evening,  contrary  to  the  rules,  etc.,  a  line  and 
costs  were  imposed,  and  in  default  of  payment  distress,  and  in 
default  of  sufficient  distress,  imprisonment.  The  court  held  undei* 
tbe  98th  section  of  the  Act  incorporating  section  427  of  the  Muni- 
cipal Act,  that  costs  and  imprisonment  could  properly  be  imposed. 
R.  V.  Farrell,  23  0.  R.  422. 

Section  101  of  the  Act  regulates  the  procedure  in  cases  where 
a  previous  conviction  is  charged.  Sub-section  6  of  this  section 
was  amended  by  inserting  after  the  words  "  s.  70"  in  the  fifth 
line  thereof  the  words  "  or  85,"  and  by  inserting  after  the  words 
"  s.  70"  where  they  occur  iu  the  eighth  and  fourteenth  lines 
thereof  the  words  "  or  85  as  the  case  may  be."  See  53  V.  c.  56^ 
s.  12. 

Under  the  4th  sub-section  of  s.  101,  convictions  imposing  the 
increased  penalties  for  second  and  third  offences  are  bad,  unless 
proceedings  have  been  taken  for  the  first  offence.  R.  v.  Bodwell, 
5  0.  R.  186. 

F.  was  convicted  on  the  5th  of  February,  before  W.  R.,  a  justice 
of  the  peace,  for  that  he  did  on  Sunday,  the  19th  of  January,  sell 
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and  receive  pay  for  intoxicating  liquor  at  his  hotel,  and  was  fined 
$40  and  costs,  to  be  paid  forthwith,  and  in  default  of  distress,  to 
be  imprisoned  for  twenty  days  at  hard  labour. 

On  the  12th  of  February,  F.  was  convicted  before  D.  S.,  and 
J.  L.,  two  justices  of  the  peace,  for  that  he  did  "on  Sunday,  the 
26th  of  January,  sell  and  receive  pay  for  intoxicating  liquors," 
etc.,  "the  same  being  the  third  offence,"  etc.,  and  was  fiued  $100 
and  costs,  and  in  default  of  distress  to  be  imprisoned  for  fifty 
days. 

A  certificate  of  the  first  named  conviction  was  before  the 
magistrates  on  the  second  conviction.  There  was  also  evidence  of 
the  sale  of  liquor  by  defendant  on  three  Sundays,  but  the  informa- 
tion did  not  allege  the  previous  offence.  It  was  not  shown 
whether  defendant  was  licensed.  The  court  held  that  the  first 
conviction  was  bad,  for  it  did  not  show  whether  it  was  for  selling 
liquor  without  a  license,  or  having  a  license  for  selling  on  Sunday, 
and  if  for  selling  without  a  license  it  was  bad,  because  it  awarded 
imprisonment  at  hard  labour,  and  if  for  selling  on  Sunday,  then 
because  it  was  not  alleged  to  be  a  second  offence.  It  was  held 
also,  that  the  second  conviction  was  bad,  because,  if  for  selling 
without  a  license,  the  fine  was  beyond  what  the  statute  warranted, 
and  because  the  information  did  not  charge  the  two  previous 
oifences.  E.  v.  French,  34  Q.  B.  (Ont.)  403.  As  to  hard  labour, 
see  ante,  p.  488. 

In  order  to  maintain  a  convicticn  for  a  third  offence  under 
s.  94  of  the  Quebec  License  Law,  as  amended  by  50  V.  c.  3,  s.  11, 
(now  Art.  926,  E.  S.  Q.),  the  previous  convictions  need  not  be 
under  the  same  license,  nor  during  the  same  license  year,  but  may 
be  under  a  license  granted  for  a  previous  license  year.  Desnoyers 
v.  Bayin,  43  L.  C.  J.  225  ;  E.  v.  Black,  43  Q.  B.  (Ont.)  180. 

Section  102  of  the  Act  relates  to  the  statement  of  offences  in 
the  information  and  other  proceedings. 

It  is  not  necessary  in  a  conviction  to  mention  the  statute  under 
which  the  conviction  takes  place,  further  than  it  is  referred  to  in 
the  form  of  conviction  given  in  the  schedule.  See  R.  v.  Strachan, 
20  G.  P.  (Ont.)  182. 
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Prior  to  the  passing  of  this  Act  it  was  held  that  the  person  to 
whom  the  Hquor  was  sold,  should  be  named  or  described.  l\.  v. 
Cavanagh,  27  C.  P.  (Ont.)  537. 

Where  no  person  is  mentioned,  and  a  subsequent  charge  is 
made,  evidence  outside  the  conviction  would  have  to  be  resorted  to, 
to  prove  the  identity  of  the  charge  and  the  defendant.  Similarity 
of  name  would  not  alone  be  sufi&cient,  and  where  the  name  was 
wholly  unknown,  it  would  especially  be  a  question  of  external 
evidence.     R.  v.  Strachan,  20  C.  P.  (Ont.)  182-7. 

An  information  stated  that  defendant,  "  a  licensed  hotelkeeper 
in  the  town  of  Peterborough,  did,  on  Sunday,  the  2nd  July,  1876, 
at  the  hotel  occupied  by  him  in  the  said  town,  dispose  of  into-ii- 
cating  liquor  to  a  person  who  had  not  a  certificate  therefor,  etc.," 
and  the  conviction  thereunder  stated  that  the  defendant  was  con- 
victed "  upon  the  information  and  complaint  of  J.  Q.,  the  above 
named  complainant,  and  another,  before  the  undersigned,"  etc., 
"lOr  that  the  said  defendant,"  etc.,  in  the  words  of  the  information. 
The  court  held  that  the  person  to  whom  the  liquor  was  sold 
should  have  been  named  or  described,  but  that  such  an  objection 
was  only  tenable  on  motion  to  quash  the  information  when  before 
the  magistrate ;  that  it  sufficiently  appeared  that  the  hotel  was  a 
licensed  hotel,  at  which  liquor  was  allowed  to  be  sold ;  that  a  sale 
"  at "  the  hotel  was  equivalent  to  a  sale  "  therein  or  on  the 
premises  thereof,"  and  that  it  sufficiently  appeared  that  the 
defendant  was  "  the  proprietor  in  occupancy,  or  tenant,  or  agent 
ill  occupancy."  It  was  held  also  that  the  words  "  and  another  " 
could  be  treated  as  surplusage,  it  appearing  in  fact  that  J.  Q.  was 
the  only  complainant.     R.  v.  Cavanagh,  27  C.  P.  (Ont.)  537. 

A  conviction  for  that  one  II.  "did  keep  his  bar-room  open,  and 
allow  parties  to  frequent  and  remain  in  the  same  contrary  to  law," 
Wii8  held  clearly  bad  as  showing  no  offence.  So  a  conviction  for 
that  the  said  H.  did  sell  wine,  beer  and  other  spirituous  or  fer- 
mented liquors,  to  wit,  "one  glass  of  whiskey,  contrary  to  law," 
not  alleging  that  the  sale  wafe  without  license,  was  held  bad  for  un- 
certainty, as  not  showing  whether  the  offence  was  for  selling 
without  a  license,  or  during  illegal  hours.  II.  v.  Hoggard,  30 
Q.  B.  (Ont.)  152. 
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A  conviction  under  40  Geo.  III.  c.  4,  for  selling  liquor  without 
license  was  quashed  because  the  information  stated  that  "  the 
defendiint  was  in  the  habit  of  selling  spirituous  liquor  witiiout 
license,"  without  charging  any  specific  offence,  and  not  shewing 
time  nor  place,  nor  that  the  liquors  were  sold  by  retail,  and  also 
because  the  conviction  directed  the  defendant  to  pay  the  costs  of 
the  prosecution  without  specifying  the  amount.  R.  v.  Ferguson, 
3  0.  S.  220.  But  it  was  no  obje^^tion,  under  29  &  30  V.  c.  51, 
8.  254,  that  the  costs  of  conveying  the  defendant  to  gaol  in  the 
event  of  imprisonment  were  specified.  Reid  v.  AlcWhiunie,  27 
Q.  B.  (Ont.)  289. 

In  Eied  v.  McWbinnie,  27  Q.  B.  (Ont.)  289,  it  was  held  suflicient 
to  state  the  offence  in  the  conviction  as  selling  "  a  certain  spirit- 
uous liquor  called  whiskey,"  though  s.  254  of  the  29  &  80  V.  c.  51, 
which  created  the  offence,  iientioned,  "  intoxicating  liquor  of  any 
kind,"  for  intoxicating  liquor  and  spirituous  liquor  were  used  in  the 
Act  as  convertible  terms,  and  in  the  Customs  Act  of  the  same  ses- 
sion, whiskey  was  recognized  as  a  spirituous  liquor.  The  offence 
alleged  was  selling  a  certain  quantity,  to  wit,  one  i^int."  This  was 
held  sufficient  without  negativing  that  it  was  a  sale  in  the  original 
packages,  within  the  exemption  in  s.  252  of  the  Act,  for  it  would 
be  judicially  noticed  that  a  pint  was  less  than  five  gallons  or 
twelve  bottles,  which  the  packages  mast  at  least  have  con- 
tained,    lb. 

The  following  conviction  for  selling  spirituous  liquors  by  retail 
contrary  to  law,  namely — "  That  A.  B.,  of  etc.,  merchant,  and 
shopkeeper,  did  within  the  space  of  six  calendar  months,  now 
last  past,  in  the  year  aforesaid,  at  etc.,  sell  and  vend  a  certain 
quantity  of  spirituous  liquors,  in  less  quantity  than  one  quart,  to 
wit,  one  pint,  etc.,  without  license  for  that  purpose,  previously 
obtained,  contrary  to  the  form  of  the  statute,  in  such  case  made 
and  provided,"  was  held  bad  in  substance,  in  leaving  it  doubtful 
under  which  of  the  statutes,  40  Geo.  III.  c.  4  ;  6  Wm.  IV.  c.  2  ; 
6  Geo.  IV.  c.  4 — and  for  what  offence  the  conviction  was  male. 
Wilson  V.  Graybiel,  5  Q.  B.  (Ont )  227. 

A  defendant  had  been  convicted  of  two  offences,  one  under  the 
49th  section   for   selling   "  without  the   license   by  law  required 
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tberefor,"  and  one  under  s.  61,  for  allowing  liquors  sold  by  him, 
and  for  the  sale  of  which  a  wholesale  license  was  required,  to  be 
consumed  on  the  premises,  and  the  conviction  adjiidj^ed  "  for  his 
said  olTtnce  to  forfeit  and  pay  the  sum  of  $20,"  the  conviction  was 
held  bad  in  not  shewing  for  whicli  offence  the  penalty  was  imposed. 
II.  V.  Young,  5  0.  11.  184  (a). 

Where  a  statute  imposes  a  fine  for  the  first  offence,  and  the  con- 
viction is  for  a  fine,  it  has  been  held  not  necessary  to  specify 
whether  the  conviction  was  for  the  first  or  second  offence,  as 
from  the  punishment  awarded,  the  court  would  imply  the  first 
offence,     li.  v.  Strachan,  20  C.  P.  (Ont.)  182. 

Where  a  particular  act  constitutes  the  offence,  it  is  enough  to 
describe  it  in  the  words  of  the  legislature,  and  a  conviction  under 
(Ont.)  32  V.  c.  32,  alleging  that  the  defendant  sold  spirituous  liquors 
by  retail  without  license,  stating  time  and  place,  was  held  sufficient 
without  a  statement  of  kind  and  quantity.  R.  v.  King,  20  C.  P. 
(Out.)  246  ;  Re  Donnelly,  20  C.  P.  (Ont.)  165. 

A  conviction  for  selling  liquor  without  license  is  bad,  if  it  do  not 
specify  the  day  on  which  the  offence  was  committed.  R.  v.  French^ 
2  Kerr,  121  ;  see  the  form  of  conviction.  Schedule  G. 

Where  the  jurisdiction  of  the  justice  appeared  on  the  conviction, 
the  offence  being  alleged  to  have  happened  at  the  town  of  Moncton, 
where  it  was  heard  and  tried,  and  the  conviction  being  in  the  form 
prescribed  by  the  (N.  B.)  R.  S.  c.  138,  and  the  place  of  sale  spoken 
of  at  the  trial  appearing  to  be  known  to  all  parties,  and  no  objec- 
tion having  been  then  made  that  it  was  not  within  the  jurisdiction 
of  the  justices,  it  was  held  that  the  jurisdict'  )i  sufficiently 
appeared,  though  it  was  not  shown  by  positive  evidence  that  the 
offence  was  committed  within  the  limits  of  the  town  of  Moncton. 
Ex  parte  Dunlop,  3  Allen,  281. 

A  conviction  under  28  V.  c.  22,  for  selling  liquor  without  a 
license,  omitted  to  state  that  defendant  had  been  convicted  of 
selling  "  by  retail."  It  was  held  on  appeal  to  the  quarter  sessions 
that  the  offence  was  not  sufficiently  stated  in  the  conviction,  and  it 
was  accordingly  quashed.  It  was  also  held  that  the  proper  time 
for  applying  to  amend  the  conviction  under  the  29  &  30  V.  c.  50,, 
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was  at  the  time  it  was  made,  and  that  it  could  not  afterwards 
be  amended  under  the  provisions  of  that  Act.  Bird  v.  Brian, 
3  L.  C.  G.  60. 

In  an  appeal  from  a  conviction  for  selling  liquor  contrary  to 
c.  22  of  the  (N.  S.)  Revised  Statutes,  the  court  will  allow  the 
original  nummons  to  be  amended.  Taylor  v.  Marshall,  2  Thom- 
son, 10. 

The  103rd  section  of  the  Act,  provides  that  the  forms  given  in 
ftlie  schedule  thereto  shall  be  sufficient,  and  the  general  rule  is,  that 
;a  conviction  following  the  forms  prescribed  will  be  good,  if  sustained 
'by  the  evidence.  E.  v.  Strachan,  20  C.  P.  (Ont.)  182;  Reid  v. 
McWhinnie,  27  Q.  B.  (Ont.)  289. 

Under  s.  105,  a  conviction  is  not  void  for  defects  in  form  or 
substance,  if  there  is  jurisdiction  and  evidence  to  prove  the  offence, 
and  no  greater  penalty  is  imposed  than  authorized  by  the  Act. 

The  conviction  must  show  jurisdiction  in  the  magistrate,  by 
stating  the  place  where  the  offence  was  committed.  This  section 
does  not  cure  an  objection  of  this  kind,  for  it  only  applies  provided 
it  can  be  understood  from  the  conviction  that  the  same  was  made 
for  an  offence  within  the  jurisdiction  of  the  justice.  R.  v.  Young, 
5  0.  R.  184  (a).  In  this  case  the  evidence  did  not  show  where  the 
offence  was  committed,  though  a  place  was  mentioned  which  the 
magistrate  knew  perfectly  well  was  <vithin  the  jurisdiction. 

In  R.  V.  Allbright,  9  P.  R.  (Ont.)  25,  the  court  refused,  on  the 
return  of  a  certiorari,  to  amend  a  conviction  for  selling  liquor  in 
the  sentencing  part,  by  striking  out  of  the  conviction  the  award  of 
"  hard  labour." 

A  conviction,  under  the  Act,  for  selling  liquor  without  a  license 
purporting  to  be  made  by  three  magistrates,  but  signed  by  two 
only,  was  returned  with  a  certiorari.  It  was  held,  that  if  this  was 
an  objection  at  all  it  was  only  ground  for  sending  back  the  writ, 
that  the  third  magistrate  might  sign  the  conviction,  but  not  a 
ground  for  quashing  it.  R.  v.  Young,  7  0.  R.  88.  But  the  court 
inclined  to  the  opinion,  that  there  was  nothing  in  the  objection. 
See  R.  v.  Smith,  46  Q.  B.  (Ont.)  442. 
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A  certiorari  will  not  lie  to  remove  a  conviction  under  the  Act, 
wliere  the  conviction  has  been  affirmed  and  amended  on  appeal. 
K.  V.  Gra-nger,  46  Q.  B.  (Ont.)  198. 

By  s.  106,  in  any  prosecution  or  proceeding,  under  this  Act,  in 
which  proof  is  required  respecting  any  license,  a  certificate,  under 
the  hand  of  the  license  inspector  of  the  district,  shall  be  prima 
facie  proof  of  the  existence  of  a  license,  and  of  the  person  to  whom 
the  same  was  granted  or  transferred  ;  and  production  of  such 
certificate  shall  be  sufficient  prima  facie  evidence  of  the  facts  therein 
stated,  and  of  the  authority  of  the  license  inspector  without  any 
proof  of  his  appointment  or  signature. 

It  seems  that  magistrates  have  not  the  right,  where  a  formal 
existing  license  is  produced,  to  go  behind  it  for  the  purpose  of 
enquiring,  not  into  the  simple  issue,  is  the  defendant  licensed  or 
unlicensed,  but  whether  certain  preliminary  requisites  have  or  have 
not  been  complied  with  before  the  license  produced  had  been  given 
to  the  tavern-keeper.  The  quashing  of  a  by-law,  under  which  a 
certificate  has  been  granted,  and  license  issued  for  the  sale  of 
spirituous  liquors,  does  not  nullify  the  license,  and  a  conviction  for 
selling  liquor  without  license  cannot  therefore,  under  these  circum- 
stances, be  supported.     R.  v.  Stafford,  22  C.  P.  (Ont.)  177. 

The  55  V.  c.  14,  s,  1,  repeals  s.  9  of  the  R.  S.  0.  c.  61,  and 
enacts  that  on  the  trial  of  any  proceeding,  matter  or  question 
under  any  Act  of  the  Legislature  of  Ontario,  or  on  the  trial  of  any 
such  proceeding,  matter  or  question  before  any  justice  of  the  peace, 
mayor,  or  police  magistrate,  in  any  matter  cognizable  by  such  jus- 
tice, mayor,  or  police  magistrate,  the  party  opposing  or  defending, 
or  the  wife  or  husband  of  the  party  opposing  or  defending,  shall  b« 
competent  and  compellable  to  give  evidence  therein.  Under  the 
former  Act  the  parties  were  competent  only  where  the  matter  was 
not  a  crime. 

An  information  under  the  54th  section  of  the  "  Liquor  License 
Act,"  for  selling  intoxicating  liquors  on  a  Sunday,  was  held  to  be  an 
information  for  a  crime  within  the  meaning  of  s.  9  of  the  R.  S.  0. 
c.  61,  and  therefore  the  defendant  could  not  be  compelled  to  give 
evidence  against  himself — the  general  policy  of  the  law  not  com- 
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pelling  any  man  to  criminate  bimself — where,  therefore,  in  a 
prosecution  for  selling  liquor  on  a  Sunday,  tlie  defendant  was 
compelled  to  give  evidence  which  estahlished  the  charge,  and  there 
was  no  other  evidence,  the  conviction  was  quashed.  I\.  v.  Roddy, 
41  Q.  B.  (Ont.)  291 ;  followed  in  K  v.  Sparham,  8  0.  E.  570;  see 
also  E.  V.  Lackie,  7  0.  E.  437.     See  ante,  p.  408. 

Under  section  108,  where  the  appliances  usually  found  in 
taverns  are  found  in  any  place,  it  is  deemed  a  place  in  which 
liquor  is  kept  for  the  purpose  of  sale,  unless  the  contrary  is 
proved  by  the  defendant. 

It  is  for  tlie  magistrate  trying  the  case,  to  determine  whether 
the  "  contrary  is  proved  "  by  the  defendant,  in  any  prosecution 
within  the  meaning  of  this  section.     See  E.  v.  Bennett,  30.  E,  45. 

Under  s.  110,  a  light  in  the  bar  ia  2)rima  facie  evidence  of  sale 
in  cities,  towns  and  incorporated  villages. 

Where  it  was  proved,  in  one  case,  that  an  hotel  was  "  in,"  and 
in  two  others  that  it  was  "  at  "  Portage  La  Prairie,  and  it  appeared 
that,  under  the  municipal  Act,  there  were  three  municipalities  of 
the  same  name,  namely  the  county,  the  town,  and  the  munici- 
pality, the  court  held  that  this  did  not  prove  that  the  hotel  was  in 
a  city  or  town,  and  therefore  the  case  was  not  necessarily  brought 
within  this  clause.     E.  v.  Grannis,  5  ^[.  L.  E.  152. 

Section  112  of  the  Act  is  amended  by  the  53  V.  c.  56,  s.  113,  by 
adding  thereto  the  following  sub-section  (3) :  "  For  the  purposes 
of  this  section  any  person,  being  an  owner  or  lessee  in  actual 
occupation  and  possession  of  the  premises,  or  any  one  who,  being 
in  actual  occupation  and  possession,  leases  or  sub-lets  any  part 
thereof  in  which  liquors  are  kept  for  sale,  barter  or  trading  therein, 
or  in  which  they  are  sold  or  consumed,  shall  be  deemed  to  be  an 
occupant,  unless  such  leasing  or  subletting  shall  have  received  the 
consent  in  writing  of  the  board  of  license  commissioners." 

Under  section  112,  the  occupant  of  the  house  in  which  the 
offence  is  committed,  is  personally  liable  to  the  penalty,  though 
the  act  was  done  by  some  other  person,  who  cannot  be  proved  to 
have  acted  under  the  direction  of  the  occupant.  Where  a  married 
woman  is  lessee  of  the  premises,  and  the  husband  in  her  absence 
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sells  liquor  without  a  license,  the  wife  is  liable  to  conviction  under 
this  section.     R.  v.  Campbell,  8  P.  R.  (Ont.)  55. 

A  wife  who  sells  liquor  at  the  husband's  place  of  business  in  his 
absence  is  his  agent,  so  that  the  husband  may  be  convicted  for  the 
act  of  the  wife.     R.  v.  McCauley,  14  0.  R.  643. 

The  112th  section  applies  where  the  act  complained  of  was  done 
either  by  the  occupant  or  by  some  other  person.  R.  v.  Breen,  86 
Q.  B.  (Ont.)  84. 

It  seems  that  if  the  act  of  sale  by  the  person  other  than  the 
occupant,  were  an  isolated  act,  and  wholly  unauthorized  by  him, 
and  not  in  any  way  in  the  course  of  his  business,  but  a  thing  done 
wholly  by  the  unwarranted  or  wilful  act  of  the  subordinate,  the 
occupant  might  escape  personal  liability.  R.  v.  King,  20  C.  P. 
(Ont.)  246. 

The  statute  points  at  two  distinct  classes  of  offenders ;  first, 
those  who  sell  liquor  without  a  license,  and  second,  those  who, 
having  such  license,  sell  liquor  within  the  prohibited  hours.  In 
the  latter  case,  though  the  tavern  may  be  the  property  of  the 
defendant,  unless  he  is  in  occupancy  as  proprietor,  or  as  tenant  or 
agent,  he  is  not  liable.  Thus,  if  the  owner  of  a  tavern,  but  not 
occupying  it  or  carrying  on  the  business,  had  gone  into  it  and  sold 
a  glass  of  liquor,  he  would  not  be  within  the  Act.  So  if  a 
stranger,  a  mere  trespasser,  went  into  the  tavern,  either  in  the 
absence  of,  or  against  the  will  of  the  actual  tenant  or  occupant, 
and  not  in  any  way  as  the  agent  of  the  occupant,  and  sold  liquor 
to  another  person,  he  would  not  be  within  the  Act.  R.  v.  Parlee, 
23  C.  P.  (Ont.)  359. 

Under  section  114,  the  burden  of  proving  the  existence  of  a 
license,  where  such  is  required  to  legalize  the  act,  is  upon  the 
defendant.  Though  the  general  rule  of  law  is  that  the  burden  of 
proof  lies  on  the  party  who  substantially  asserts  the  affirmative, 
there  is  an  exception  in  this  case,  and  in  a  prosecution  for  selling 
liquor  without  license,  it  is  for  the  defendant  to  show  his  license, 
not  for  the  informant  to  negative  its  existence.  li<^  Barrett,  28 
Q.  B.  (Ont.)  559;  ex  imvte  Parks,  3  Allen,  237. 

When  a  party  is  prosecuted  for  an  act  which  he  cannot  law- 
fully do  without  license,  the  possession  of  the  license  is  a  matter 
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of  defence  and  not  of  proof  by  the  prosecutor.  R.  v.  McNicol,  11 
0.  R.  659 ;  Thibault,  q.t.  v.  Gibson,  12  M.  &  W.  88. 

And  for  these  reasons,  it  is  no  objection  to  a  conviction  for 
selling  hquor  without  license,  that  it  does  not  shew  that  the 
defendant  is  not  licensed.  R.  v.  Young,  7  0.  R.  88 ;  see  also  R.  v. 
Bryant,  3  M.  L.  R.  1. 

The  115th  section  of  the  Act  relates  to  the  attendance  and 
competency  of  witnesses. 

Under  the  former  statute,  the  informer  was  a  competent  wit- 
ness, being  expressly  made  so  by  the  statute.  R.  v.  Strachan, 
20  C.  P.  (Ont.)  182. 

The  license  inspector  has  no  pecuniary  interest  in  any  part  of 
the  penalty,  and  he  is  a  competent  witness,  even  where  he  lays 
the  information.     R.  v.  Fearman,  22  0.  R.  456. 

Sub-section  2  of  s.  118,  regarding  appeals  was  repealed  by  53 
V.  c.  56,  s.  14,  and  other  provisions  substituted  therefor. 

In  Ontario  the  right  of  search  given  by  R.  S.  c.  194,  s.  130,  may 
be  exercised  without  any  preliminary  statement  of  the  purpose  for 
which  the  search  is  to  be  made.  A  formal  demand  of  admittance 
is  sufficient.     R.  v.  Sloan,  18  A.  R.  482. 

In  R.  v.  Porter,  reported  in  13  C.  L.  T.  301,  it  was  held  by  two 
judges  of  the  Court  of  Appeal  that  a  licensed  hotel  keeper  is  per- 
sonally responsible  for  the  refusal  of  his  servant  to  admit  an  officer 
claiming  the  right  of  search  under  this  section.  The  rest  of  the 
court  held  that  s.  112  of  the  Act  did  not  apply,  but  is  limited  to 
offences  connected  with  sale,  barter  and  traffic,  which  seems  to  be 
the  correct  conclusion. 

The  defendants  were  committed  for  trial  for  obstructing  a  peace 
officer  acting  under  a  search  warrant  issUed  on  an  information 
charging  that  there  was  reasonable  ground  for  the  belief  that  spir- 
ituous liquors  were  being  unlawfully  kept  for  sale,  contrary  to  the 
Act,  in  an  unlicensed  house.  It  was  held  that  the  search  warrant 
must  be  deemed  to  have  been  issued  under  s.  131  of  the  Act 
(amended  by  55  V.  c.  51,  s.  12)  which  gives  power  to  force  an  en- 
trance into  the  premises,  but  contains  no  provision  for  punishing 
an   obstruction,   and  consequently   the   proceedings  against  the 
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LIVERY   STABLE. 

defendants  must  be  taken  under  s.  263  of  the  Code. 
23  0.  R.  450. 

LIVERY    STABLE. 

"  The  Municipal  Act,"  55  V.  c.  42,  s.  510,  authorizes  the  licens- 
ing of  owners  of  livery  stables,  and  of  horses  for  hire.  A  by-law, 
passed  under  this  section,  required  every  person  owning  or  keeijing 
a  livery  stable,  or  letting  out  horses  for  hire,  to  pay  a  license  fee. 
Defendant  was  convicted  under  this  by-law  for  that  "  he  did  keep 
horses  for  hire  "  without  having  paid  the  license  fee.  The  convic- 
tion was  held  valid,  because  keeping  horses  for  hire  was  in  effect 
within  the  meaning  of  the  statute  and  by-law,  the  same  as  being 
the  owner  of  a  livery  stable.  R.  v.  Swalwell,  12  0.  R.  891.  See 
ante,  p.  372. 

LOTTERIES. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years'  imprisonment  and  to  a  tine  not  exceeding  two  thousand 
dollars,  who — 

(a)  makes,  prints,  advertises  or  publishes,  or  causes  or  procures 
to  be  made,  printed,  advertised  or  published,  any  proposal,  scheme 
or  plan  for  advancing,  lending,  giving,  selling,  or  in  any  way  dis- 
posing of  any  property,  by  lots,  cards,  tickets,  or  any  mode  of 
chance  whatsoever ;  or 

(6)  sells,  barters,  exchanges  or  otherwise  disposes  of,  or  causes 
or  procures,  or  aids  or  assists  in,  the  sale,  barter,  exchange  or  other 
disposal  of,  or  offers  for  sale,  barter  or  exchange,  any  lot,  card", 
ticket  or  other  means  or  device  for  advancing,  lending,  giving,  sell- 
ing or  otherwise  disposing  of  any  property,  by  lots,  tickets  or  any 
mode  of  chance  whatsoever. 

Everyone  is  guilty  of  an  offence  and  liable  on  summary  convic- 
tion to  a  penalty  of  twenty  dollars,  who  buys,  takes  or  receives  any 
such  lot,  ticket  or  other  device  as  aforesaid. 

Every  sale,  loan,  gift,  barter  or  exchange  of  any  property,  by 
any  lottery,  ticket,  card,  or  other  mode  of  chance  depending  upon 
or  to  be  determined  by  chance  or  lot,  is  void,  and  all  such  property 
80  sold,  lent,  given,  bartered  or  exchanged,  is  liable  to  be  forfeited 
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to  any  person  who  sues  for  the  same  hy  action  or  information  in 
any  court  of  competent  jurisdiction. 

No  such  forfeiture  shall  affect  any  right  or  title  to  such  property 
acquired  by  any  bona  Me  purchaser  for  valuable  consideration, 
without  notice. 

This  section  includes  the  printing  or  publishing,  or  causing  to 
be  printed  or  published,  of  any  advertisement,  scheme,  proposal  or 
plan  of  any  foreign  lottery,  and  the  sale  or  otfer  for  sale  of  any 
ticket,  chance  or  share,  in  any  such  lottery,  or  the  advertisement 
for  sale  of  such  ticket,  chance  or  share. 

This  section  does  not  apply  to  : — 

(a)  the  division  by  lot  or  chance  of  any  property  by  joint  tenants 
or  tenants  in  common,  or  persons  having  joint  interests  (droits 
indivis)  in  any  such  property  ;  or 

(h)  raffles  for  prizes  of  small  value  at  any  bazaar  held  for  any 
charitable  object,  if  permission  to  hold  the  same  has  been  obtained 
from  the  city  or  other  municipal  council,  or  from  the  mayor,  reeve 
or  other  chief  officer  of  the  city,  town  or  other  municipality,  wherein 
such  bazaar  is  held  ;  and  the  articles  raffled  for  thereat  have  first 
been  offered  for  sale  and  none  of  them  are  of  a  value  exceeding 
fifty  dollars  ;  or 

(c)  any  distribution  by  lot  among  the  members  or  ticket  holders 
of  any  incorporated  society  established  for  the  encouragement  of 
art,  of  any  paintings,  drawings,  or  other  work  of  art  produced  by 
the  labour  of  the  members  of,  or  published  by  or  under  the  direc- 
tion of  such  incorporated  society 

{d)  the  Credit  Foncier  du  has  Canada,  or  to  the  Credit  Foncier 
Franco-Canadien.     Code,  s.  205. 

Under  s.  575  of  the  Code,  if  there  are  good  grounds  for  believing 
that  any  house,  room,  or  place  is  used  for  the  purpose  of  carrying 
on  a  lottery,  or  for  the  sale  of  lottery  tickets,  authority  may  be 
obtained  to  enter  and  search  the  same,  and  to  take  into  custody  all 
persons  found  therein,  and  to  seize  all  instruments  or  devices  for 
the  carrying  on  of  such  lottery,  and  all  lottery  tickets  found  in 
such  house  or  premises. 
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By  the  Imperial  Act,  10  and  11  Win,  III.  c.  17,  all  lotteries  are 
declared  to  be  public  nuisances.  The  Imperial  Act,  12  Geo.  II. 
c.  28,  superseded  the  10  and  11  \Vm.  III.  c.  17,  with  respect  to 
lotteries  of  horses,  carriages  and  other  personal  chattels.  Clark  v. 
Donnelly,  E.  &  J.  Dig.  1619.  This  Act  is  in  force  here.  Cronyn 
V.  Widder,  10  Q.  B.  (Ont.)  356.     Ih.  378. 

The  complainant  went  to  the  defendant's  place  of  business, 
and  having  been  told  by  defendant  that  in  certain  places  on  two 
shelves  there  were  in  cans  of  tea  a  gold  watch,  a  diamond  ring,  or 
$20  in  money,  he  paid  $1,  and  received  a  can  of  tea,  which,  con- 
taining an  article  of  small  value,  he  handed  the  can  back,  paid  an 
additional  50  cents,  and  received  another  can  which  also  contained 
an  article  of  small  value.  He  banded  this  can  back,  also  paid 
another  50  cents,  and  secured  another  can  which  also  contained 
an  article  of  small  value.  He  then  refused  to  pay  any  more 
money  and  went  away,  taking  the  third  can  and  the  article  in  it 
with  him.  On  this  state  of  facts  the  defendant  was  convicted,  in 
that  he  unlawfully  did  sell  certain  packages  of  tea,  being  the 
means  of  disposing  of  a  gold  watch,  a  diamond  ring,  $20  in 
money  by  a  mode  of  chance,  against  the  form  of  the  statute,  etc. 
It  was  held  that  the  transaction  came  within  the  terms  of  this 
section  and  the  conviction  was  valid,  also  that  s.  87  of  the  Act  as 
to  summary  convictions.  Code,  s.  889,  applied  to  cure  any  defect 
in  the  conviction.     R.  v.  Freeman,  18  0.  R.  521. 

The  defendant  held  a  kind  of  concert  in  a  certain  hotel  in 
Winnipeg,  and  there  proceeded  to  sell  boxes  of  what  he  called 
*'  Parker's  Pacific  Pens."  Before  selling  the  pens,  he  placed  in  an 
empty  box  100  envelopes,  each  containing  a  $1  bill ;  10  envelopes 
with  a  S5  bill  in  each  ;  5  envelopes  with  a  $10  bill  in  each  of 
them,  and  one  envelope  with  a  $50  bill,  making  altogether  $250 
in  116  envelopes.  He  also  placed  in  the  box  116  envelopes  con- 
taining only  blank  pieces  of  paper.  Every  person  paying  one 
dollar  for  one  box  of  pens  was  entitled  to  draw  one  envelope,  and 
persons  paying  $5  for  a  box  of  pens  could  draw  eight  envelopes. 
But  he  would  not  take  more  than  S5  from  any  person  in  order,  as 
he   said,  to  protect  himself;   because  if  one  man  took  the  232 


um^ 


till  ■'■; 


i:; 


.'•'in 


'fl 


I* 
I 

I 

ii', 
m 


W 

i 


i 


506 


MAGISTRATES    MANUAL. 


envelopes  he  would  be  S18  out  of  pocket,  besides  the  232  boxes  of 
pens.  If  the  S50  bill  was  drawn  before  two-thirds  of  the  pens 
were  sold,  he  would  put  another  $50  bill  in  an  envelope  and  fifty 
envelopes  with  blank  papers.  He  said  he  did  not  sell  the  envelopes. 
He  would  not  take  .S20  for  one  of  thera,  but  he  sold  the  pens  and 
distributed  the  money  to  advertise  the  pens,  A  box  of  the  pens 
was  worth  not  more  than  ten  cents.  This  was  held  to  contravene 
the  Act.  The  court  also  held  that  it  was  not  necessary  to  enquire 
whether  the  alleged  object  of  the  accused,  the  advertising  of  this 
particular  kind  of  pens,  was  his  real  object  or  a  subterfuge.  An 
Act  constituting  an  offence  under  the  statute  would  appear  to  be 
equally  an  offence,  if  done  to  attract  attention  to  particular  wares, 
or  it  the  article  disposed  of  had  an  intrinsic  value,  which  might  be 
an  inducement  to  purchase  it.  The  sale  of  lottery  tickets  would 
be  equally  an  offence,  whether  a  direct  or  an  indirect  profit  be 
intended,  or  if  no  profit  be  sought  or  expected.  R.  v.  Parker, 
13  C.  L.  T.  316. 

The  defendant  placed  in  his  shop  window  a  globular  glass  jar, 
securely  sealed,  containing  a  number  of  buttons  of  different  sizes. 
He  offered  to  the  person  who  should  guess  the  number  nearest  to 
the  number  of  buttons  in  the  jar,  a  pony  and  cart,  which  he 
exhibited  in  his  window,  stipulating  that  the  successful  one  should 
buy  a  certain  amount  of  his  goods.  It  was  held  that  as  the 
approximation  of  the  number  of  buttons  depended  upon  the  exercise 
of  judgment,  observation  and  mental  effort,  this  was  not  a  "  mode 
of  chance  "  for  the  disposal  of  property  within  the  meaning  of  the 
Act.     R.  V.  Jamieson,  7  0.  R.  149. 

The  defendant,  being  the  proprietor  of  a  newspaper,  advertised 
in  it  that  whoever  should  guess  the  number  npni-eflt  to  the  number 
of  beans  which  had  been  placed  in  a  f^al  glass  jar,  in  a  window 
in  a  public  street,  should  receive  j  gold  pie'-e,  the  person 

making  the  next  nearest  guess,  a  of  harness,  id  the  person 
making  the  third  nearest  guess,  a  b  -  /old  p'  ce ;  any  person  desir- 
ing to  compete,  to  buy  a  copy  of  the  new  )iiper,  and  to  write  his 
name  and  the  supposed  number  of  the  beans  on  a  coupon  to  b^  cut 
out  of  the  paper.     It  was  held  that  as  the  approximation  oi  the 
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number  depended  as  ranch  upon  the  exercise  of  skill  nnd  judptiQent 
as  upon  chance,  this  was  not  a  "  mode  of  chance  "  for  the  disposal 
of  property  within  the  meaning  of  the  Act.  11.  v.  Dodds,  8  0.  U. 
890.  And  it  seems  that  the  Act  only  applies  to  the  unlawful 
disposal  of  some  exietinf?  real  or  personal  property. 

When  one  hundred  and  forty-nine  lots  of  land  were  sold  hy 
lottery,  the  person  getting  No.  1  ticket  to  have  the  first  chcico ;  it 
was  held  that  this  was  a  lottery,  though  it  did  not  appear  that 
there  was  any  difference  in  the  value  of  the  lots.  The  lottery 
consisted  in  having  a  choice  of  the  lots,  and  that  choice  was  to  be 
determined  by  chance.     Power  v.  Cannitf,  18  Q.  B.  (Out.)  403. 

A  sale  of  land  by  lot  in  which  there  were  two  prizes,  was  held 
to  be  within  the  12  Geo.  11.  c.  28.  Marshall  v.  Piatt,  8  C.  P.  (Ont.> 
189 ;  see  also  Lloyd  v.  Clarke,  11  C.  P.  (Ont.)  248. 

An  information  to  forfeit  land  sold  by  lottery,  contrary  to  12 
Geo.  II.  c.  28,  may  be  filed  by  a  private  individual,  and  need  not 
be  by  the  Attorney- General,  or  any  public  officer.  Mewburn  v. 
Street,  21  Q.  B.  (Ont.)  498. 


LUMBER. 

The  Act  respecting  the  culling  and  measuring  of  lumber  in  the 
Provinces  of  Ontario  and  Quebec,  R.  S.  C.  c.  103,  s.  35,  imposes 
penalties  on  cullers,  who  offend  against  the  provisions  of  the  Act, 
or  on  any  person  acting  as  a  culler  without  license,  lb.  s.  36,  or  any 
supervisor  or  culler  who  deals  in  lumber,  Ih.  s.  37,  or  is  guilty  of 
wilful  neglect  of  his  duty  or  of  partiality  in  the  execution  of  the 
duties  of  his  office.  lb.  s.  38  Under  s.  39,  assaulting  a  culler,  in 
the  execution  of  his  duty,  under  the  Act,  renders  the  party  liable  to 
a  penalty  not  exceeding  forty  dollars  and  not  less  than  twenty 
dollars.  So  under  s.  40,  it  is  an  offence  against  the  Act,  to  forge 
or  counterfeit  any  stamp,  directed  to  be  provided  for  use  or  the 
impression  of  the  same,  on  any  article  of  lumber,  or  to  knowingly 
deface  or  remove  any  of  the  marks  or  leiters  marked,  indented  or 
imprinted  in  or  upon  any  article  of  lumber,  after  the  same  has  been 
culled  or  measured  under  the  Act.  This  Act  was  amended  by  the 
52  V.  c.  18. 
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This  is  the  officioiis  intermeddling  in  a  suit,  that  in  no  way 
belongs  to  one,  by  maintaining  or  assisting  either  party  with  money 
or  otherwise  to  prosecute  or  defend  it.  It  is  a  misdemeanour  pun- 
ishable by  fine  and  imprisonment.  Champerty  is  a  species  of 
maintenance.  It  is  tho  rnlawful  maintenance  of  a  suit  in  jonsid- 
eration  of  some  bargain  to  have  part  of  the  thing  in  dispute  or  some 
profit  out  of  it.  See  Carr  v.  Taunahill,  30  Q.  B.  (Ont.)  223 ;  Kerr 
V.  Brunton,  24  Q.  B.  (Ont.)  395. 

Champerty  is  punishable  at  common  law.  Scott  v.  Henderson, 
2  Thomson,  116.  Acts  of  maintenance  or  champerty  are  justifi- 
able, when  the  party  has  an  interest  in  the  thing  in  variance,  and 
at  the  present  day  the  court  would  be  very  loth  to  declare  an  act 
of  this  kind  to  be  an  offence  criminally  indictable,  unless  some 
corrupt  motive  were  manifestly  present,  or  there  was  danger  of 
oppression  or  abuse.     Allan  v.  McHeffey,  1  Oldright,  121. 

From  the  decision  in  Smith  v.  McDonald,  1  Oldright,  274,  that 
the  crown  must  first  eject  the  octupant  before  selling  land,  of  which 
it  is  not  in  possession,  it  would  seem  that  the  law  as  to  champerty 
is  binding  on  the  crown. 

A  sharing  in  the  profits,  derived  from  the  success  of  the  suit,  is 
essential  to  constitute  champerty.  Hilton  v.  Woods,  L.  R.  4  Eq. 
432 ;  Hartley  v.  Russell,  2  S.  &  St.  244.  See  as  to  champerty,  re 
Cannon,  Oates  v.  Cannon,  13  0.  R.  705. 

MAINTENANCE    OF    WIFE,    CHILD,  ETC. 

Every  one  who  has  charge  of  any  otLvii-  person  unable,  by  reason 
either  of  detention,  age,  sickness,  insaniiy  or  any  other  cause,  to 
withdraw  himself  from  such  charge,  and  unable  to  provide  himself 
with  the  necessaries  of  life,  is,  whether  such  charge  is  undertaken 
by  him  under  any  contract,  or  is  imposed  upon  him  by  law,  or  by 
reason  of  his  unlawful  act,  under  a  legal  duty  to  supply  that  person 
with  the  necessaries  of  life,  and  is  criminally  responsible  for  omit- 
ting, without  lawful  excuse,  to  perform  such  duty  if  the  death  of 
such  person  is  caused,  or  if  his  life  is  endangered,  or  his  health  has 
been  oris  likely  to  be  permanently  injured  by  such  omission.   Code, 
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8.  209,  and  every  one  who  as  parent,  guardian  or  head  of  a  family 
is  under  a  lej^al  duty  to  provide  necessaries  for  any  child  under  the 
age  of  sixteen  years,  is  criminally  responsible  for  omitting  without 
lawful  excuse  to  do  so  while  such  child  remains  a  member  of  his  or 
her  household,  whether  such  child  is  heli)le9S  or  not,  if  the  death 
of  such  child  is  caused  or  if  his  life  is  endangered,  or  his  health  i8» 
or  is  likely  to  be  permanently  injured  by  such  omission. 

Every  one  who  is  under  a  legal  duty  to  provide  necessaries  for 
his  wife,  is  criminally  responsible  for  omitting,  without  lawful 
excuse  so  to  do,  if  the  death  of  his  wife  is  caused,  or  if  her  life  is 
endangered,  or  her  health  is,  or  is  likely  to  be  permanently  injured 
by  such  omission.     Code,  s.  210. 

Every  one  who,  as  master  or  mistress,  has  contracted  to  pro- 
vide necessary  food,  clothing  or  lodging  for  any  servant  or  apprentice 
under  the  age  of  sixteen  years  is  under  a  legal  duty  to  provide  the 
same,  and  is  criminally  responsible  for  omitting,  without  lawful 
excuse,  to  perform  such  duty,  if  the  death  of  such  servant  or 
apprentice  is  caused,  or  if  his  life  is  endangered,  or  his  health  has 
been  or  is  likely  to  be  permanently  injured  by  such  omission. 
Code,  8.  211. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  three 
years'  imprisonment  who,  being  bound  to  perform  any  duty 
specified  in  sections  two  hundred  and  nine,  two  hundred  and  ten 
and  two  hundred  and  eleven  without  lawful  excuse  neglects  or 
refuses  to  do  so,  unless  the  offences  amount  to  culpable  homicide. 
Code,  B.  215,  as  amended  by  the  56  V.  c.  32. 

When  a  husband  is  charged,  under  s.  210  (2)  of  the  Code,  with 
neglecting  to  support  his  wife,  it  is  necessary  to  prove  that  the  life 
of  the  wife  has  been  endangered  or  her  health  permanently  injured 
by  the  neglect  to  provide  her  with  necessary  food.  See  as  to 
former  law.     R.  v.  Scott,  28  L.  C.  J.  264. 

It  is  also  necessary  to  prove  that  the  defendant  is  the  husband 
of  the  prosecutrix  ;  that  the  wife  is  in  need  of  food,  clothing  and 
lodging  ;  that  the  husband  is  abL  to  provide  the  same,  but  without 
lawful  excuse  neglects  so  to  do.  The  wilful  refusal  or  neglect  to 
provide  food,  clothing  or  lodging,  without  lawful  excuse,  is  what 
coustikutos  the  crime.     If  the  refusal  is  attributable  solely  to  want 
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of  ability,  or  the  wife  is  better  able  to  support  herself  than  the 
liusband  is  to  support  her,  or  if  she  is  in  no  need  whatever  of  sup- 
port and  does  not  ask  <'ood  or  require  it,  or  she  is  living  with 
another  man  as  his  wife,  ur  without  justification  she  absents  herself 
from  her  husband's  roof,  and  without  excuse  refuses  to  return,  in 
tliese  and  similar  cases  it  would  be  absurd  to  convict  the  husband 
as  a  criminal,  and  it  must  be  held  that  there  is  "  lawful  excuse" 
for  what  otherwise  might  be  held  wilful  refusal  or  neglect.  E.  v. 
Nasmith,  42  Q.  B.  (Ont.)  242. 

In  addition  to  the  obligation  to  maintain,  under  this  section, 
the  207th  section  of  the  Code  declares  that  all  persons,  who,  being 
able  to  work,  and  thereby  maintain  themselves  and  families, 
wilfully  refuse  or  neglect  to  do  so,  are  vagrants,  and  liable  to 
punishment  under  the  Act.  But  under  the  210th  section  an 
obligation  to  maintain  must  be  made  out.  A  man  cannot  be 
convicted  under  this  section,  who  offers  to  take  back  his  wife, 
although  her  refusal  to  return  is  sufficiently  grounded  on  his  ill 
usage,  such  offer  negativing  the  refusal  to  support  as  well  before  as 
after  the  offer.    Flannagan  v.  Bishop  Wearmouth,  8  E.  &  B.  451. 

Notwithstanding  the  provisions  of  the  Acts  relating  to  the 
separate  property  of  a  married  woman,  such  woman  who,  deserted 
by  her  husband  and  having  no  means  of  maintaining  her  children, 
leaves  them  and  neglects  to  provide  for  them,  cannot  be  convicted 
on  that  ground  as  a  vagrant.  Peters  v.  Cowie,  L.  R.  2  Q.  B.  D. 
131. 

If  the  husband  refuse  to  maintain  the  wife  because  she  has  left 
him  and  has  committed  adultery,  he  cannot  be  convicted.  R.  v. 
Flinton,  1  B.  &  Ad.  227.  But  it  is  no  defence  that  he  is  an 
industrious  man  and  is  constantly  at  work.  Carpenter  v.  Stanley, 
83  J.  P.  38. 

A  justice,  in  proceeding  under  this  section,  exercises  a  judicial 
discretion.     R.  v.  Shortis,  1  Russ.  &  Geld.  70. 

The  wife  is  now  made  a  competent  witness,  under  tbe  Act. 
Prior  to  the  passing  of  the  statute  it  was  ruled  that  she  could  not 
give  evidence.    R.  v.  Bissell,  1  0.  R.  514.    See  the  56  V.  c.  81. 

So  the  defendant  is  also  a  competent  witness.  R.  v.  Meyer, 
11  P.  R.  (Ont.)  477. 
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The  prisoner  was  indicted  for  having  unlawfully  refused  to 
provide  necessary  food  ana  clothing  for  the  prosecutrix,  his  wife, 
under  s.  19  of  the  R.  S.  C.  c.  162.  The  wife  was  tendered  by  the 
crown  as  a  competent  witness  to  prove  marriage,  under  s-s.  2. 
The  court  held  that  the  wife,  though  a  competent  witness  to  prove 
the  offence  in  other  respects,  was  not  a  competent  witness  on  her 
own  behalf  to  prove  the  marriage.  R.  v.  Willis,  1  W.  L.  T.  46. 
But  she  would  be  now,  under  the  56  V.  c.  31. 

MANSLAUOHTER. 

(See    MURDER.) 

MARRIAGE. 

Section  277  of  the  Code,  makes  it  an  indictable  offence  to  pro- 
cure or  assist  in  procuring  a  feigned  or  pretended  marriage.  S.  278 
punishes  polygamy,  conjugal  union,  or  plural  marriages.  S.  279, 
makes  the  solemnization  of  marriage  without  authority  an  indictable 
offence,  and  s.  280  is  directed  against  persons  who  have  authority 
bat  solemnize  any  marriage  in  violation  of  the  laws  of  the  province 
in  which  the  marriage  is  solemnized. 

Prosecutions  for  the  offence  of  unlawfully  solemnizing  marriage 
must  be  brought  within  two  years.     Code,  s.  551  (6)  (iii). 

There  must  be  some  form  of  contract  to  bring  the  case  within 
s.  278  of  the  Code,  and  the  mere  fact  of  cohabitation  between  two 
persons,  each  of  whom  is  married  to  another  person,  will  not  sus- 
tain a  conviction  for  unlawfully  living  and  cohabiting  in  conjugal 
union.  R.  v.  Labrie,  7  Mont.  L.  R.  Q.  B.  211.  As  to  the  proof  on 
the  ^lial  of  offences  against  s.  278  (/»),  (f)  &  {d)  of  the  Code.  See 
8.  706;  see  also  bigamy,  ante,  p.  863. 

MAUHIKD    WOMEN. 

No  presumption  shall  be  made  that  a  married  woman  commit- 
ting an  offence  does  so  under  compulsion  because  she  commits  it  in 
the  presence  of  her  husband.     Code,  s.  13. 

Prior  to  this  Act  the  general  rule  was  that  if  a  crime  were  com- 
mitted by  a  married  woman,  in  the  presence  of  her  husband,  the 
law  presumed  that  she  acted  under  his  immediate  coercion,  and 
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excused  her  from  piiDisliment,  but  if  she  committed  an  offence  in 
the  absence  of  ber  huHband,  even  by  bis  order  or  procurement,  bor 
coverture  wouhl  be  no  defence.  The  presumption,  however,  that 
the  wife  acted  under  coercion  might  be  rebutted,  and  if  it  appeared 
that  she  was  princi])ally  instrumental  in  the  commission  of  the 
crime,  acting  vohintarily  and  not  by  restraint  of  her  husl)and, 
although  he  was  present  and  concurred,  she  would  be  guilty  f:n(l 
liable  to  punishment.  See  R.  v.  Cohen,  11  Cox,  99.  And  a  wife  who 
took  an  independent  part  in  the  commission  of  a  crime,  such  as 
larceny  when  her  husband  was  not  present,  was  not  protected  by 
her  coverture.  R.  v.  John,  13  Cox,  100.  The  former  rule  exempt- 
ing the  wife  did  not  apply  to  treason,  murder,  or  manslaugliter. 
R.  v.  Manning,  2  C.  &  K.  903;  R.  v.  Cruse,  8  C.  &  P.  541. 

But  a  wife  is  not  liable  for  a  robbery  committed  under  coercion 
from  her  husband.  R.  v.  Dykes,  15  Cox,  771.  And  the  rule  of 
exemption  applied  to  theft,  receiving  stolen  goods  knowing  them  to 
be  stolen,  uttering  counterfeit  coin,  and  misdemeanours  generally. 
In  these  latter  cases,  to  which  the  rule  applies,  a  wife  committing 
the  offence  in  the  presence  of  ber  husband  is  excused  unless  it  is 
shown  affirmatively  that  she  was  not  coerced. 

The  exceptions  are  confined  to  those  cases  in  which  personal 
injuries  have  been  effected  by  violence  or  coercion,  and  though  the 
*'  Married  Woman's  Property  Act"  in  England  enables  a  wife  to 
proceed  criminally  against  her  husband,  for  the  protection  and 
security  of  her  own  separate  estate,  yet  these  Acts  do  not  enable  a 
married  woman  to  take  criminal  proceedings  against  her  husband 
for  defamatory  libel.     R.  v.  Lord  ^^ayor,  16  Cox,  81. 

A  married  woman  was  lessee  of  certain  premises,  in  which  her 
husband  sold  liquor  without  a  license,  and  it  was  held  that  she  was 
liable  to  punishmtnt,  though  the  sale  took  place  in  her  absence. 
R.  V.  Campbell,  8  P.  R.  (Ont.)  55. 


MASTER   AND    SERVANT. 


Section  621  of  the  Code  provides  that  every  one  is  guilty  of  an 
indictable  offence  who  wilfully  breaks  any  contract  made  by  him, 
knowing,  or  having  reasonable  cause  to  believe  that  the  probable 
consequences  of  his  so  doing,  either  alone  or  in  combination  with 
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others,  will  be  to  endanger  human  life,  or  to  cause  serious  bodily 
injury,  or  to  expose  valuable  property  to  destruction  or  serious 
injury,  and  the  offender  is  liable,  on  summary  conviction  before  two 
justices  of  the  peace,  or  on  indictment,  to  a  penalty  not  exceeding 
one  hundreil  dollar?,  or  to  three  months'  imprisonment  with  or 
without  hard  labour. 

Under  s.  454  of  the  Code,  a  servant  escapes  liability  for  the 
forging  of  trade  marks  or  fraudulent  marking  of  merchandize,  if, 
on  demand  made  by  or  on  behalf  of  the  prosecutor,  he  gives  full  in- 
formation as  to  his  master. 

The  5  Eliz.  c.  4,  is  not  in  force  in  Ontario,  but  20  Geo.  II.  c.  19, 
is,  and  under  ss.  3  &  4,  jurisdiction  is  given  to  two  or  more  justices, 
and  cannot  be  exercised  by  one,  and  the  party  cannot  be  arrested 
on  complaint,  but  must  be  summoned.  Shea  v.  Choate,  2  Q.  B. 
(Ont.)  211. 

In  Ontario,  under  R.  S.  c.  139,  s.  9,  and  following  sections, 
justices  of  the  peace  may  decide  disputes  between  master  and  ser- 
vant, and  by  s.  12,  they  may  hear  complaints  by  servants  against 
their  employers  for  non-payment  of  wages.  This  Act  was  amended 
by  52  V.  c.  22  and  54  V.  c.  24.  Under  the  latter  Act  a  warrant  of 
distress  may  issue  in  eight  days. 

MEDICINE    AND    8URGEUY. 

In  Ontario,  R.  S.  c.  148,  as  amended  by  54  V.  c.  26  and  56  V. 
c.  27,  relates  to  the  profession  of  medicine  and  surgery. 

Under  ss.  45  &  51  of  the  Act,  there  is  no  jurisdiction  on  default 
by  the  defendant,  of  payment  of  fine  and  costs,  to  direct  imprison- 
ment for  the  space  of  one  month,  unless,  in  addition  to  the  payment 
of  the  fine  and  costs,  the  defendant  pays  the  charges  of  conveyance 
to  gaol.     R.  v.  Wright,  14  0.  R.  668. 

The  defendant  who  was  agent  for  a  dealer  in  musical  instru- 
ments, undertook  to  cure  one  P.  of  cancer,  by  friction  and  appli- 
cation of  a  certain  oil,  receiving  as  remuneration  $3  a  visit, 
which  he  stated  was  for  the  medicine,  being  its  actual  cost.  He 
admitted  having  practised  in  Germany,  and  that  he  imported  the 
specific  in  question  by  the  gross.     It  also  appeared  that  he  pre- 
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ecribecl  other  medicine  for  the  patient  besides  the  oil.  This  was 
held  to  be  practising  medicine,  and  that  the  defendant  was  rightly 
convicted  of  doing  so  for  gain  or  hope  of  reward,  without  registra- 
tion under  the  kzt.     R.  v.  Hall,  8  0.  R.  407. 

Medicine  is  any  substance,  liquid  or  solid,  that  has  the  property 
of  curing  or  mitigating  disease,  or  that  is  used  for  that  purpose. 
The  defendant  attended  a  couple  of  sick  persons  for  which  he  re- 
ceived payment,  but  he  neither  prescribed  nor  administered  any 
medicine,  nor  gave  any  advice,  his  treatment  consisting  of  merely 
fitting  still  and  fixing  his  eyeb  on  the  patient.  It  was  held  that 
4hie  was  not  practising  medicine,  and  as  the  private  prosecutor 
Appeared  to  have  a  pecuniary  interest  in  the  conviction,  costs 
-were  awarded  against  him  on  quashing  the  conviction.  R.  v. 
Stewart,  17  0.  R.  4. 

Under  s.  23  of  46  &  47  V.  c.  19,  of  the  province  of  Manitoba,  a 
conviction  of  a  person  for  practising  as  a  veterinary  surgeon,  with- 
out proper  qualification,  is  good,  although  it  does  not  allege  any 
particular  act  done.     Re  Bibby,  6  M.  L.  R.  472. 

MENACES   AND   THREATS. 

Sections  403  to  406  of  the  Code  govern  these  offences.  It  is 
immaterial  whether  the  menaces  or  threats  are  of  violence,  injury 
or  accusation,  to  be  caused  or  made  by  the  offender,  or  by  any 
other  person,  see  s.  405  (b).  The  offence  of  threatening  to  accuse 
any  person  of  an  infamous  crime  with  intent  to  extort  money,  etc. 
will  be  committed,  though  the  accusation  was  not  intended  to  be 
made  to  a  magistrate.  R.  v.  Robinson,  2  Mood,  14,  and  though 
the  valuable  thing  sought  to  be  gained  was  the  sale  of  a  horse. 
E.  V.  Redman,  35  L.  J.  M.  C.  89. 

So  the  threat  need  not  be  of  an  accusation  against  the  person 
threatened ;  threatening  a  father  with  an  accusation  against  the 
sou  is  sufficient.     R.  v.  Redmon,  L.  R.  1  C.  C.  R.  12.     See  s.  405  (a). 

When  letters  threatening  to  accuse  of  crime,  with  intent  to 
extort  are  sent,  evidence  of  the  truth  of  the  accusation,  will  not  be 
allowed  in  defence.     R.  v.  Cracknall,  10  Cox,  408. 

Section  403  of  the  Code  makes  it  an  indictable  offence  to  send, 
deliver,  or  utter,  or  directly  or  indirectly  cause  to  be  received 
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knowing  the  contents  thereof,  anj'  letter  or  writing  demanding  of 
any  person,  with  menaces  and  without  any  reasonable  or  probable 
cause,  any  property,  chattel,  money,  valuable  security  or  other 
valuable  thing.  The  words  ""  without  any  reasonable  or  probable 
cause  "  apply  to  the  money  demanded,  and  not  to  the  accusation 
constituting  the  threat.  R.  v.  Mason,  24  C.  P.  (Ont.)  58  ;  K.  v. 
Gardiner,  1  C.  &  P.  479 ;  R.  v.  Hamilton,  1  C.  &  K.  212. 

A  mere  request,  without  a  threat,  is  no  offence,  E.  v.  Robinson, 
2  East,  P.  C.  1111  ;  nor  is  an  offer  to  give  information  if  money 
is  sent,  R.  V.  Pickford,  4  C.  &  P.  227 ;  but  a  letter  stating  that  an 
injury  is  intended  and  the  writer  will  not  interfere  to  prevent  it, 
unless  money  is  sent,  amounts  to  an  ofience.  R.  v.  Smith,  1  Den. 
C.  C.  510. 

A  demand  for  money  by  letter,  threatening  bodily  violence,  or 
to  charge  with  adultery,  is  an  offence,  under  this  section.  R.  v. 
Chalmers,  10  Cox,  450. 

The  menace  under  s.  404  of  the  Code,  must  be  such  as  to 
influence  a  reasonable  mind.  R.  v.  Walton,  L.  &  C.  288.  It  is 
immaterial  that  the  person  has  no  money  at  the  time  of  the 
demand,  R.  v.  Edwards,  6  C.  &  P.  515  ;  and  a  conviction  may 
take  place  though  the  money  was  paid.  R.  v.  Robertson,  L.  &  C. 
483. 

The  menace  must  be  of  such  a  nature  and  extent  as  to  unsettle 
the  mind  of  the  person  on  whom  it  operates,  and  take  away  from 
hia  acts  that  element  of  free  voluntary  action  which  alone  con- 
stitute consent.     R.  v.  Walton,  9  Cox,  268. 

If  a  policeman,  professing  to  act  under  legal  authority,  threaten 
to  imprison  a  person  on  a  charge,  not  amounting  to  an  offence  in 
law,  unless  money  be  given  him,  and  the  person  believe  the  police- 
man and  give  him  the  money,  the  policeman  may  be  indicted  for 
the  offence  of  demanding  money  with  menaces  with  intent  to  steal, 
although  the  offence  is  completed,  and  he  might  also  be  indicted 
for  stealing  the  money.    R.  v.  Robertson,  10  Cox,  9. 

Whether  the  crime  of  which  the  person  was  accused  was 
actually  committed  is  not  material,  in  this,  that  the  prisoner  is 
equally  guilty  if  he  intended,  by  such  accusation,  to  extort  money. 
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But  it  is  material  in  considering  the  question  wlictlur  the  intention 
of  the  prisoner  was  to  extort  money  or  merely  to  compound  a 
felony.     R.  v.  Richards,  11  Cox,  43. 

Where  money  is  obtained  by  frightening  the  owner  into  hand- 
ing it  over,  the  prisoner  may  be  convicted  of  larceny.  R.  v, 
Lovell,  8  Q.  B.  D.  185. 

Threatening  to  use  any  force,  violence  or  restraint  or  to  inllict 
any  injury,  damage,  harm  or  loss,  or  in  any  manner  to  practice 
intimidation  upon  or  against  any  person  in  order  to  induce  or 
compel  such  person  to  vote  or  refrain  from  voting  at  any  election, 
is  a  misdemeanour.     R.  S.  C.  c.  8,  s.  87. 


MILITARY   AND    NAVAL    STORES. 

The  R.  S.  C.  c.  170,  imposes  various  penalties  on  persons  un- 
lawfully using  or  obliterating  the  marks  which  are  applied  to  Her 
Majesty's  military  and  naval  stores,  to  denote  Her  Majesty's 
property  in  the  stores  so  marked.  The  burden  of  proof  is  in 
certain  cases  thrown  on  the  offender,  and  when  the  value  of  the 
stores  does  not  exceed  twenty-five  dollars,  the  case  may  be  tried 
summarily  by  two  justices  of  the  peace  or  any  recorder,  stipendi- 
ary or  police  magistrate,  or  the  city  court  of  Halifax,  Ih.  s.  8; 
and  searching  for  stores  in  the  sea  or  any  tidal  or  inland  water, 
without  written  permission  from  the  x\dmiralty,  is  punishable 
before  the  same  tribunal.    lb.  s.  12. 


MILITIA. 

The  R.  S.  C.  c.  41,  s.  94,  creates  various  offences  and  penalties 
in  reference  to  this  service. 

Every  one  is  guilty  of  an  offence  and  liable,  on  summary  con- 
viction, to  six  months'  imprisonment,  with  or  without  hard  labour, 
who — 

(a)  Persuades  any  man  who  has  been  enlisted  to  serve  in  any 
corps  of  militia,  or  who  is  a  member  of  or  has  engaged  to  serve  in 
the  North-West  mounted  police  force,  to  desert,  or  attempts  to 
procure  or  persuade  any  such  man  to  desert ;  or 

(6)  Knowing  that  any  such  man  is  about  to  desert,  aids  or 
assists  him  in  deserting ;  or 
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(c)  Knowing  any  such  man  is  a  deserter,  conceals  such  man  or 
aids  or  assists  in  his  rescue.  R.  S.  C.  c.  41,  s.  109  ;  52  V.  c.  25, 
B.  4 ;  Code,  s.  75. 
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MISCHIKF    on    JNULICIOUS    INJURIK8. 

These  offences  are  now  governed  by  ss.  481  to  511  of  the  Code. 
Under  s.  486,  when  any  one  is  charged  with  recklessly  setting  fire 
to  a  forest,  the  magistrate  may,  in  his  discretion,  if  the  conse- 
quences have  not  been  serious,  dispose  of  the  matter  summarily ; 
and  there  are  several  other  offences  which  may  be  dealt  with  by 
summary  conviction.  See  s.  507,  as  amended  by  the  56  V.  c.  32 ; 
also  ss.  492,  501,  508,  509,  510  and  511. 

Injuring  or  destroying  private  property  is  in  general  no  crime 
but  a  mere  civil  trespass  over  which  a  magistrate  has  no  juris- 
diction, unless  by  statute.  Powell  v.  Williamson,  1  Q.  B.  (Ont.) 
155. 

Section  499  (a)  of  the  Code  was  intended  to  apply  to  wilful 
injuries  to  houses,  by  tl)rowing  explosive  substances  against  or 
into  them,  with  intent  to  destroy  them  or  injure  the  inmates,  and 
not  to  cases  of  wanton  mischief  or  assault.  See  E.  v.  Brown,  3 
F.  &  F.  821. 

The  "  danger  to  life,"  to  be  within  this  section,  must  result  from 
the  damage  done  to  the  building,  referred  to  in  the  indictment,  but 
the  enactment  does  not  contemplate  the  necessity  of  the  persons 
endan^^ered  being  inside  the  l)uilding,  and  would  include  the  case 
of  i)ersons  outside,  whose  lives  were  imperilled  by  anything  pro- 
ceeding from  the  damaged  building.      E.  v.  McGrath,  14  Cox,  598. 

An  apparatus  for  manufacturing  potash,  consisting  of  ovens, 
kettles,  tubs,  is  not  a  machine  or  engine  within  the  meaning  of 
s.  499  (c)  (i)  of  the  Act,  the  destroying  or  damaging  of  which  is  an 
indictable  offence.     R.  v.  Dogherty,  2  L.  C.  11.  255. 

Under  this  section,  it  is  not  necessary  that  the  damage  done 
should  be  of  a  permanent  kind.  If  the  machine  is  rendered  tem- 
porarily useless,  it  will  be  an  offence  within  this  section.  Thus, 
plugging  up  the  feed-pipe  of  a  steam-engine,  and  displacing  other 
parts  of  the  engine,  so  as  to  render  it  temporarily  useless  and  cause 
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an  explosion,  unless  removed,  comes  within  the  Act.     B.  v.  Fisher, 
L.  K.  1  C.  C.  R.  7. 

The  defendant  had  buried  a  child  in  a  graveyard,  neai;  the 
remains  of  his  own  father.  The  complainant  had  a  parcel  of 
ground  which  the  sexton  of  the  church  had  appropriated  to  hi.s 
exclusive  use,  without  any  authority  from  the  incumbent  or 
churchwardens.  The  complainant  subsequently  extended  his 
fence,  by  the  like  consent  of  the  sexton  only,  and  enclosed  more 
ground,  so  that  the  fence  crossed  diagonally  over  the  grave  of 
defendant's  child.  Defendant  remonstrated,  but  obtained  no 
redress  or  removal  of  the  fence,  and  proceeded  to  remove  it 
himself.  In  process  of  doing  so  he  broke  a  marble  pillar  of  com- 
plainant's fence,  for  which  he  was  summoned  before  a  magistiate 
for  "  wilfully  and  maliciously  "  destroying  a  fence.  He  was  fined 
$5,  over  and  above  the  sum  of  $10,  for  damages  for  the  injury 
done,  and  $6.50  costs.  From  this  conviction  the  defendant 
appealed  to  the  general  sessions  of  the  peace.  It  was  held  that 
although  the  defendant  was  guilty  of  a  trespass,  for  which  he 
might  be  mulcted  in  damages  in  a  civil  action,  he  was  not  liable  to 
a  fine,  and  that,  acting  under  a  claim  of  right,  the  act  was  not 
necessarily  malicious.  R.  v.  Bradshaw,  38  Q.  B.  (Ont.)  5G4.  See 
Code,  s.  511  (2)  (a). 

Under  the  former  law,  acts  of  this  character  must  have  been 
done  unlawfully  and  maliciously  ;  now  if  the  act  is  done  recklessly, 
with  knowledge  of  its  probable  result,  and  without  legal  justifica- 
tion or  excuse,  or  colour  of  right,  it  is  considered  to  be  done  wilfully, 
and  comes  within  the  statute.  Under  the  former  Act  where  an 
offence  was  committed  wrongfully  and  intentionally  without  just 
cause  or  excuse,  and  with  full  knowledge  of  the  ownership  of  the 
property,  malice  might  be  inferred,  and  it  r^.e(\  not  have  been 
proved  as  against  the  owner  of  the  property.  R.  v.  Smith,  77 
N.  S.  R.  29. 

Where  malice  is  essential,  the  bona  fide  belief  by  the  party  that 
he  had  the  right  to  do  the  act,  is  important  as  regards  the  inten- 
tion. If  the  party  does  the  act  unlawfully,  not  believing  that  he 
has  any  right  to  take  the  proceeding,  that  would  be  evidence  from 
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which  malice  could  be  inferred.      l\.  v.  Elston,  5  AlleD,  2.     See 

8.  511(2)  (t). 

Where,  in  a  proceeding  before  two  justices,  under  1  R.  S.  N.  B. 
c.  133,  for  wilfully  cutting  and  carrying  away  timber  olT  com- 
plainant's land,  there  is  shown  to  be  a  bona  fide  question  of  title  or 
boundaries,  and  the  act  was  done  under  a  hoiut  fide  claim  of  right, 
the  wilfulness  of  the  act  is  negatived,  and  the  defendant  should  be 
discharged.     Ex  parte  Donovan,  2  Pugsley,  38!>. 

Every  one  is  guilty  of  an  indictable  offonco  and  liable  to  two 
years'  imprisonment  who,  by  any  act  or  wilful  omission  obstructs 
or  interrupts,  or  causes  to  be  obstructed  or  interrupted,  the 
construction,  maintenance  or  free  use  of  any  railway  or  any  pari 
thereof,  or  any  matter  or  thing  appertaining  thereto  or  connected 
therewith.    R.  S.  C.  c.  168,  ss.  38  and  39.     Code,  a.  490. 

The  prisoner  unlawfully  altered  some  railway  signals,  at  a  rail- 
way station,  from  "all  clear"  to  "danger"  and  "caution."  The 
alteration  caused  a  train,  which  would  have  passed  the  station 
without  slackening  speed,  to  slacken  speed,  and  come  nearly  to  a 
standstill.  Another  train  going  in  the  same  direction,  and  on  the 
same  rails,  was  due  at  the  station  in  half  an  hour  ;  it  was  held  that 
this  was  obstructing  a  train  within  the  meaning  of  the  above 
clause.     R.  v.  Hadfield,  L.  R.  1  C.  C.  R.  253. 

The  Act  is  not  limited  to  mere  physical  obstruction.  The 
prisoner,  who  was  not  a  servant  of  the  railway  company,  stood  on 
a  railway  between  two  lines  of  rails  at  a  point  between  two  stations. 
As  a  train  was  approaching,  he  held  up  his  arms  in  the  mode  used 
by  the  inspectors  of  the  line,  when  desirous  of  stopping  a  train 
between  two  stations.  The  prisoner  knew  that  his  doing  so  would 
probably  induce  the  driver  to  stop  or  slacken  speed,  and  his  inten- 
tion was  to  produce  that  effect.  This,  as  the  prisoner  intended 
that  it  should,  caused  the  driver  to  shut  off  steam  and  diminish 
speed,  and  led  to  a  delay  of  four  minutes.  It  was  held  that  the 
prisoner  had  obstructed  a  train  within  the  meaning  of  the  statute. 
R.  V.  Hardy,  L.  R.  1  C.  C.  R.  278. 

The  prisoner,  without  the  consent  of  the  railway  company,  took 
a  trolly,  or  hand-car  belonging  to  them,  and  ran  upon  the  railway 
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for  a  number  of  miles  on  a  Sunda}' ni^ht,  wliGii  ordinarily  no  train 
was  reasonably  to  be  expected  to  be  running  upon  that  part  of  the 
road,  and  he  was  held  guilty  of  an  offence  within  the  Hection, 
although  no  train  was  actually  interfered  with.  K.  v.  Brownell, 
20  S.  C.  N.  B.  571). 

Sections  500  and  501,  relate  to  injuries  to  cattle  and  other 
animals. 

It  was  proved  that  the  i)ri8oner  caused  the  death  of  a  tnare 
through  injuries  inflicted  by  his  inserting  the  handle  of  a  fork  into 
her  vagina,  and  pushing  it  into  her  body.  There  was  no  evidence 
that  the  prisoner  was  actuated  by  ill-will  towards  the  owner  of  the 
mare,  or  spite  towards  the  mare,  or  by  any  motive  except  the 
gratification  of  his  own  depraved  taste.  The  jury  found  that  the 
prisoner  did  not  in  fact  intend  to  kill,  maim,  or  wound  the  mare, 
but  that  he  knew  what  he  was  doing  would  or  might  kill,  maim,  or 
wound  the  mare,  and  nevertheless  did  what  he  did  recklessly,  and 
not  caring  whether  the  mare  was  injured  or  not.  It  was  held  that 
there  was  sufficient  malice,  and  that  the  prisoner  might  be  con- 
victed.    R.  V.  Welch,  L.  R.  1  Q.  B.  D.  23. 

On  a  charge  of  maliciously  wounding  a  horse  it  is  not  necessary 
to  prove  that  any  instrument  was  used  to  inflict  the  wound.  R.  v. 
Bullock,  L.  R.  1  C.  C.  R.  115. 

Defendant  was  convicted  before  two  justices  of  the  peace  for 
having  maliciously  shot  complainant's  dog.  The  conviction 
adjudged  defendant  to  forfeit  and  pay  $5  as  a  penalty  together 
with  $50  for  the  amount  of  the  injury  done,  as  "  compensation  in 
that  behalf."  The  conviction  was  held  bad,  as  no  authority'  is  given 
by  the  501st  section,  to  award  the  amount  of  the  injury  as  compens- 
ation. The  amount  of  the  whole  penalty  is  to  be  arrived  at  by 
ascertaining  the  damage  and  then  adding  to  that  such  sum  not 
exceeding  $100,  as  the  justice  may  deem  proper.  The  expression 
"over  and  above  the  amount  of  the  injury  done,"  does  not  mean 
that  the  penalty  over  and  above,  etc.,  is  to  go  to  the  crown  and  the 
8um  assessed  as  "  the  amount  of  injury  done,"  is  to  go  to  the  party 
aggrieved.    R.  v.  Tebo,  North-west  Terr.  Reps.  8. 
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The  wordri  introduced  into  lliiK  section  of  tlio  Code  "  or  kei>t  for 
any  lawful  jjurposo,"  cover  nil  nniinals  kept  in  a  circus  or 
menagerie. 

Under  s.  58  of  the  1\.  S.  C.  e.  108,  the  offence  must  be  unlaw- 
fully and  maliciouHly  committed,  and  the  damage  must  exceed 
twenty  dollars.  Where  the  charge  is  of  "  wilfully  and  maliciously" 
doing  an  act,  the  omiHsion  of  the  word  "  wilfully"  will  not  be  sup- 
plied by  the  words  "  unlawfully  and  maliciously,"  and  the  use  of 
the  words  "  wilfully  and  maliciously"  in  a  warrant  of  commitment 
will  not  suttice  where  the  words  of  the  statute  are  "  unlawfully  and 
maliciously."  So  a  commitment  in  this  section  s'lould  allege  that 
the  damage  exceeded  twenty  dollars.     11.  v.  Fife,  17  0.  K.  710. 

As  we  have  already  seen  under  the  Code,  objections  of  this  kind 
would  not  now  prevail.     See  <inte,  pp.  100-27(5 ;  see  also  s.  481. 

Where  a  person,  having  a  public  interest  (as  a  surveyor  of  high- 
ways in  removing  an  olistruction  to  the  highway)  acts  bowi  Jide  in 
tiie  discharge  of  liis  duty,  he  cannot  be  convicted  of  committing 
w  ilful  and  malicious  damage.  When  such  person  acts  in  good  faith, 
it  must  be  taken  that  he  acts  under  a  fair  and  reasonable  supposi- 
tion, that  he  had  a  right  to  do  the  act  complained  of,  and  the 
justices  should  not  find  otherwise.  Denny  v.  Thwaite,  L.  l\.  2 
Ex.  D.  21. 

Under  the  511th  section,  the  conviction  should  clearly  show 
whether  the  damage,  injury,  or  spoil  complained  of  is  done  to  real 
or  personal  property,  stating  what  property  and  what  is  the  amount 
which  the  justice  has  ascertained  to  be  reasonable  compensation  for 
such  damage,  injury  or  spoil. 

The  English  Act  uses  the  words  "wilfully  or  maliciously"  com- 
mitting damage,  etc.,  and  it  was  held  that  there  must  be  proof  of 
actual  damage  to  the  realty  itself,  and  mere  damage  to  unculti- 
vated roots  or  plants  growing  upon  the  realty  is  insufficient.  In 
this  case,  the  defendant  had  gathered  mushrooms  in  a  field  belong- 
ing to  the  plaintiff.  They  were  of  value  to  the  latter,  but  they 
grew  spontaneously  and  were  entirely  uncultivated.  No  damage 
was  done  to  the  grass  or  hedges  and  it  was  held  there  was  no 
offence  within  this  section.    Gardner  v.  Mansbridge,  19  Q.  B.  D.  217. 
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The  appellant's  premises  adjoined  a  public  road  on  the  opposite 
side  of  which  there  grew  a  chestnut  tree,  which  overhung  the  road 
to  within  a  few  ^eet  of  the  appellant's  premises.  The  appellant  cut 
off  certain  portions  of  the  tree,  contending  that  he  had  a  right  to  do 
so  in  order  to  protect  his  property  from  the  nuisance  caused  by 
stones  which  boys  threw  at  the  blossoms,  and  also  from  the  nuisance 
caused  by  the  branches  interfering  with  the  entrance  of  light  and 
air  to  his  dwelling.  The  court  held  that  the  appel'p  .t  wilfully  com- 
mitted damage  to  the  tree,  and  that  he  did  not  act  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  acts  complained 
of.     Hamilton  v.  Bone,  16  Cox,  4B7.     See  Code,  s.  511  (2;  (a). 

Under  s-s.  ^(a)oia.  511,  whether  the  defendant  has  shown  a  rea- 
sonable supposition  on  his  part  that  he  had  a  right  to  do  the  act 
complained  of,  is  a  fact  to  be  determined  by  the  justice,  and  his 
decision  upon  a  matter  of  fact  will  not  be  reviewed.  But  this  assumes 
that  the  defendant  has  given  evidence  to  that  effect,  and  that  there 
is  a  conflict  of  evidence  on  the  point.  Where  the  whole  fa«.ia  shew 
that  the  matter  or  charge  itself  is  one  in  which  such  reasonable 
supposition  exists,  or  in  other  words  that  the  case  and  evidence  are 
all  one  way  in  that  respect,  and  in  favour  of  the  defendant,  the 
same  rule  does  not  apply.  B.  v.  McDonald,  12  0.  B.  381 ;  E.  v. 
Malcolm,  2  0.  E.  511,  distinguished.  The  provisions  of  s-s.  2, 
s.  511,  are  applicable  to  the  whole  Act.  See  "  The  Interpretation 
Act,"  B.  S.  C.  c.  1,  8.  7,  s-s.  5. 

A  conviction  charging  that  defendant  at  a  time  and  place 
named,  wilfully  and  maliciously  took  and  carried  away  the 
window-sashes  out  of  a  building  owned  by  one  C,  against  the  form 
of  the  statute,  without  alleging  damage  to  any  property,  real  or 
personal,  and  without  finding  damage  to  any  amount  was  hold  bad. 
R.  v.  Caswell,  20  C.  P.  (Ont.)  275. 


MISDEMEANOUR. 

Independently  of  some  statutory  authority  justices  of  the 
peace,  out  of  sessions,  have  no  power  to  try  misdemeanours  ii' 
a  Tumr^ary  mannev.     R.  v.  Carter,  5  0.  R.  G51. 

The  distinction  between  felony  and  misdemeanour  is  now 
abolished.     Code,  s.  535. 
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Homicide  is  the  killing  of  a  human  being  by  another,  directly 
or  indirectly,  by  any  means  whatsoever.     Code,  s.  218. 

A  child  becomes  a  human  being  within  the  meaning  of  this  Act 
when  it  )"is  completely  proceeded  in  a  living  state,  from  the  body 
of  its  r  ;ther,  whether  it  has  breathed  or  not,  whether  it  has  an 
independent  circulation  or  not,  and  whether  the  nnvel-string  is 
severed  or  not.  The  killing  of  such  child  is  homicide  when  it 
dies  in  consequence  of  injuries  received  before,  during  or  after  birth. 
Ih.  s.  219. 

Homicide  may  be  either  culpable  or  not  culpable.  Homicide  is 
culpable  when  it  consists  in  the  killing  of  any  person,  eitlier  by  an 
unlawful  act  or  by  an  omission,  without  lawful  excuse,  to  perform 
or  observe  any  legal  duty,  or  by  both  corabi."fd,  or  by  causing  a 
person  by  threats  or  fear  of  violence,  or  by  deception,  to  do  an  act 
which  causes  that  person's  death,  or  by  wilfully  frightening  a  child 
or  sick  person. 

Culpable  homicide  is  either  murder  or  manslaughter. 

Homicide  which  is  not  culi)able  is  not  an  offence.     lb.  s.  220. 

Procuring  by  false  evidence  the  conviction  and  death  of  any 
person  by  the  sentence  of  the  law  shall  not  be  deemed  to  be  homi- 
cid.       Ih.  8.  221. 

No  one  is  criminally  responsible  for  the  killing  of  another  unless 
the  death  take  place  within  a.  year  and  a  day  of  the  cause  of  death. 
The  period  of  a  year  and  a  day  shall  be  reckoned  inclusive  of  the 
day  on  which  the  V-%\,  unlawful  act  contributing  to  the  cause  of 
death  took  place.  A\hero  the  cause  of  death  is  an  omission,  to  fulfil  a 
legal  duty,  the  period  shall  be  reckoned  inclusive  of  the  day  on  which 
such  omission  ceased.  Where  death  is  in  part  caused  l)y  an  unlawful 
act  and  in  part  by  an  omission,  the  period  shi>!l  be  reckoned  inclu- 
sive of  the  day  on  which  thf^  last  unlawful  net  took  place  or  the 
omission  ceased,  wiiichev.,r  happened  last.     Ih.  s.  222. 

No  one  is  criminal'y  responsible  for  the  killing  of  another  by 
any  influence  on  the  mind  alone,  nor  for  the  killing  of  another  by 
any  disorder  or  disease  arising  from  such  influence,  save  in  either 
case  by  wilfully  frightening  a  child  or  sick  person.     If>.  s.  2"23. 
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Every  one  who,  by  any  act  or  omission,  causes  the  death  of 
another  kills  that  person,  although  the  effect  of  the  bodily  injury 
caused  to  such  other  person  be  merely  to  accelerate  his  death  while 
labouring  under  some  disorder  or  disease  arising  from  some  other 
cause.     Code,  s.  224. 

Every  one  who,  by  any  act  or  omission,  causes  the  death  of 
another  kills  that  person,  although  death  from  that  cause  might 
have  been  prevented  by  resorting  to  proper  means.     Ih.  s.  225. 

Every  one  who  causes  a  bodily  injury,  which  is  of  itself  of  a 
dangerous  nature  to  any  person,  from  whirli  de-  'u  results:  kills 
that  person,  although  the  immediate  cause  ol  dtath  be  treatment 
proper  or  improper  applied  in  good  faith.     lb.  s.  226. 

Culpable  homicide  is  murder  in  each  of  the  following  fa^-^s  : 

(a)  If  the  offender  means  to  cause  the  death  of  ti-  °.rson 
killed ; 

(/>)  If  the  offender  means  to  cause  to  the  per-,  ni  lulled  any 
bodily  injury  which  is  known  to  the  offender  to  be  hkoij'  to  cause 
death,  and  is  reckless  whether  death  ensues  or  not ; 

(c)  If  the  offender  means  to  cause  death  or,  being  so  reckless 
as  aforesaid,  means  to  cause  such  bodily  injury  as  aforesaid  to  one 
person,  and  by  accident  or  mistake  kills  another  person,  though  he 
does  not  mean  to  hurt  the  person  killed ; 

{(I)  If  the  offender,  for  any  unlawful  object,  does  an  act  which 
he  knows  or  ought  to  have  known  to  be  likely  to  cause  death,  and 
thereby  kills  any  person,  though  he  may  have  desired  that  his 
object  should  be  effected  without  hurtmg  any  one.     lb.  s.  227. 

Culpable  homicide  is  also  murder  in  each  of  the  following  cases, 
whether  the  offender  means  or  not  death  to  ensue,  or  knows  or  not 
that  death  is  likely  to  ensue  : 

(a)  If  he  means  to  inflict  grievous  bodily  injury  for  the  purpose 
of  facilitating  the  commission  of  any  of  the  offences  in  this  section 
mentioned,  or  the  flight  of  the  offender  upon  the  commission  or 
attempted  commission  thereof,  and  death  ensues  from  such  injury; 
or 
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{h)  If  he  administers  any  stupefying  or  overpowering  thing  for 
eith(;r  of  th(3  purposes  aforesaid,  and  death  eusues  from  the  ett\  cts 
thereof;  or 

(c)  If  he  by  any  means  wilfully  stops  the  breath  of  any  person 
for  either  of  the  purposes  aforesaid,  and  death  ensues  from  such 
stopping  of  the  breath. 

'I'he  f(  llowing  are  the  oflfences  in  this  section  referred  to  : — 
Treason  and  the  other  otiences  mentioned  in  Part  IV.  of  this  Act, 
piracy  and  offences  deemed  to  be  i)iracy,  escape  or  rescue  from 
prison  or  lawful  custody,  resisting  lawful  apprehension,  murder^ 
rape,  forcible  abduction,  robbery,  burglary,  arson.     Code,  s.  228. 

Culi)able  homicide,  which  would  otherwise  be  murder  may  be 
reduced  to  manslaughter  if  the  person  who  causes  death  does  so  in 
the  heat  of  passion  caused  by  sudden  provocation. 

Any  wrongful  act  or  insult,  of  such  a  nature  as  to  be  suffi- 
cient to  deprive  an  ordinary  person  of  the  power  of  self-control,  may 
be  provocation  if  the  offender  acts  upon  it  on  the  sudden,  and 
before  there  has  been  time  for  his  passion  to  cool. 

Whether  or  not  any  particular  wrongful  act  or  insult  amounts 
to  provocation,  and  whether  or  not  the  person  provoked  was 
actually  deprived  of  the  power  of  self-control  by  the  provocation 
which  he  received,  shall  be  questions  of  fact.  No  one  shall  be 
held  to  give  provocation  to  another  by  doing  that  which  he  had 
a  legal  right  to  do,  or  by  doing  anything  which  the  offender  incited 
him  to  do  in  order  to  provide  the  offender  with  an  excuse  for  killing 
or  doing  bodily  harm  to  any  person. 

An  arrest  shall  not  necessarily  reduce  the  offence  from  murder 
to  manslaughter  because  the  ar/est  was  illegal,  but  if  tlie  illegality 
was  known  to  the  offender  it  may  be  evidence  of  provocation.  Ih. 
s.  221). 

Culpable  homicide,  noi;  amounting  to  murder,  is  manslaughter. 
lb.  B.  230. 

The  Code  has,  to  a  large  extent,  changed  the  definition  of 
murder  and  manslaughter.  Formerly  unlawful  homicide,  with 
malice  aforethought,  was  murder,  and  it  is  so  still,  because  where 
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there  is  malice  the  killing  must  be  intentional  as  required  by  the 
Code. 

Miilice  in  its  legal  sense  means  a  wrongful  act  done  intention- 
ally without  just  cause  or  excuse.  Mclntyre  v.  McBean,  13  Q.  B. 
(Ont.)  542  ;  Poitevin  v.  Morgan,  10  L.  C.  J.  97. 

On  every  charge  of  murder,  where  the  act  of  killing  is  proved 
against  the  prisoner,  the  law  presumes  the  fact  to  have  been 
founded  in  malice  until  the  contrary  appears.  R.  v.  McDowell,  25 
Q.  B.  (Ont.)  112;  R.  v.  Atkinson,  17  C.  P.  (Ont.)  304.  And  the 
onus  of  rebuUing  this  presumption,  by  extracting  facts  on  cross- 
examination  or  by  direct  testimony,  lies  on  the  prisoner.     //;. 

In  order  the  better  to  understand  the  nature  of  these  offences* 
the  reader  is  referred  to  the  chapter  on  indictable  offences. 

Where  a  person  does  an  act,  the  natural  consequence  of  which 
is  criminal,  but  such  consequence  is  prevented  by  extraneous 
causes,  he  is  nevertheless  to  be  taken  to  have  intended  that  the 
natun.l  consequence  of  his  act  should  result ;  that  is  to  say,  he  is 
to  be  considered  as  having  intended  to  commit  the  crime  which 
would  have  resulted,  had  he  not  been  prevented  from  completing 
his  act.     R.  v.  Duckworth,  2  Q.  B.  83  (1892). 

With  reference  to  malice,  it  does  not  necessarily  mean  malevo- 
lence or  ill-will  towards  the  deceased,  for  perhaps  the  majority  of 
murders  are  committed  with  a  view  to  robbery. 

Generally  in  cases  of  homicide  the  prisoner's  act  must  directly 
aud  immediately  occasion  the  death,  but  a  person  is  deemed  to 
have  committed  homicide,  although  his  act  is  not  the  immediate  or 
not  the  sole  cause  of  death  in  the  following  cases  :  (1)  If  he  inflict 
a  bodily  injury  on  another  which  causes  surgical  or  medical 
treatment  which  causes  death.  R.  v.  Davies,  15  Cox,  174.  The 
treatment  must,  however,  be  in  good  faith  and  with  common 
k.iowledge  and  skill;  (2)  If  he  inflicts  a  bodily  injury  on  another 
which  would  not  have  caused  death,  if  the  injured  person  had  sub- 
mitted to  proper  surgical  or  medical  treatment,  or  had  observed 
proper  precautions  as  to  his  mode  of  living  ;  (3)  If  by  any  act  he 
liRst<}n8  the  death  of  a  person  suffering  under  any  disease  or  injury, 
which  apart  from  such  act  would  havo  caused  death. 
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If  a  man  has  a  disease  which  in  all  likelihood  would  terminate 
his  life  in  a  short  time,  and  another  give  him  a  wound  or  hurt, 
which  hastens  his  death,  this  will  constitute  murder  or  man- 
slaughter, for  to  accelerate  the  death  is  sufficient.  R.  v.  Martin, 
5  C.  &  P.  130.     Code,  s.  221. 

Of  course  in  such  a  case  as  t'liis  the  prisoner's  act  hastening  the 
death  must  be  unlawful. 

If  a  prisoner,  having  been  lawfully  apprehended  by  a  police 
constable  'in  a  criminal  charge,  uses  violence  to  the  constable  or  to 
any  one  lawfully  assisting  him,  which  causes  death,  and  this  is 
done  with  intent  to  inflict  grievous  bodily  harm,  he  is  guilty  of 
murder.  And  this  is  the  case  if  the  act  is  done  only  with  intent 
to  escape,  but  if  in  the  course  of  the  struggle  he  accidentally  causes 
an  injury,  it  would  be  manslaughter.  R.  v.  Porter,  12  Cox,  444. 
See  Code,  s.  229. 

If  an  officer  is  arresting  under  a  warrant,  he  must  have  the 
warrant  with  him  at  the  time.  If  he  has  not,  and  the  prisoner 
does  not  know  of  its  existence  the  arrest  will  be  unlawful,  and  if 
in  resisting  the  arrest  the  officer  is  killed,  it  will  not  be  murder  but 
manslaughter.     R.  v.  Chapman,  12  Cox,  4.     See  Code,  s.  32. 

Death  resulting  from  fear  caused  by  menaces  of  personal 
violence  and  assault,  though  witliout  battery,  is  sufficient  to  sup- 
port an  indictment  for  manslaughter.  R.  v.  Dugal,  4  Q.  L.  R.  350 
See  Code,  ss.  220-223.  » 

Where  A.,  in  unlawfully  assaulting  B.,  who  at  that  time  had  in 
her  a/ms  an  infant,  so  frightened  the  infant  that  it  had  convul- 
sions, although  previously  healthy,  and  from  the  effects  of  which 
it  eventually  died  in  about  six  weeks,  A.  io  guilty  of  manslaughter, 
if  the  jury  think  that  the  assault  on  B.  was  the  direct  cause  of 


death.     R,  v.  Towers,  12  CoX; 
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See  Code,  s.  220. 


The  general  rule  of  law  is  that  provocation  by  word.<  r^lone  "ill 


not  reduce  the  crime  of  murder  to  i,hat  of  manslam^liter.  JJut 
special  circumstances  attending  suih  a  provocation  may  he  held  to 
take  the  case  out  of  the  general  rule.  For  instance,  if  a  husband 
suddenly  and  unexpectedly  hearing  from  his  wife  that  she  had 
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committed  adultery,  were  thereupon  to  kill  lier,  it  might  ho  man- 
slaughter.    R.  V.  Rothwell,  12  Cox,  14o. 

An  infant  two  years  and  a  half  old  is  not  capahle  of  apiirecia- 
ting  correction,  a  father  therefore  is  not  justified  in  correcting  it, 
and  if  the  infant  dies  owing  to  such  correction,  the  father  is  guilty 
of  manslaughter.     I\.  v.  Grilfin,  11  Cox.  402. 

Justices  of  the  peace  have  little  concern  with  the  tecliniciil 
distinctions  between  murder  and  manslaughter.  If  a  purty  is 
guilty  of  eithet  he  should  be  committed  for  trial,  but  it  is  necessary 
that  the  death  should  be  expressly  provetl,  for  otherwise  non 
constat  that  any  offence  has  been  committed. 

As  to  the  liability  of  a  soldier  carrying  out  the  order  of  his 
sergeant,  see  R.  v.  Stowe,  7  N.  S.  R.  121. 

Across  a  common  was  an  unfenced  and  open  footpath  which  the 
public  had  a  right  to  use.  A  commoner  knowingly  turned  a 
vicious  horse  on  to  the  common  to  depasture.  The  horse  kicked 
a  child  and  caused  its  death,  the  child  being  at  the  time  so  near 
the  boundary  that  the  jury  could  not  say  whether  it  was  on  the 
footpath  or  beyond  it,  but  found  the  owner  of  the  horse  guilty 
of  culpable  negligence,  and  convicted  him  of  manslaughter,  and 
the  conviction  was  held  right.     E.  v.  Dant,  10  Cox,  102. 

The  spectators  of  a  sparring  match  are  not  part icepes  criminis 
so  that  their  evidence  touching  what  occurred  at  the  match 
requires  corroboration.  I'here  is  nothing  unlawful  in  sparring, 
unless  perhaps  the  men  fight  on  until  they  are  so  weak  that  a 
dangerous  fall  is  likely  to  be  the  result  of  the  continuance  of  the 
game.  Therefore,  except  in  the  latter  case,  death  caused  by  nn 
injury  received  during  a  snarring  match  does  not  amount  to  man- 
slaughter.    R.  V.  Young,  iO  Cox,  371. 

A  medical  man  is  bound  to  use  proper  skill  and  cautio'i  in 
dealing  with  a  poisonous  drug  or  dangerous  instrument,  and  it  he 
does  not  do  so  and  death  ensues  he  is  guilty  of  manslaughter,  but  it 
will  be  otherwise  if  he  makes  an  error  in  judgment  only.  R.  v. 
Macleod,  12  Cox,  534.  A.nd  to  render  a  person  liable  to  conviction 
L'    manslaughter,  through  neglect  of  duty,  there  must  be  such  a 
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degree  of  culpability'  in  his  comliict  as  to  amount  to  gross  negli- 
gence, li.  V.  Finney,  12  Cox,  G25 ;  see  ss.  212,  213  and  21-1  of  the 
Code. 

A  grown  up  person,  who  chooses  to  undertake  the  charge  of  a 
human  creature,  helpless,  either  from  infancy,  simplicity,  lunacy 
or  other  infirmity,  is  hound  to  execute  that  charge  without  wicked 
negligence,  and  if  such  person,  by  wicked  negligence,  lets  the  help- 
less creature  die,  that  person  is  guilty  of  manslaughter. 

The  neglect  to  provide  food  or  meilical  attendajice  for  a  person 
of  full  age  is  under  certain  circumstances  manslaughter.  l\.  v. 
Instan,  1  Q.  B.  450  (1893). 

Mere  negligence  is  not  enough,  there  must  be  negligence  so 
great  as  to  saMsfy  a  jury  that  the  offender  had  a  wicked  mind,  in 
the  sense  of  being  reckless  and  careless,  whether  death  occurred  or 
not.     E.  V.  Nicholls,  13  Cox,  75. 

Where,  from  conscientious  religious  conviction  that  God  would 
heal  the  sick,  and  not  from  any  intention  to  avoid  the  perform- 
ance of  their  duty,  the  parents  of  a  sick  child  refuse  to  call  in 
medical  assistance,  though  well  able  to  ao  so,  and  the  child  conse- 
quently dies,  it  is  not  culpable  homicide.  R.  v.  VVagstnffe,  10 
Cox,  530.  See  further  R.  v.  Downes,  1  Q.  B.  D.  25  ;  R..  v.  ^forley, 
8  Q.  B.  D.  571. 

The  prisoner  was  convicted  of  manslaughter  in  killing  his  wife, 
who  died  on  the  10th  November,  1881.  The  iramediato  cause  of 
her  death  was  acute  inflammation  of  the  liver,  which  the  medical 
testimony  proved  might  be  occasioned  by  a  blow  or  a  fall  against 
a  hard  substance.  On  the  17th  October,  1881,  the  prisoner  had 
knocked  his  wife  down  with  a  bottle.  She  fell  against  a  door,  and 
remained  on  the  floor  insensible  for  some  time.  She  was  confined 
to  her  bed  soon  afterwards,  and  never  recovered.  Evidence  was 
given  of  frequent  acts  of  violence  committed  by  the  prisoner  upon 
his  wife  within  a  year  of  her  death,  by  knocking  her  down  and 
kicking  her  on  the  side,  and  this  evidence  was  held  properly 
admissible,  and  that  there  was  evidence  to  submit  to  the  jury  that 
the  disease  which  caused  her  death  was  produced  by  injuries 
inflicted  by  the  prisoner.     Theal  v.  R.,  7  S.  C.  R.  397. 

C.M.M. — 34 
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The  fact  of  people  drinking  together,  even  to  excess,  does  not, 
of  itself,  constitute  an  offence  on  the  part  of  the  others,  although 
one  should  die  from  the  effects  of  the  drink.  But  if  a  man,  pro- 
fiting by  the  weakness  of  another,  whether  that  other  be  a  child, 
or  a  man  of  weak  mind,  or  a  man  subject  to  an  uncontrollable 
passion  for  drink,  should  encourage  such  person  to  drink  immod- 
erately, in  a  quantity  likely  to  cause  him  severe  sickness  or  death, 
and  death  ensues,  he,  who  tempted  the  other,  is  responsible  for 
his  death.  If  the  one  so  pressing  the  other  to  drink,  acted  with 
the  intention  to  kill,  he  is  guilty  of  murder.  If  he  acted  without 
such  intention,  but  intending  to  make  the  other  sick,  even  in  sport, 
ibe  is  guilty  of  manslaughter.     E.  v.  Lortie,  9  Q.  L.  R.  352. 

The  offence  of  attempting  to  procure  any  person  to  commit 
murtler  under  s.  234  of  the  Code  may  be  committed  by  publishing 
in  a  newspaper  an  article  inciting  to  murder,  the  article  being  con- 
sidered as  a  separate  incitement  to  each  subscriber  of  the  paper, 
and  the  fact  that  a  large  number  of  persons  are  encouraged,  instead 
of  only  one,  does  not  alter  the  nature  of  the  offence.  R.  v.  Most, 
L.  R.  7  Q.  B.  D.  244. 

A  man,  who  has  an  unlawful  and  malicious  intent  against  an- 
other, and  in  attempting  to  carry  it  out,  injures  a  third  person,  is 
guilty  of  what  the  law  deems  malice  against  the  person  injured. 

The  prisoner,  in  striking  at  a  man,  struck  and  wounded  a 
woman  beside  him,  and  on  the  trial  the  jury  found  that  the  blow 
was  unlawful  and  malicious,  and  did,  in  fact,  wound  her,  but  that 
the  striking  of  her  was  purely  accidental,  and  not  such  a  conse- 
quence of  the  blow  as  the  prisoner  ought  to  have  expected,  he 
was,  nevertheless  held  guilty.     R.  v.  Latimer,  17  Q.  B.  D.  359. 

The  omisdion  of  the  words  "  of  malice  aforethought  "  from  the 
averment  of  the  intent  in  an  indictment  for  wounding  with  intent 
to  murdor,  constituted  a  substantial  defect  therein,  and  was  not 
cured  by  s.  143  of  the  R.  S.  C.  c.  174.  R.  v.  Carr,  26  L.  C.  J.  61. 
See  now  Code,  s.  611,  and  form  FF.  See  also  R.  v.  Deery,  26 
L.  C.  J.  129;  R.  v.  Bulmer.  5  L.  N.  287. 

Homicide  is  excusable  when  necessary  to  the  preservation  of  a 
man's  own  life,  or  of  his  wife,  child,  or  parent.    Thus,  where  a 
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son  had  reasonable  grounfTs  for  believing,  and  honestly  believed 
that  his  father  was  about  to  cut  his  mother's  throat,  the  shooting 
of  the  father,  under  such  circumstances,  was  held  excusable  homi- 
cide. R.  V.  Rose,  15  Cox,  540.  See  as  to  homicide  under  the 
necessity  of  procuring  food  to  prolong  life.  R.  v.  Dudley,  14 
Q.  li  D.  273,  560. 

Any  one  who  leaves  a  hole  in  the  ice,  or  an  excavation  in  the 
earth,  unguarded  is  guilty  of  manslaughter,  if  any  person  loses  his 
life  by  accidentally  falling  therein  while  the  same  is  unguarded. 
Code,  8.  255. 

Any  one  found  committing  murder  or  manslaughter,  or  an 
attempt  to  murder,  or  being  accessory  after  the  fact  to  murder,  may 
be  arrested  by  any  one  without  warrant.   Code,  s.  552,  part  xviii. 

An  acquittal  or  conviction  of  murder  is  a  bar  to  the  same  homi- 
cide charging  it  as  manslaughter,  and  an  acquittal  or  conviction  of 
manslaughter  is  a  bar  to  the  same  homicide  charging  it  as  murder. 
Code,  8.  033,  8-8.  2.  And  on  a  count  charging  murder,  if  the  evi- 
dence proves  manslaughter,  but  does  not  prove  murder,  the  jury 
may  find  the  accused  not  guilty  of  murder,  but  guilty  of  man- 
slaughter, but  shall  not,  on  that  count,  find  the  accused  guilty  of 
any  other  offence.     Code,  s.  713,  s-s.  2. 
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The  R.  S.  C.  c.  91,  enables  the  Minister  of  Marine  to  cause  the 
removal  of  obstructions  caused  by  wrecks  in  navigable  waters, 
and  sawdust,  edgings,  slabs,  bark  or  rubbish  are  not  allowed  to  be 
thrown  into  any  navigable  river  or  stream.     lb.  s.  7. 


NAVIGATION    OF    CANADIAN    WATERS. 

The  R.  S.  C.  c.  79,  contains  various  provisions  respecting  naviga- 
tion. Wilful  disobedience  of  the  rules  of  navigation  prescribed  by 
the  Act,  entails  a  penalty  not  exceeding  two  hundred  dollars,  and 
not  less  than  twenty  dollars.  lb.  s.  4.  Penalties  are  recoverable 
before  two  justices  of  the  peace  on  the  oath  of  one  credible  witness. 
lb.  8.  8. 


Mil 


I 


532 


MAGISTRATES     MANUAL. 


NECKS8AUIES    OF   LIFK. 


As  to  the  duty  to  provide  the  necessaries  of  life  for  those 
unable  either  by  reason  of  infancy,  age,  sickness,  insanity,  or  any 
other  cause  to  provide  for  themselves,  see  ss.  209,  210,211  and  215 
of  the  Code. 

NORTH-WEST    MOUNTED    POLICE. 

The  R.  S.  C.  c.  45,  s.  18,  provides  that  the  commissioner  enquire 
into  any  alleged  breach  of  discipline,  and  witnesses  may  be 
examined  on  oath,  in  the  manner  prescribed  by  "  The  Summary 
Convictions  Act."  Offences  under  ss.  24  and  25  may  be  prosecuted 
before  a  commissioner  or  a  stipendiary  magistrate,  or  any  justice  of 
the  peace,  in  any  part  of  Canada,  and  "  The  Summary  Convictions 
Act "  shall  apply  to  such  prosecutions.  Ih.  s.  25.  See  52  V.  c.  25, 
88.  8,  4  and  5. 

NORTH-WEST    TERRITORIES. 

The  Act  in  relation  to  this  part  of  the  Dominion  is  the 
E.  S.  C.  c.  50.  This  Act  is  not  ultra  vires,  and  prior  to  the  54  & 
55  V.  c  22,  8.  9,  a  judge  and  a  justice  of  the  peace,  with  the  inter- 
vention of  a  jury  of  six,  had  power  to  try  a  prisoner  charged  with 
treason. 

The  information  in  such  case  (if  any  information  be  necessary) 
may  be  taken  before  the  judge  alone.  An  objection  to  the  inform- 
ation would  not  be  waived  by  pleading  to  the  charge  after  objection 
taken. 

At  the  trial  in  such  case,  the  evidence  may  be  taken  by  a 
shorthand  reporter.  R.  v.  Reil,  2  M.  L.  R.  321,  confirmed  on 
appeal  to  the  Privy  Council.  Reil  v.  R.,  10  App.  Cas.  675.  See 
64-55  Y.  c.  22,  s.  9,  which  alters  the  law  as  to  trial  by  jury. 

NUISANCES. 

A  common  nuisance  is  an  unlawful  act  or  omission  to  discharge 
a  legal  duty,  which  act  or  omission  endangers  the  lives,  safety, 
health,  property  or  comfort  of  the  public,  or  by  which  the  public 
are  obstructed  in  the  exercise  or  enjoyment  of  any  right  common  to 
all  Her  Majesty's  subjects.     Code,  s.  191. 
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Every  one  ia  guilty  of  an  indictable  olYence  and  liable  to  one 
year's  imprisonment  or  a  line  who  commits  any  common  nuisance 
which  endangers  the  lives,  safety  or  health  of  the  public,  or  which 
occasions  injury  to  the  person  of  any  individual.     Code,  s.  192. 

Any  one  convicted  upon  any  indictment  or  information  for  any 
common  nuisance  other  than  those  mentioned  in  the  preceding 
section,  shall  not  be  deemed  to  have  committed  a  criminal  offence; 
but  all  such  proceedings  or  judgments  may  be  taken  and  had  as 
heretofore  to  abate  or  remedy  the  mischief  done  by  such  nuisance 
to  the  public  right.     Code,  s.  198. 

There  seems  to  be  no  authority  for  a  justice  convicting  a  party 
summarily  of  a  nuisance,  and  fining  for  the  offence,  Bross  v. 
Huber,  18  Q.  B.  (Ont.)  286,  and  though  the  obstruction  of  a  high- 
way is  a  public  nuisance,  a  conviction  by  a  magistrate  for  such 
obstruction  and  order  to  pay  a  continuing  fine  until  the  removal  of 
such  obstruction  was  held  bad,  as  unwarranted  by  any  Act  of 
Parliament.     R.  v.  Huber,  15  Q.  B.  (Ont.)  589. 

To  constitute  a  public  nuisance,  the  thing  complained  of  must 
be  such  as  in  its  nature  or  its  consequences  is  a  nuisance,  an  injury 
or  a  damage  to  all  persons  who  come  within  the  sphere  of  its  oper- 
ation, though  it  may  be  in  a  greater  or  less  degree.     Little  v.  Ince, 

3  C.  P.  Ont.  545 ;  R.  v.  Meyers.  3  C.  P.  (Ont.)  333. 

Throwing  noxious  matter  into  Lake  Ontario,  or  any  other  public 
navigable  water,  is  a  public  nuisance,  and  renders  the  party  com- 
mitting it  liable  to  an  indictment.     Watson  v.  Toronto  G.  &  W.  Co., 

4  Q.  B.  (Ont.)  158.     Obstructions  to  navigable  rivers  are  public 
nuisances.     Brown  v.  Gugy,  14  L.  C.  R.  213. 

So  the  non-repair  of  a  highway,  or  the  obstruction  thereof,  is  a 
nuisance,  indictable  at  common  law.  R.  v.  Paris,  12  C.  P.  (Ont.) 
450. 

The  proper  remedy  for  a  public  nuisance  is  by  indictment. 
Small  V.  G.  T.  R.  Co.,  15  Q.  B.  (Ont.)  283. 

The  circumstance  that  the  thing  complained  of  furnishes,  on 
the  whole,  a  greater  convenience  to  the  public  than  it  takes  away, 
is  no  answer  to  an  indictment  for  a  nuisance.  R.  v.  Bruce,  10 
L.  C.  R.  117 ;  R.  v.  Ward,  4  A.  &  E.  384. 
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A  conviction  for  obstructing  a  highway  is  bad,  unless  it  appears 
on  the  face  of  it  that  the  place  was  a  public  highway.  R.  v.  Brittain, 
2  Kerr,  614. 

OATHS. 

Every  justice  of  the  peace  or  other  person  who  administers,  or 
causes  or  allows  to  be  administered,  or  receives  or  causes  or  allows 
to  be  received  any  oath  or  affirmation  touching  any  matter  or  thing 
whereof  such  justice  or  other  person  has  not  jurisdiction  or  cogni- 
zance by  some  law  in  force  at  the  time  being,  or  authorized  or 
required  by  any  such  iaw,  is  guilty  of  an  indictable  offence  and 
liable  to  a  fine  not  exceeding  fifty  dollars,  or  to  imprisonment  for 
any  term  not  exceedir,>^  tu.ee  months. 

Nothing  herein  contal.  ;'  uhall  be  construed  to  extend  to  any 
oath  or  affirmation  beforv;  ^ny  justice  in  any  matter  or  thing  touch- 
ing the  preservation  of  '  ;ie  peace,  or  the  prosecution,  trial  or 
punishment  of  any  offence,  or  to  any  oath  or  affirmation  required 
or  authorized  by  any  law  of  Canada,  or  by  any  law  of  the  province 
wherein  such  oath  or  affirmation  is  received  or  administered,  or  is 
to  be  used,  or  to  any  oath  or  affirmation,  which  is  required  or 
authorized  by  the  la"?s  of  any  foreign  country  to  give  validity  to  an 
instrument  in  writing  or  to  evidence  designed  or  intended  to  be 
used  in  such  foreign  country.    R.  S.  C.  c.  141,  s.  1.    Code,  s.  153. 

The  E.  S.  C.  c.  141,  respecting  extra  judicial  oaths  has  been 
repealed.     See  56  V.  c.  31,  Code,  schedule  two. 

Prior  to  the  passing  of  this  Act,  a  magistrate  taking  an  affidavit 
without  authority,  was  guilty  of  a  misdemeanour,  and  a  criminal 
information  would  lie  against  him  for  so  doing.  Jackson  v.  Kassel, 
26  Q.  B.  (Ont.)  346. 

The  provision  of  the  23  V.  c.  2,  s.  28,  that  all  affidavits  required 
thereunder,  might  be  taken  before  "any  justice  of  the  peace,"  did 
not  empower  a  justice  of  the  peace  to  administer  the  oath  anywhere 
in  the  province ;  it  merely  authorized  him  to  do  so  in  the  place 
where  he  acted  as  justice.     E.  v.  Atkinson,  17  C.  P.  (Ont.)  295. 

The  56  V.  c.  31,  s.  26,  provides  that  any  judge,  notary  public, 
iustice  of  the  peace,  police  or  stipendiary  magistrate,  recorder, 
mayor,  or  commissioner,  authorized  to  take  affidavits  to  be  used 
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either  in  the  Provincial  or  Dominion  Courts,  or  t  ny  other  func- 
tionary authorized  by  law  to  administer  an  oath  in  any  matter, 
may  receive  the  solemn  declaration  of  any  person  voluntarily 
making  the  same  before  him  in  the  form  in  the  schedule  A  to  this 
Act,  in  attestation  of  the  execution  of  any  writing,  deed,  or  instru- 
ment, or  of  the  truth  of  any  fact,  or  of  any  account  rendered  in 
writing.     Schedule  A. 

I,  A.  B.,  do  solemnly  declare  that  [state  the  fact  or  facts 
declared  to),  and  I  make  this  solemn  declaration  conscientioualy 
believing  it  to  be  true,  and  knowing  that  it  is  of  the  same  force  and 
effect  as  if  made  under  oath  and  by  virtue  of  "  The  Canada 
Evidence  Act,"  1893.     Declared  before  me  ,  at 

this  day  of  A.D,  18     . 

It  is  an  indictable  offence  to  administer  an  oath  to  bind  the 
person  taking  the  same,  to  commit  any  crime  punishable  by  death 
or  imprisonment  for  more  than  five  years.  Code,  s.  120.  And 
other  oaths  are  made  unlawful  by  s.  121  of  the  Code.  Any  one 
found  offending  against  either  of  these  sections,  may  be  arrested 
without  warrant  by  any  one.     Code,  s.  552,  part  VII. 


OATHS   OF  ALLEGIANCE. 

The  Act  respecting  oaths  of  allegiance,  E.  S.  C.  c.  112,  pre- 
scribes the  form  of  the  oath  of  allegiance,  and  enacts  that  all 
justices  of  the  peace  and  other  officers  lawfully  authorized,  either 
by  virtue  of  their  office  or  special  commission  from  the  crown  for 
that  purpose,  may  administer  the  oath  of  allegiance  under  the  Act 
in  any  part  of  Canada. 

OBSCENE    BOOKS. 

Selling  obscene  books  is  an  indictable  offence,  Code,  s.  179, 
even  although  a  good  ulterior  object  is  intended  to  be  served 
thereby.  R.  v.  Hicklin,  L.  E.  3  Q.  B.  360.  The  obtaining  obscene 
prints  and  libels  for  the  purpose  of  afterwards  publishing  and 
disseminating  them,  is  an  act  done  in  commencing  a  misdemean- 
our, and  therefore  an  indictable  offence.  Dugdale  v.  E.,  1  E.  &  B. 
435. 
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In  Ontario  the  55  V.  c.  42,  s.  489,  s-s.  33,  empowers  councils  to 
pas3  by-laws  for  preventing  the  posting  of  indecent  placards, 
writings,  or  pictures,  etc. 

OBSTRUCTING  PUBLIC  OR  PKACE  OFFICERS. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  ten 
years'  imprisonment  who  resists  or  wilfully  obstructs  any  public 
officer  in  the  execution  of  his  duty  or  any  person  acting  in  aid  of 
such  ofticer. 

Every  one  is  guilty  of  an  offence  and  liable  on  indictment  to 
two  years'  imprisonment,  and  on  summary  conviction  before  two 
justices  of  the  peace  to  six  months'  imprisonment  with  hard  labour, 
or  to  a  fine  of  one  hundred  dollars,  who  resists  or  wilfully 
obstructs — 

(a)  any  peace  officer  in  the  execution  of  his  duty  or  any  person 
acting  in  aid  of  any  such  otiicer  ; 

(6)  any  person  in  the  lawful  execution  of  any  process  against 
any  lands  or  goods  or  in  making  any  lawful  distress  or  seizure. 
K.  S.  C.  c.  162,  s.  34.  Code,  s.  144.  See  as  to  the  trial  of  these 
offences.  Code,  s.  783  (e). 

OFFICE,    OFFENCES    BY   PERSONS    IN. 

Every  one,  who  is  an  officer  or  servant  of,  or  a  person  employed 
by  the  minister  on  any  public  work  under  the  minister,  and  wbo 
wilfully  and  negligently  violates  any  by-law,  order  or  regulation  of 
the  department,  if  such  violation  causes  injury,  or  risk  of  injury 
to  any  property  or  person,  or  renders  such  risk  greater  than  it 
would  have  been  but  for  such  violation,  although  no  actual  injury 
occurs,  is  guilty  of  a  misdemeanour.  R.  S.  C.  c.  36,  s.  27.  There 
is  a  similar  provision  in  the  Act  respecting  the  Department  of 
Piaiiways  and  Canals,  R.  S.  C.  c.  37,  s.  17,  in  respect  to  disobedi- 
ence of  regulations  by  officers  or  servants,  as  well  as  in  the  Act 
respecting  Government  Railways.     R.  S.  C.  c.  38,  s.  59. 

So  every  person  who  wilfully  obstructs  any  officer  or  employee 
of  a  Government  Railway,  in  the  execution  of  his  duty,  shall,  on 
summary  conviction  be  liable  to  a  penalty  not  exceeding  forty 
dollars.     R.  S.  C.  c.  88,  s.  63. 
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So  obstructing  or  impeding  an  inspector,  or  other  officer  acting 
in  execution  of  The  Animal  Contagious  Diseases  Act,  renders  the 
offender  liable  to  a  penalty  not  exceeding  one  hundred  dollars,  and 
the  inspector  may  apprehend  the  offender  and  take  him  before  a 
justice,  but  without  the  order  of  the  justice,  he  is  not  to  be  detained 
longer  than  twenty-four  hours.     R.  S.  C.  c.  69,  s.  38. 

As  to  misconduct  of  sheriffs  or  officers  entrusted  with  the 
execution  of  writs,  see  Code,  s.  143,  and  as  to  obstructing  officers, 
Jh.  s.  144. 

An  officer  in  the  public  service  of  Canada  having  charge  of  the 
public  dredging  and  whose  duty  it  was  to  audit  the  expenditure 
therefor,  used  property  of  his  own  in  connection  with  the  dredging, 
having  first  placed  it  in  the  name  of  a  third  party  in  whose  name 
also  he  made  out  the  accounts.  No  undue  gains  were  made  by  him, 
but  as  such  public  officer  he  certified  as  to  the  correctness  of  the 
accounts  respecting  the  use  of  his  said  property  as  though  for  ser- 
vices rendered  by  contractors  with  the  government,  and  thereby 
received  for  himself  a  payment  for  those  services.  This  was  held 
to  be  misbehaviour  in  office  and  an  indictable  offence  at  common 
law,  and  that  to  constitute  such  offence  it  was  not  essential  that 
pecuniary  damage  should  hf»'e  resulted  to  the  public  by  reason  of 
such  irregular  conduct,  nor  that  the  defendant  should  have  acted 
from  corrupt  motives.  E.  v.  Arnoldi,  23  0.  R.  201.  See  Code,  s. 
133.     As  to  selling  an  office,  see  Code,  s.  137. 
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ONTARIO    FACTORIES   ACT. 

The  R.  S.  0.  c.  208,  s.  5,  enacts  that  it  shall  not  be  lawful  to 
employ  in  a  factory,  any  child,  young  girl  or  woman,  so  that  the 
health  of  such  child,  young  girl  or  woman  is  likely  to  be  perman- 
ently injured.  The  party  offending  is,  upon  summary  conviction, 
liable  to  imprisonment  for  a  period  not  exceeding  six  months,  or  to 
a  tine  of  not  more  than  $100,  with  costs  of  prosecution,  and  in 
default  of  immediate  payment  of  such  fine  and  costs,  then  to  im- 
prisonment. By  other  sections  of  the  Act,  further  provisions  are 
made  in  reference  to  the  employment  of  children,  young  girls  or 
women,  and  it  is  required  that  every  factory  be  kept  in  a  cleanly 
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state,  and  free  from  effluvia  arising  from  any  drain,  privy  or  other 
nuisance.     See  sections  6,  7,  11. 

Under  section  14,  it  is  not  lawful  to  keep  a  factory  so  that  the 
safety  of  any  person  employed  therein  is  endangered,  or  so  that  the 
health  of  any  person  employed  therein  is  likely  to  be  permanently 
injured.  A  violation  of  this  provision  renders  the  offender  liable 
to  imprisonment  for  a  period  of  not  more  than  twelve  months,  oi 
to  a  fine  of  not  more  than  $500,  with  costs  of  prosecution. 

The  parent  of  any  child  or  young  girl,  employed  in  a  factory, 
in  contravention  of  this  Act  shall,  unless  such  employment  is  with- 
out the  consent,  connivance,  or  wilful  default  of  such  parent,  be 
guilty  of  an  offence  in  contravention  of  this  Act,  and  liable  to  a 
fine  of  not  more  than  $50,  and  costs  of  prosecution. 

Under  sections  18  and  19,  employers  must  send  notice  to  the 
inspector  in  case  of  death  or  bodily  injury,  from  fire  or  accident, 
sufficient  to  prevent  the  person  injured  returning  to  wr  k  within 
six  days  after  the  injury. 

Every  person,  who  wilfully  makes  a  false  entry  in  any  register, 
notice,  certificate  or  document,  required  by  this  Act,  to  be  left  or 
served  or  sent,  or  who  wilfully  makes  or  signs  a  false  declaration 
under  this  Act,  or  who  knowingly  makes  use  of  any  such  false  entry 
or  declaration,  shall  be  liable  to  imprisonment  for  a  period  not 
exceeding  six  months,  or  to  a  fine  of  not  more  than  $100,  with 
costs  of  prosecution.     Ih.  s.  22. 

When  the  inspector  is  obstructed  in  the  execution  of  his  duties 
under  this  Act,  the  person  obstructing  him  shall  be  liable  to  a  fine 
not  exceeding  $30,  and  where  the  inspector  is  obstructed  in  a  factory, 
the  employer  shall  be  liable  to  a  fin^  not  exceeding  $30,  or  where 
the  offence  is  committed  at  night,  $100.     Ih.  s.  24,  s-s.  7. 

Justices  of  the  peace  may  grant  a  warrant,  authorizing  the 
inspector  to  enter  any  room  or  place  actually  used  as  a  dwelling, 
if  they  have  reasonable  cause  to  suppose  that  any  enactment  of  the 
Act  is  contravened  in  any  such  room  or  place  as  aforesaid.  lb. 
s.  26. 

Under  s.  38  of  the  Act,  information  must  be  laid  within  two 
months,   or   where    the   offence   is   punishable   at   discretion  by 
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imprisonment,  within  three  months  after  the  commission  of  the 
offence.  The  description  of  the  offence  in  the  words  of  the  Act» 
or  in  simihir  words,  shall  be  sufficient  in  law. 

Any  exception,  exemption,  proviso,  excuse  or  qualification, 
whether  it  does  or  does  not  accompany  the  description  of  tho 
offence,  in  the  Act,  may  be  proved  by  the  defendant,  but  need  not 
be  specified  or  negatived  in  the  information,  and  if  so  specified  or 
negatived,  no  proof  in  relation  to  the  matters  so  specified  or  nega- 
tived, shall  be  required  on  the  part  of  the  informant. 

By  s.  39  of  the  Act,  all  prosecutions  may  be  brought  before  any 
two  of  lier  Majesty's  justices  of  the  peace,  in  and  for  the  county 
where  the  penalty  was  incurred,  or  the  offence  was  committed,  or 
wrong  done,  and  in  cities  and  towns  where  there  is  a  police  magis- 
trate, before  such  police  magistrate.  The  ordinary  procedure  in 
the  case  of  summary  convictions  is  to  apply  in  this  case.  See  tbe 
52  V.  c.  43. 

PARTNER. 

As  to  theft  by  co-partner,  see  Code,  s.  311.  As  to  when  an 
innocent  partner  escapes  liability,  see  Code,  s.  379. 


PATENTS. 

The  R.  S.  O.  c.  61,  s.  54,  provides  that  any  patented  article, 
sold,  or  offered  for  sale,  must  be  stamped  with  the  date  of  the 
patent  applying  thereto,  and  non-compliance  entails  a  penalty  not 
exceeding  one  hundred  dollars.  Under  s.  55,  it  is  a  misdemeanour 
for  a  person,  who  is  not  the  patentee  of  an  article,  sold  by  him,  to 
stamp  or  mark  it  with  the  name,  or  any  imitation  of  the  name  of 
the  patentee ;  or  for  any  person  to  offer  for  sale  as  patented,  any 
article  not  patented,  for  the  purpose  of  deceiving  the  public. 
And  wilfully  making  any  false  entry  in  any  register  or  book,  or  any 
false  or  altered  copy  of  any  document  relating  to  the  pur[)oses  of 
the  Act,  is  a  misdemeanour.     Ih.  s.  56. 
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PAWNBROKERS. 


The  E.  S.  C.  c.  128,  contains  the  law  on  this  head.     Under 
3.  6,  every  pawnbroker,  who  in  any  case  stipulates  for,  or  takes  a 
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higlicr  rate  of  interest  than  the  Act  prescribes,  is  liable  to  a  penalty 
not  excel  Jing  fifty  dollars.  By  s.  7,  every  person  who  counterfeits, 
forges  or  alters  any  note  or  memorandum  given  by  a  pawnbroker 
for  goods,  pledged,  or  causes  or  procures  the  same  to  be  done,  or 
utters,  vends  or  sells  such  note  or  memorandum,  knowing  the 
same  to  be  counterfeited,  forged  or  altered,  with  intent  to  defraud 
any  person,  shall  be  liable,  on  summary  conviction,  to  imprison- 
ment for  any  term  not  exceeding  three  months. 

The  law  in  Ontario  is  contained  in  the  K.  S.  c.  155. 

A  person  cannot  be  considered  a  "  pawnbroker  "  by  engaging 
in  a  shigle  act  of  receiving  or  taking  a  pawn  or  pledge,  as  this 
would  not  be  exercising  the  trade  of  a  pawnbroker.  E.  v.  Andrews, 
25  Q.  B.  (Ont.)  196. 

The  same  rule  prevails  under  "  The  Quebec  Act,"  34  Y.  c.  2, 
s.  69 ;  see  Perkins  v.  Martin,  25  L.  C.  J.  36. 

Prior  to  the  passing  of  the  recent  Act  it  was  held,  in  Ontario, 
that  a  pawnbroker  might  legally  charge  any  rate  of  interest  agreed 
on  between  him  and  the  pledgor.    R.  v.  Adams,  8  P.  E.  (Ont.)  462. 
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PEACE  ON  PUBLIC  WORKS. 

The  E.  S.  C.  c.  151,  is  the  Act  respecting  the  preservation  of 
peace  in  the  vicinity  of  public  works.  Where  necessary,  the  Act 
may  be  brought  into  force  by  proclamation  within  the  limits  of 
any  public  works.  After  the  Act  comes  in  force,  every  weapon  in 
the  hands  of  every  person  employed  on  the  works  must  be  delivered 
up,  or  in  default  the  same  may  be  seized,  and  the  offender  incurs 
a  penalty  not  exceeding  four  dollars,  and  not  less  than  two  dollars, 
for  every  weapon  found  in  his  possession,  lb.  ss.  3  and  5.  The 
sale  of  intoxicating  liquor  is  prohibited,  lb.  s.  13.  All  the  pro- 
visions of  every  law  respecting  the  duties  of  justices  of  the  peace  in 
relation  to  summary  convictions  and  orders,  and  to  appeals  from 
such  convictions,  and  for  the  protection  of  justices  of  the  peace 
when  acting  as  such,  or  to  facilitate  proceedings  by  or  before  them, 
in  matters  relating  to  summary  convictions  and  orders,  shall,  in 
80  far  as  they  are  not  inconsistent  with  this  Act,  apply  to  every 
justice  of  the  peace  mentioned  in  the  Act.    lb.  s.  21. 
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PERJURY  AND  SUBORNATION  OF  PERJURY. 

Perjury  is  an  assertion  as  to  a  matter  of  fact,  opinion,  belitf  or 
knowledge,  made  by  a  witness  in  a  judicial  proceeding  as  part  of 
his  evidence,  upon  oath  or  aftirmation,  whether  such  evidenc(.'  is 
given  in  open  court,  or  by  affidavit  or  otherwise,  and  whether  such 
evidence  is  material  or  not,  such  assertion  being  known  to  such 
witness  to  be  false,  and  being  intended  by  him  to  mislead  the  court, 
jury,  or  person  holding  the  proceeding.  Evidence  in  this  section 
includes  evidence  given  on  the  voir  dire  and  evidence  given  before 
a  grand  jury. 

Every  pereon  is  a  witness  within  the  meaning  of  this  section 
who  actually  gives  his  evidence,  whether  he  was  competent  to  be  a 
witness  or  not,  and  whether  his  evidence  was  admissible  or  not. 

Every  proceeding  is  judicial  within  the  meaning  of  this  section 
which  is  held  in  or  under  the  authority  of  any  court  of  justice,  or 
before  a  grand  jury,  or  before  either  the  Senate  or  House  of  Com- 
mons of  Canada,  or  any  committee  of  either  the  Senate  or  House 
of  Commons,  or  before  any  Legislative  Council,  Legislative 
Assembly  or  House  of  Assembly  or  any  committee  thereof, 
empowered  by  law  to  administer  an  oath,  or  before  any  justice  of 
the  peace,  or  any  arbitrator  or  umpire,  or  any  person  or  body  of 
persons  authorized  by  law  or  by  any  statute  in  force  for  the  time 
being  to  make  an  enquiry  and  take  evidence  therein  upon  oath,  or 
before  any  legal  tribunal  by  which  any  legal  right  or  liability  can 
be  established,  or  before  any  person  acting  as  a  court,  justice  or 
tribunal,  having  power  to  hold  such  judicial  proceeding,  whether 
duly  constituted  or  not,  and  whether  the  proceeding  was  duly 
instituted  or  not  before  such  court  or  person  so  as  to  authorize  it 
or  him  to  hold  the  proceeding,  and  although  such  proceeding  was 
held  in  a  wrong  place  or  was  otherwise  invalid. 

Subornation  of  perjury  is  counselling  or  procuring  a  person  to 
commit  any  perjury  which  is  actually  committed.     Code,  s,  145. 

On  a  charge  of  perjury  it  is  not  necessary  to  prove  that  the 
subject  matter  of  the  perjury  was  material  to  the  issue,  in  which 
the  perjury  was  committed.  R.  v.  Roes,  28  L.  C.  J.  261.  There- 
fore, a  false  affirmation  of  a  Quaker  or  other  person  who  is  by  law 
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authorized  to  make  an  affirmation  or  declaration  in  lieu  of  an  oath, 
may  amount  to  perjury  as  well  as  oral  evidence  in  open  court. 
Stit!  the  Interpretation  Act,  R.  S.  C.  c.  1,  s.  7  (28). 

Before  perjury  can  be  assigned  it  must  be  shown  that  the 
person  administering  the  oath  had  authority  to  do  so.  See  R.  v. 
Ll..yd,  19  Q.  B.  D.  213. 

The  Interpretation  Act,  R.  S.  C.  c.  1,  s.  7  (29),  provides, 
whenever,  by  an  Act  of  Parliament,  or  by  a  rule  of  the  Senate  or 
House  of  Commons,  or  by  an  order,  regulation  or  commission, 
made  or  issued  by  the  Governor  in  Council,  under  any  law  author- 
izing him  to  require  the  taking  of  evidence  nnder  oath,  an  oath  is 
authorized  or  directed  to  be  made,  taken  or  administered,  such 
oath  may  be  administered,  and  a  certificate  of  its  having  been 
made,  taken  or  administered,  may  be  given  by  any  one  named  in 
an}  such  Act,  rule,  order,  regulation  or  commission,  or  a  Justice 
of  the  Peace  having  authority  or  jurisdiction  within  the  place 
where  the  oath  is  administered.     See  also  the  56  V.  c.  31. 

When  an  oath  is  administered  without  any  authority,  the  per- 
son taking  such  oath  cannot  be  convicted  of  perjury.  R.  v.  Martin, 
21  L.  C.  J.  156;  R.  v.  Mcintosh,  1  Hannay,  872.  The  person 
administering  the  oath  must  be  exercising  bis  jurisdiction  at  the 
time  the  oath  is  administered.     McAdam  v.  Weaver,  2  Kerr,  176. 

It  is  a  well-known  rule  that  the  testimony  of  a  single  witness  is 
not  sufficient  to  convict  on  a  charge  of  perjury.  Two  witnesses,  at 
least,  must  contradict  what  the  accused  has  sworn,  or,  at  any  rate, 
one  must  so  contradict,  and  other  evidence  must  materially 
corroborate  that  contradiction.     See  Code,  s.  684. 

The  offence  of  perjury  consists  in  taking  a  false  oath  in  a  judicial 
proceeding,  and  whether  the  oath  is  taken  in  a  judicial  proceeding 
before  a  court,  at  common  law,  or  acting  on  a  statute,  it  is  equally 
an  oath  taken  in  a  judicial  proceeding,  and  punishable  as  perjury. 
R.  V.  Castro,  L.  R.  9  Q.  B.  350. 

Any  oath  or  affirmation  f  Iministered  under  the  authority  of 
any  Act  of  the  Provincial  Legislatures,  entails  the  same  conse- 
quences, with  respect  to  perjury,  as  if  the  oath  were  administered 
under  the  authority  of  an  Act  of  the  Parliament  of  Canada.  Code, 
8.  145  (3). 
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So  it  18  perjury  to  swear  falsely  in  any  province  in  any  affidavit 
to  be  used  in  any  other  province.     Code,  s.  149. 

The  swearing  falsely  by  a  voter,  at  an  election  of  aldermen  for 
the  city  of  Toronto,  that  he  was  the  person  described  in  the  list  of 
voters,  not  being  made  perjury  by  any  express  enactment,  was  held 
not  an  oath  upon  which,  by  the  common  law,  perjury  could  be 
assigned,  not  being  in  any  judicial  proceeding  or  anything  tending 
to  render  effectual  a  judicial  proceeding.  Thomas  v.  Platfc,  1  Q.  B. 
(Out.)  217.  But  this  would  now  be  perjury  under  the  statute,  as 
the  offence  is  not  now  confined  to  evidence  given  in  judicial 
proceedings. 

As  to  the  indictment  for  perjury,  see  Code,  s.  616,  and  as  to  the 
certificate  of  the  trial  at  which  perjury  was  committed,  see  Code, 
s.  691. 

Under  the  R.  S.  C.  c.  154,  s.  4,  any  judge  may  direct  the  prose- 
cution of  any  person  who  appears  to  be  guilty  of  perjury  in  giving 
evidence  before  the  court. 

When  the  false  evidence  is  in  an  affidavit  or  written  deposition, 
it  may  be  quoted  according  to  the  very  terms  of  the  deposition  in 
which  the  false  statements  were  made,  so  also  the  tenor  or  sub- 
stance of  the  false  statement  may  be  charged  in  the  information. 
But  the  true  sense  of  everything  which  relates  to  the  subject  upon 
which  perjury  is  assigned  must  be  shown,  but  not  matters  which 
are  foreign  thereto.  E.  v.  Trudel,  14  Q.  L.  E.  193 ;  see  form  FF 
in  schedule  one. 

PERSONATION. 

Under  the  E.  S.  C.  c.  8.  s.  89,  every  person  who,  at  any 
election  of  a  member  of  the  House  of  Commons  of  Canada,  applies 
for  a  ballot  paper  in  the  name  of  some  other  person,  whether 
living  or  dead,  or  a  fictitious  person,  or  having  voted  at  any 
election,  applies  at  the  same  election  for  a  ballot  paper  in  his  own 
name,  is  guilty  of  personation  and  liable  to  a  penalty,  not  exceed- 
ing two  hundred  dollars,  and  to  imprisonment  for  a  term  not 
exceeding  six  months.  Section  90  makes  it  a  misdemeanour  for  a 
candidate  to  corruptly  induce  any  person  to  personate  any  voter. 
Under  section  103,  every  one  who  aids,  abets  or  procures  the  cora- 
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mission,  l)y  any  person,  of  the  offence  of  personation,  is  liablo  to 
a  penalty  not  excecdinf^  two  hundred  dollars,  and  to  imprisoniiuiit 
for  a  term  not  exceeding  six  months. 

If,  at  a  parliamentary  election,  a  man  applies  to  the  presiding 
ofiicer  for  a  ballot  paper  in  a  name  other  than  his  name  of  oriffin, 
or  in  the  name  by  which  ho  is  generally  known,  but  in  a  name 
which  appears  on  the  register  of  voters,  and  which  was  inserted 
therein  by  the  overseers  in  the  belief  that  it  was  the  name  of  the 
applicant,  and  for  the  purpos.e  of  putting  him  on  the  register,  he 
is  entitled  to  vote,  and  is  not  guilty  of  the  offence  of  personation. 
K.  V.  Fox,  10  Cox,  106. 

Every  one  is  guilty  of  an  indictable  offence,  and  liable  to  fn);v- 
teen  years'  imprisonment,  who  with  intent  fraudulently  to  obtain 
any  property,  personates  any  person,  living  or  dead,  or  admin- 
istrator, wife,  widow,  next  of  kin  or  relation  of  any  person.  Code. 
8.  450. 

PETROLEUM. 

Under  the  "  Petroleum  Inspection  Act,"  E.  S.  C.  c.  102,  as 
amended  by  the  56  V.  c.  86,  s.  10,  various  penalties  are  imposed 
for  different  offences  against  the  Act.  Under  the  20th  section,  a 
penalty  of  one  hundred  dollars  is  imposed  on  every  person  altering 
any  inspector's  brands  or  marks,  or  counterfeiting  any  such  brand 
or  mark,  or  emptying  any  package  marked  or  inspected,  or  im- 
properly using  or  hiring  or  lending  any  inspector's  brands.  See 
54  &  55  V.  c.  49. 

PETTY    TRESPASS. 

In  Ontario,  the  E.  S.  e.  101,  governs  this  offence,  and 
summary  proceedings  may  be  taken  before  one  justice  of  the 
peace. 

This  Act  does  not  apply  where  the  party  trespassing  acted 
under  a  fair  and  reasonable  supposition  that  he  had  a  right  to  do 
the  act  complained  of.  Whether  he  so  acted  is  a  fact  to  be 
adjudicated  upon  by  the  convicting  justice,  on  the  evidence 
produced  before  him.  When  be  so  adjudicates,  the  court  will  not 
review  his  decision  on  certiorari.  E.  v.  Malcolm,  2  0.  E.  511 ; 
see  also  E.  S.  0.  c.  195.  . 
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Tlie  R.  S.  C.  c.  80,  contains  tho  law  on  this  head.  Every 
penalty,  imposed  by  the  Act,  may  be  recovered  in  a  suniniary 
manner  before  a  stipendiary  magistrate,  ))<)lice  magistrate,  or 
two  justices  of  the  peace  under  the  "  Summary  Convictions  Act." 
lb.  s.  101. 

PinACY. 

Every  one  is  guilty  of  an  indictable  offence  who  does  any  act 
which  amounts  to  piracy  by  the  law  of  nations,  and  is  liable  to  tlje 
following  punishment : — 

(a)  To  death,  if  in  committing  or  attempting  to  commit  such 
crime  the  offender  murders,  attempts  to  murder  or  wouni'  any 
person,  or  does  any  act  by  which  the  life  of  any  person  is  likely  to 
be  endangered  ; 

(6)  To  imprisonment  for  life  in  all  other  cases.     Code,  s.  '  27. 

As  to  piratical  acts  within  Canada,  cr  such  acts  by  unf  who 
comes  or  ie  brought  within  Canada  without  being  tried  therefor. 
See  Code,  s.  128. 

As  to  piracy  with  violence,  see  s.  129,  and  s.  130  as  to  not 
fighting  pirates. 

There  is  a  right  to  arrest  without  warrant  any  one  found  com- 
mitting piracy,  piratical  acts,  or  piracy  with  violence.  Code, 
s.  552,  VIII. 

This  offence  at  common  law  consists  in  committing  those  acts 
of  robbery  and  depredation  upon  the  high  seas,  which,  if  committed 
upon  land,  would  have  amounted  to  felony  there. 

The  Imp.  Stat.  12  &  13  V.  c.  96,  extends  to  Canada,  and  makes 
provision  for  the  trial  of  this  offence.  It  may  be  observed  that  our 
great  inland  lakes  are,  for  the  purposes  of  this  offence,  considered 
as  the  high  seas,  and  our  magistrates  can  take  cognizance  of  piracy 
committed  on  the  lakes,  although  in  American  waters,  and  in  the 
same  manner  as  if  committed  on  the  high  seas.  R.  v.  Sharp,  5 
P.  R.  (Ont.)  135. 

POLICE. 

The  R.  S.  C.  c.  184,  is  the  Act  respecting  the  police  of  Canada, 

C.M.M. — 35 
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ryST   OFFICE. 

The  R.  S.  C.  c.  35,  is  the  Act  respecting  the  postal  service  ;  as. 
79  to  81,  83,  84,  88,  90,  91,  96, 103, 1C7, 110  and  111  are  repealed. 
See  Code,  schedule  two.  Unlawfully  issuing  a  money  order  with  a 
fraudulent  intent  is  an  indictable  offence,  lb.  s.  85 ;  or  forging  any 
postage  stamp  or  money  order,  lb.  ss.  86  and  87.  Under  s.  92, 
enclosing  any  explosive  substance  in  any  letter,  packet  or  other 
available  matter,  sent  by  post,  is  a  misdemeanour.  So  removing 
from  any  letter  any  postage  stamp  with  a  fraudulent  intent  is  a 
misdemeanour.  lb.  s.  94.  So  it  is  a  misdemeanour  for  any  mail 
carrier  to  be  drunk  on  duty.  lb.  s.  97.  The  Act  was  amended 
by  the  52  V.  c.  20. 

PRISONS. 

The  R.  S.  C.  c.  183,  is  the  Act  respecting  Public  and  Reforma- 
tory prisons.     See  also  Code,  ss.  950  to  956. 

PRIZE-FIGHTING. 

Section  92  of  the  Code  defines  a  prize  fight  to  mean  an  encoun- 
ter or  fight,  with  fists  or  hands,  between  two  persons,  who  have 
met  for  such  purpose,  by  previous  arrangement  made  by  or  for 
them.  To  send  or  accept  any  challenge  to  fight,  or  to  train  for  the 
same,  or  act  as  trainer  or  second  to  any  person  who  intends  to 
engage  in  a  prize  fight,  or  to  engage  as  principal  in  a  prize  fight, 
is  an  offence  punishable  on  summary  conviction.  Code,  s.  93.  See 
also  Bs.  94,  95,  96  and  97.     R.  S.  C.  c.  153,  ss.  6,  7  and  10. 

Mere  voluntary  presence  at  a  fight  does  not  as  a  matter  of  law 
necessarily  render  persons  so  present,  guilty  of  an  assault,  as  aid- 
ing and  abetting  in  such  fight.  A  prize-fight  is,  however,  illegal, 
and  all  persons  aiding  and  abetting  therein,  are  guilty  of  assault 
and  the  consent  of  the  persons,  actually  engaged  in  fighting,  to  the 
interchange  of  blows,  does  not  afford  any  answer  to  the  criminal 
charge  of  assault.    R.  y-  Coney,  8  Q.  B.  D.  534. 

PROCEDURE   ON   APPEALS  TO  THE   JUDGE   OF   THE   COUNTY   COURT  IN 

ONTARIO. 
{See  ante,  p.  221.) 
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The  R.  S.  C.  c.  165,  s.  35,  made  it  felony  to  act  or  profess  to  act 
under  any  false  process  of  court,  or  anytliing  purporting  to  be  such 
process,  knowing  it  to  be  false.  S.  423  (C.)  (a)  &  (c),  and  s.  424, 
of  the  Code  would  probably  now  cover  this  offence. 

In  order  to  convict  a  person  of  the  offence  of  acting  or  profes- 
sing to  act  under  any  false  colour,  or  pretence  of  the  process  of  the 
court  it  is  not  necessary  to  show  that  the  document  used  bore  any 
resemblance  to  the  actual  genuine  process  of  that  court ;  it  is  enough 
if  he  falsely  and  fraudulently  pretends  that  process  has  issued,  and 
that  in  what  he  does,  he  is  acting  under  such  process.  R.  v.  Evans, 
7  Cox,  293. 

A  document,  appearing  on  the  face  of  it,  to  be  a  mere  notice  by 
a  plaintiff  to  a  defendant,  to  produce  accounts  on  the  trial  of  a 
cause,  though  headed,  "  In  the  County  Court  of  L."  and  entitled  as 
if  in  a  cause  in  that  court,  does  not  "  purport "  to  be  any  process 
of  the  county  court,  and  will  not  support  an  indictment  so  alleging 
it.     li.  v.  Castle,  7  Cox,  375. 

PROCURING   PROSTITUTION. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years'  imprisonment  with  hard  labour,  who  - 

(fl)  procures,  or  attempts  to  procure,  any  girl  or  woman  under 
twenty-one  years  of  age,  not  being  a  common  prostitute  or  of  known 
immoral  character,  to  have  unlawful  carnal  connection,  either 
within  or  without  Canada,  with  any  other  person  or  persons  ;  or 

(6)  inveigles  or  entices  any  such  woman  or  girl  to  a  house  of 
ill-fame  or  assignation  for  the  purpose  of  illicit  intercourse  or  pro- 
stitution, or  knowingly  conceals  in  such  house  any  such  woman  or 
girl  so  inveigled  or  enticed;  or 

(c)  procures,  or  attempts  to  procure,  any  woman  or  girl  to 
become,  either  within  or  without  Canada,  a  common  prositute ;  or 

(rf)  procures,  or  attempts  to  procure,  any  woman  or  girl  to 
leave  Canada  with  intent  that  she  may  become  an  inmate  of  a 
brothel  elsewhere  ;  or 
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(c)  procures  any  woman  or  girl  to  come  to  Canada  from  abroad 
with  intent  that  she  may  become  an  inmate  of  a  brothel  in 
Canada ;  or 

(/)  procures,  or  attempts  to  procure,  any  woman  or  girl  to  leave 
her  usual  jjlace  of  abode  in  Canada,  such  place  not  being  a  brothel, 
with  intent  that  she  may  become  an  inmate  of  a  brothel  within  or 
without  Canada ;  or 

(g)  by  threats  or  intimidation  procures,  or  attempts  to  procure, 
any  woman  or  girl  to  have  any  unlawful  carnal  connection,  either 
within  or  without  Canada ;  or 

(h)  by  false  pretences  or  false  representations  procures  any 
woman  or  girl,  not  being  a  common  prostitute  or  of  known  immoral 
character,  to  have  any  unlawful  carnal  connection,  either  within  or 
without  Canada ;  or 

(i)  applies,  administers  to,  or  causes  to  be  taken  by  any  woman 
or  girl  any  drug,  intoxicating  liquor,  matter,  or  thing  with  intent  to 
stupefy  or  overpower  so  as  thereby  to  enable  any  person  to  have 
unlawful  carnal  connection  with  such  woman  or  girl.  53  V.  c.  39, 
s.  9;  R.  S.  C.  c  157,  s.  7 ;  Code,  s.  185. 

Every  one  who,  being  the  parent  or  guardian  cf  any  girl  or 
woman — 

(a)  procures  such  girl  or  woman  to  have  carnal  connection  with 
any  man  other  than  the  procurer  ;  or 

{b)  orders,  is  party  to,  permits  or  knowingly  receives  the  avails 
of  the  defilement,  seduction  or  prostitution  of  such  girl  or  woman, 

is  guilty  of  an  indictable  offence,  and  liable  to  fourteen  years' 
imprisonment  if  such  girl  or  woman  is  under  the  age  of  fourteen 
years,  and  if  such  girl  or  woman  is  of  or  above  the  age  of  fourteen 
years  to  five  years'  imprisonment.  53  V.  c.  37,  s.  9;  Code,  s.  186. 
See  also  ss.  187  &  188  of  the  Code. 

On  an  indictment  for  attemping  to  procure  a  woman  to  become 
a  common  prostitute  in  corroboration  of  her  evidence  that  for  such 
purposes  the  prisoner  had  taken  her  to  a  bawdy  house;  evidence 
of  the  general  reputation  of  the  house  is  admissible.  K.  v. 
McNamara,  20  0.  R.  489. 
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Every  one  who,  being  the  owner  and  occupier  of  any  premises, 
^r  having,  or  acting  or  assisting  in,  the  management  or  control 
thereof,  induces  or  knowingly  suffers  any  girl  of  such  age  as  in  this 
section  mentioned  to  resort  to,  or  be  in  or  upon  such  premises  for 
the  purpose  of  being  unlawfully  and  carnally  known  by  any  man, 
■whether  such  carnal  knowledge  is  intended  to  be  with  any  particu- 
lar man,  or  generally,  is  guilty  of  an  indictable  offence  and — 

(a)  is  liable  to  ten  years'  imprisonment  if  such  girl  is  under  th'- 
the  age  of  fourteen  years  ;  and 

(b)  is  liable  to  two  years'  imprisonment  if  such  girl  is  of  or 
above  the  age  of  fourteen  and  under  the  age  of  sixteen  years. 
E.  S.  C.  c.  157,  s.  5  ;  53  V.  c.  37,  s.  3.     Code,  s.  187. 

Prosecutions  under  the  foregoing  sections  185,  186,  and  187  of 
the  Code  must  be  within  one  year  from  the  commission  of  the 
offences.     Code,  s.  551,  (c)  (viii)  (ix)  (x). 

The  prisoner  will  be  liable,  under  s.  187  of  the  Code,  though 
the  girl  in  question  be  the  prisoner's  daughter,  and  the  premises  in 
respect  of  which  the  charge  is  made  be  the  home  where  she  resides 
with  the  prisoner.     E.  v.  Webster,  IG  Q.  B.  D.  134. 
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PROSTITUTES. 
(iS'ee  ante  p.  124.    See  also  Vaohancy.) 
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PUBLIC    HEALTH. 

In  Ontario  the  E.  S.  c.  205  is  the  Act  respecting  the  public 
Health  ;  see  also  the  52  V.  c.  42  and  56  V.  c.  44. 

By  the  6th  clause  of  a  city  by-law,  passed  under  this  statute,  it 
was  provided  that  before  proceeding  to  construct,  reconstruct,  or 
alter  any  portion  of  the  drainage,  ventilation,  or  water-syst(  m  of 
a  dwelling  house,  etc.,  "the  owner,  or  his  agent,  constrroting  the 
same,"  should  file  in  the  city  engineer's  cfuce  an  application  for 
a  permit  therefor,  which  should  be  accompanied  with  a  specifica- 
tion or  abstract  thereof,  etc.,  and  by  the  11th  clause,  that  after  the 
approval  of  such  plan  or  specification,  no  alteration  or  deviation 
therefrom  would  be  allowed,  except  on  the  application  of  "  the 
owner,  or  the  agent  of  the  owner,"  to  the  city  engineer.     By  s.  22 
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of  the  Act,  owner  is  defined  as  meaning  the  person,  for  the  time 
being,  receiving  the  rent  of  the  lands  on  hia  own  account  or  as 
agent  or  trustee  of  any  such  person  who  would  so  receive  the  same 
if  such  lands  and  premises  were  let.  It  was  held  that  the  agent 
intended  by  the  Act,  and  coming  within  the  terms  of  the  by-law, 
meant  a  person  acting  for  the  owner  as  trustee,  or  in  some  such 
capacity,  etc.,  and  did  not  include  a  plumber  employed  by  the 
owner  to  re-construct  the  plumbing  in  his  dwelling  house.  K.  v. 
Watson,  19  0.  R.  646. 

PUBLIC   LANDS. 

Under  the  R.  S.  C.  c.  54,  s.  137,  every  person  who,  in  any  part 
of  the  Dominion  lands,  interrupts,  molests  or  hinders  any  Dominion 
land  surveyor,  while  in  the  discharge  of  his  duty  as  a  surveyor,  is 
guilty  of  a  misdemeanour.  Under  s.  138,  every  person  who  know- 
ingly and  wilfully  pulls  down,  defaces,  alters  or  removes  any 
mound,  post  or  monument  erected,  planted  or  placed  in  any 
original  survey,  is  guilty  of  felony.  Under  s-s.  2  of  this  section,  it 
is  a  misdemeanour  to  wilfully  pull  down  or  destroy  any  other  land- 
mark. 

The  misdemeanour,  mentioned  in  this  section,  can  only  be  com- 
mitted in  relation  to  boundaries  or  landmarks  which  have  been 
legally  placed  by  a  land  surveyor,  with  all  the  formalities  required 
by  said  statute  to  mark  the  limit  or  line  between  two  adjoining 
lots  of  land.     R.  v.  Austin,  11  Q.  L.  R.  76. 


RAILWAYS. 

The  61  V.  c.  29,  provides  for  the  proper  working  of  railways. 
The  Act  has  been  amended  by  the  53  V.  c.  28,  the  55  and  56  V. 
c.  27,  and  the  56  V.  c.  27.  Under  s.  291,  it  is  a  misdemeanour  to 
place  baggage,  freight,  merchandise  or  lumber  cars  in  rear  of 
passenger  cars.  So  every  person  who  is  intoxicated  while  he  is  in 
charge  of  a  locomotive  engine,  or  acting  as  the  conductor  of  a  car 
or  train  of  cars,  is  guilty  of  a  misdemeanour.  Tb.  s.  292.  The 
same  rules  apply  to  government  railways.  R.  S.  C.  c.  38,  ss.  67 
&  68. 
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Section  263  provides,  that  when  a  train  is  overdue  for  half  an 
hour,  the  time  when  it  may  be  expected  must  be  posted  up  or 
written  with  white  chalk  on  a  blackboard,  and  for  wilful  neglect  a 
penalty  of  five  dollars  may  be  recovered. 

Section  275  provides,  that  every  company  shall  cause  all  thistles 
and  other  noxious  weeds  growing  on  the  cleared  land  or  ground 
adjoining  the  railway  and  belonging  to  such  company,  to  be  cut 
dovn  and  kept  constantly  cut  down  or  to  be  rooted  out,  and  a 
penalty  of  two  dollars  per  day  is  imposed  for  neglect. 

Under  s.  281  of  the  Act,  any  two  justices  of  the  peace,  or  a 
stipendiary  or  police  magistrate,  may  appoint  or  dismiss  railway 
constables.  In  the  Province  of  Quebec  such  appointment  or  dis- 
missal must  be  by  the  judge  of  the  Court  of  Queen's  Bench  or 
Superior  Court,  or  clerk  of  the  peace,  or  clerk  of  the  crown,  or 
judgt  of  the  sessions  of  the  peace.  A  similar  provision  is  made  by 
the  R  S.  C.  c.  38,  s.  54,  s-s.  4,  in  reference  to  constables  on  Govern- 
ment railways. 

Under  "  The  Quebec  Railway  Act,"  a  justice  of  the  peace  has 
jurisdiction  to  entertain  a  complaint  against  a  company  for 
obstructing  a  highway.  The  Dominion  Act  has  not  the  effect  of 
abrogating  the  provisions  of  the  Quebec  Act  with  respect  to  the 
local  railways  to  which  the  Dominion  Act  applies.  Re  Quebec 
Central  Ry.,  11  Q.  L.  R.  193. 

Under  s.  250  of  the  Code,  it  is  an  indictable  offence  to  put  or 
throw  upon  or  across  a  railway,  any  wood,  stone,  or  other  matter 
or  thing,  with  intent  to  injure  or  endanger  the  safety  of  any  person 
travelling  or  being  upon  any  railway.     See  also  s.  251. 

So  it  is  an  indictable  offence  to  obstruct  a  railway  in  a  manner 
likely  to  cause  danger  to  valuable  property,  without  endangering 
life  or  person.     Code,  s.  489  ;  see  also  ss.  490  and  491. 

As  to  conveyance  of  cattle  on  railways,  see  Code,  s.  514.  As  to 
breaches  of  contract  by  railways,  see  Code,  s.  521,  s-s.  3. 

A  copy  of  the  ss.  521  and  522  of  the  Code  must  be  posted  up  at 
the  railway  station,  s.  522 ;  see  also  ante,  p.  519. 
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RAr  ',VAY   PASSENGEH   TICKETS. 

The  R.  S.  C.  c.  110,  provides  that  all  persons  selling  tickets 
must  be  duly  authorized,  and  that  the  company  must  redeem 
unused  tickets  or  refund  the  unearned  portion,  if  this  is  claimed 
within  thirty  days  from  the  expiration  of  the  time  for  which  the 
ticket  was  issued.  Every  person  offending  against  the  Act  is 
liable  on  summary  conviction  before  a  justice  of  the  peace  to  a 
penalty  not  exceeding  fifty  dollars  and  not  less  than  twenty  dollars 
and  costs,  (s.  8.)  Every  complaint  respecting  an  offence  again3t 
the  Act  is  to  be  prosecuted  under  the  provisions  of  the  "  Summary 
Convictions  Act."     Ih.  s.  11. 


RAPE. 

Eape  is  the  act  of  a  man  having  carnal  knowledge  of  a  woman 
who  is  not  his  wife  without  her  consent,  or  with  consent  whicl  has 
been  extorted  by  threats  or  fear  of  bodily  harm,  or  obtained  by 
personating  the  woman's  husband,  or  by  false  and  fraudulent 
representations  as  to  the  nature  and  quality  of  the  act. 

No  one  under  the  age  of  fourteen  years  can  commit  this  oifence. 

Carnal  knowledge  is  complete  upon  penetration  to  any,  even 
the  slightest  degree,  and  even  without  the  emission  of  seed. 
R.  S.  C.  c.  174,  s.  226.     Code  s.  206,  56  V.  c.  32. 

As  to  the  degree  of  force  required  the  woman  must  be  quite 
over-come  by  force  and  terror,  and  there  must  be  as  much  resist- 
ance on  her  part  as  is  possible  under  the  circumstances  so  as  to 
make  the  ravisher  see  and  know  that  she  is  really  resisting  to  the 
uttermost.     E.  v.  Pick,  16  C.  P.  (Ont.)  379. 

A  husband  cannot  commit  a  rape  upon  his  wife  by  carnally 
knowing  her  himself.  Neither  can  a  boy  under  fourteen  years  of 
age  as  he  is  presumed  to  be  physically  incapable  of  committing  the 
offence.  But  both  a  husband  and  a  boy  under  fourteen  may  be 
convicted  as  principals  in  the  second  degree  and  may  be  punished 
for  being  present  aiding  and  abetting. 

Where  a  married  woman  consented  to  the  prisoner  having  con- 
nection with  her,  under  the  impression  that  he  was  her  husband, 
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the  court  held  that  he  was  guilty  of  rape.     R.  v.  Dee,  15  Cox,  579, 
and  he  is  under  the  Code. 

In  several  other  cases  the  contrary  was  held  and  that  the  party 
was  only  liable  to  be  indicted  for  an  assault.  R.  v.  Francis,  13 
Q.  B.  (Ont.)  116;  R.  v.  Barrow,  L.  R.  1  C.  C.  R.  156. 

But  it  is  submitted  it  is  now  a  rape  where  the  woman  is  asleep, 
and  for  that  reason  does  not  resist.     See  R.  v.  Young,  14  Cox,  114. 

The  crime  of  rape  is  the  having  connection  with  a  woman 
forcibly  where  she  neither  consents  before  nor  after.  R.  v. 
Fletcher,  8  Cox,  131. 

Where  the  woman  is  an  idiot  or  lunatic  the  mere  proof  of  the 
act  of  connection  will  not  warrant  the  case  being  left  to  the  jury. 
There  must  be  some  evidence  that  it  was  without  her  consent, 
e.g.,  that  she  was  incapable  of  expressing  consent  or  dissent,  or 
from  exercising  any  judgment  upon  the  matter  from  imbecility  of 
mind  or  defect  of  understanding,  and  if  she  gave  her  consent  from 
animal  instinct  or  passion  it  would  not  be  a  rape.  R.  v.  Connelly, 
26  Q.  B.  (Ont.)  317. 

But  where  the  woman  is  so  idiotic  as  to  be  incapable  of  express- 
ing assent  or  dissent,  a  party  who  attempts  to  have  connection 
with  her  without  her  consent,  is  guilty  of  an  attempt  at  rape,  but 
if  from  her  state  and  condition  the  prisoner  had  reason  to  think 
that  she  was  consenting,  he  ought  to  be  acquitted  whether  in  the 
case  of  rape  or  an  attempt  at  rape.  lb.  R.  v.  Barrett,  L.  R.  2 
C.  C.  R.  81 ;  see  also  R.  v.  Pressy,  10  Cox,  635. 

The  prisoner  professed  to  give  medical  and  surgical  advice  for 
money.  The  prosecutrix,  a  girl  of  nineteen,  consulted  him  with 
reference  to  illness  from  which  she  was  suffering.  He  advised 
that  a  surgical  operation  should  be  performed,  and  under  pretence 
of  performing  it,  had  carnal  connection  with  the  prosecutrix.  She 
submitted  to  what  was  done,  not  with  any  intention  that  he  should 
have  carnal  connection  with  her,  but  under  the  belief  that  he  was 
merely  treating  her  medically,  and  performing  a  surgical  operation, 
that  belief  being  wilfully  and  fraudulently  induced  by  the  prisoner, 
and  it  was  held  that  he  was  guilty  of  rape.  R.  v.  Flattery,  L.  R. 
2  Q.  B.  D.  410. 
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A  child  under  ten  years  of  age,  cannot  give  consent  to  any 
criminal  intercourse,  so  as  to  deprive  that  intercourse  of  crim- 
inality ;  and  a  person  may  be  convicted  of  attempting  to  have 
carnal  knowledge  of  such  child,  even  though  she  consents  to  the 
act  done.  R.  v.  Beall,  L.  R.  1  C.  C,  R.  10.  See  Code,  ss.  268- 
269.  But  the  consent  in  such  case  will  render  the  attempt  no 
assault.  R.  v.  Cockburn,  3  Cox,  543 ;  R.  v.  Connolly,  26  Q.  B. 
(Ont.)  323.     See  however.  Code,  s.  261. 

On  u  charge  of  attempt  to  commit  rape,  the  consent  of  the  girl 
is  immaterial,  and  therefore  evidence  of  such  consent  should  not 
be  received.     R.  v.  Paquet,  9  Q.  L.  R.  351. 

To  establish  the  offence  of  unlawfully  and  carnally  knowing  a 
girl  under  the  age  of  thirteen  years,  it  is  not  necessary  to  prove 
emission  of  seed,  and  it  seems  that  in  everj'  case  where  carnal 
knowledge  constitutes  a  crime  that  crime  is  complete  without 
emission  upon  proof  of  penetration.  R.  v.  Marsden,  L.  R.  2  Q.  B. 
149  (1891)    See  Code,  s.  266  (3),  amended  by  the  56  V.  c.  32. 

The  defendant  was  indicted  and  convicted  for  committing  a  rape 
on  his  daughter.  The  judge  left  it  to  the  jury  to  say  whether,  on 
the  evidence,  the  act  Oi  connection  was  consummated  through  fear 
or  merely  through  solicitation.  The  court  held  that  the  questioo 
was  one  of  fact  entirely  for  the  jury,  and  could  not  have  been  with- 
drawn from  them,  there  being  ample  evidence  to  sustain  the  charge, 
and  the  conviction  was  aflSrraed,  the  case  having  been  properly  sub- 
mitted to  the  jury.     R.  v.  Cardo,  17  0.  R.  11. 

On  a  trial  for  rape,  the  evidence  of  the  prosecutrix  was  that  the 
prisoner  knocked  her  down,  got  on  her,  pulled  up  her  clothes,  and 
committed  a  rape  on  her.  A  witness  proved  that  the  prisoner 
stated  that  he  did  no  more  than  her  husband  would  have  done. 
Evidence  was  admitted  of  a  statement  made  by  prisoner's  counsel 
at  a  previous  trial,  on  behalf  of  prisoner,  that  prisoner  had  had 
connection  with  the  woman,  with  her  consent,  and  that  he  had  paid 
her  $1.  It  was  held  that  there  was  sufficient  evidence  of  the  com- 
mission of  the  offence,  and  that  the  statement  of  the  prisoner's 
counsel  was  properly  admitted.     R.  v.  Bedere,  21  0.  R.  189. 

As  to  evidence  in  case  of  rape,  see  also  R.  v.  Lloyd,  19  0.  R. 
352. 
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Persons  found  committing  a  rape,  or  attempting  it,  or  defiling 
children  under  fourteen,  may  be  arrested  without  warrant  by  any 
one.     Code,  s.  552,  part  XXI. 
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RECEIVING   STOLEN   GOODS. 

Every  one  is  guilty  of  an  indictable  offence,  and  liable  to  four- 
teen years'  imprisonment,  who  receives  or  retains  in  his  possession 
anything  obtained  by  any  oifence  punishable  on  indictment,  or  by 
any  acts  wheresoever  committed,  which,  if  committed  in  Canada 
after  the  commencement  of  this  Act,  would  have  constituted  au 
offence  punishable  upon  indictment,  knowing  such  thing  to  have 
been  so  obtained.     R.  S.  C.  c.  164,  s.  82  ;  Code,  s.  314. 

Section  315  of  the  Code  relates  to  receiving  a  stolen  post  letter 
or  post  letter-bag ;  section  S''  6  to  receiving  property  obtained  by 
any  offence  punishable  on  summary  conviction. 

The  act  of  receiving  anything  unlawfully  obtained  is- complete 
as  soon  as  the  offender  has,  either  exclusively  or  jointly  with  the 
thief  or  any  other  person,  possession  of,  or  control  over,  such  thing* 
or  aids  in  concealing  or  disposing  of  it.     Code,  s.  317. 

When  the  thing  unlawfully  obtained  has  been  restored  to  the 
owner,  or  when  a  legal  title  to  the  thing  so  obtained  has  been 
acquired  by  any  person,  n  subsequent  receiving  thereof  shall  not  be 
an  offence  although  the  receiver  may  know  that  the  thing  had  pre- 
viously been  dishonestly  obtained.     Code,  s.  318. 

Section  627  of  the  Code  provides  that  every  one  charged  with 
receiving  any  property  knowing  it  to  have  been  stolen  may  be 
indicted  whether  the  principal  offender  or  other  party  to  the 
offence,  or  person  by  whom  such  property  was  so  obtained  has  or 
has  not  been  indicted  or  convicted  or  is  or  is  not  amenable  to 
justice,  and  such  accessory  may  be  indicted  either  alone  as  for  a 
substantive  offence  or  jointly  with  such  principal  or  other  offender 
or  person,  and  any  number  of  receivers  at  different  times  may  be 
charged  with  substantive  offences  in  the  same  indictment,  and  may 
be  tried  together  whether  the  person  by  whom  the  property  was  so 
obtained  is  or  is  not  indicted  with  them  or  is  or  is  not  in  custody 
or  amenable  to  justice. 
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As  to  the  trial  of  joint  receivers,  see  Code,  s.  715.  As  to 
evidence  ol'  other  property  stolen  within  twelve  months,  see  section 
716,  and  as  to  proof  of  a  previous  conviction  for  fraud  or  dia- 
hoiiesty,  see  section  717.  The  offence  of  unlawfully  receiving 
stolen  property  :s  triable  under  section  783  of  the  Code ;  see  also 
section  789. 

There  must  be  &  theft  of  the  goods,  and  this  theft  must  be  a 
crime,  either  at  common  law,  or  by  statute,  before  a  party  can  be 
convicted  of  receiving  under  our  statute.  E.  v.  Smith,  L.  R.  1 
C.  C.  R.  266. 

Thus  where  the  evidence  shewed  that  the  stolen  goods  were 
found  in  the  premises  occupied  by  the  prisoner,  but  no  proof  was 
adduced  as  to  the  person  who  committed  the  theft,  the  court  held 
that  though  there  was  evidence  of  guilty  possession  to  go  to  the 
jury  on  an  indictment  for  larceny,  a  conviction  for  receiving  could 
not  be  sustained  in  the  absence  of  any  evidence  to  shew  that  the 
goods  had  been  stolen  by  some  other  person,  and  were  unlawfully 
in  the  possession  of  some  one  else  before  they  came  into  the 
prisoner's  possession.     R.  v.  Perry,  26  L.  C.  J.  24. 

It  is  clear  that  the  goods  the  party  is  charged  with  receiving 
must  be  stolen  goods.  R.  v.  Hancock,  14  Cox,  119.  A  wife,  though 
she  might  have  committed  adultery,  could  not  steal  her  husband's 
goods,  and  therefore  the  adulterer,  receiving  from  her  the  goods 
which  she  had  taken  from  iier  husband,  could  not  be  found  guilty 
of  receiving  stolen  goods.  R.  v.  Kenny,  L.  R.  2  Q.  B.  D.  307.  But 
the  law  is  now  altered  if  they  are  living  apart,  see  Code,  s.  313. 

Manual  possession  or  touch  is  unncessary.  In  order  to  sustain 
a  conviction  for  receiving  stolen  goods,  it  is  sufficient  if  there  be  a 
control  by  the  receiver  over  the  goods.     R.  v.  Smith,  Dears.  494. 

A  person  having  a  joint  possession  with  the  thief,  may  be  con- 
victed as  a  receiver.     R.  v.  Hobson,  Dears.  400. 

It  makes  no  difference  whether  a  receiver  receives  for  the  purpose 
of  profit  or  advantage,  or  whether  he  does  it  to  assist  the  thief. 
E.  V.  Davis,  6  C.  &  P.  177. 

Belief,  without  actual  knowledge,  is  sufficient  to  maintain  an 
indictment  for  receiving  goods,  knowing  them  to  have  been  stolen. 
R.  V.  White,  1  F.  &  F.  665. 
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A  husband  may  be  convicted  of  receiving  property  which  his 
wife  ha8  stolen  voluntarily,  and  without  restraint  on  his  part.  11. 
V.  McCathey,  L.  &  C.  250 ;  9  Cox,  251. 

Recent  possession  of  stolen  property  is  evidence,  either  that  the 
person  in  possession  stole  the  property,  or  that  he  received  it 
knowing  it  to  be  stolen.     11.  v.  Langmead,  L.  &  C.  427. 

Before  there  can  be  a  criminal  receipt  of  goods  under  this 
statute,  or  at  common  law,  the  goods  must  be  stolen,  or  at  all  events, 
the  stealing,  taking,  extorting,  embezzling,  or  otherwise  obtaining, 
must  amount  to  a  crime  at  common  law,  or  under  the  statute. 
For  instance,  if  after  goods  are  stolen,  they  get  back  into  the 
possession  of  the  owner,  so  as  to  be  no  longer  stolen  goods,  a  sub- 
sequent receipt  by  the  prisoner  will  not  render  him  liable,  the  goods 
having  lost  the  character  of  stolen  goods.  R.  v.  Schmidt,  L.  R.  1 
C.  C.  R.  15. 

So  if  the  exclusive  possession  still  remains  in  the  thief,  a  con- 
viction for  receiving  cannot  be  sustained.  It  is  also  necessary  that 
the  defendant  should,  at  the  time  of  receiving  the  goods,  know  that 
they  were  stolen.     R.  v.  Wiley,  2  Den.  37. 

Independently  of  the  statute,  receiving  stolen  goods,  knowing 
them  to  be  such,  is  a  misdemeanour. 

To  justify  a  conviction  for  receiving  stolen  property,  in  the  case 
of  goods  found,  it  is  not  sufficient  to  shew  that  the  prisoner  had 
a  general  knowledge  of  the  circumstances  under  which  the  goods 
were  taken,  unless  the  jury  are  also  satisfied  that  he  knew  that 
the  circumstances  were  such  as  constituted  a  larceny.  R.  v. 
Adams,  1  F.  &  F.  86. 

On  an  indictment  against  A.  for  stealing,  and  B.  for  receiving 
goods,  evidence  that,  on  various  former  occasions,  portions  of  the 
commodity  stolen  have  been  missed,  and  that  the  prisoners  have, 
after  such  occasions,  been  found  selling  such  a  commodity,  and  that 
on  the  last  occasion  it  was  the  same,  was  held  sufficient  to  fix  the 
receiver  with  a  guilty  knowledge.     R.  v.  Nicholls,  1  F.  &  F.  51. 

The  prisoner  was  indicted  for  receiving  stolen  goods,  knowing 
them  to  have  been  stolen.  To  prove  his  guilty  knowledge,  evidence 
was  given  that,  being  asked  by  the  police  as  to  the  prices  he  had 
given,  he  said  be  did  not  then  know,  but  his  wife  would  make  out 
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a  lifit  of  them,  and  next  day  <»he,  in  his  presence,  produced  a  list, 
and  this  was  held  adraissibiu  in  evidence  against  him,  as  a  state- 
ment authorized  by  the  prisoner  to  be  made  and  handed  over  in 
hifi  presence,  to  the  police.     11.  v.  Mallory,  15  Cox,  456. 

When  the  prisoner  is  charged  with  receiving  stolen  goods,  it  is 
not  necessary  to  prove  by  positive  evidence  that  the  property  found 
in  the  possession  of  the  prisoner  belongs  to  the  prosecutor.  It  is 
sufficient  if  the  evidence  is  such  that  a  jury  may  reasonably  presume 
the  identity  of  the  property.    R.  v.  Gillis,  27  S.  C.  N.  B.  30. 

BECOQNIZANCES. 

Sections  910  to  926  of  the  Code  relate  to  recognizances.  Under 
8.  910,  the  surety  for  any  person  charged  with  an  indictahle  offence, 
may  obtain  an  order  to  render  such  person  to  gaol,  and  an  arrest 
may  be  made,  under  the  order.  But  the  Act  is  not  to  affect  any 
existing  rights  of  sureties.  lb.  s.  915.  When  the  aid  of  the 
statute  is  invoked,  an  affidavit  shewing  the  grounds  of  the  applica- 
tion, with  a  certified  copy  of  the  recognizance,  may  be  laid  before  a 
judge  of  the  Superior  or  County  Court,  having  criminal  jurisdiction. 
In  other  cases,  the  form  of  complaint,  ante,  p.  297,  may  be  used, 
and  the  form  of  warrant  there  given,  would  be  applicable  for  the 
arrest  of  the  person  charged.  As  to  recognizances  in  general,  see 
ante,  pp.  98-99. 

RESCUING. 

(See  Escape.     See  also  ss.  159  to  169  of  the  Code.) 


RESERVATION   OP   POINTS   OF   LAW. 

A  justice  of  the  peace  or  police  magistrate,  who  can  act  alone 
whore  two  justices  of  the  peace  are  required  to  act,  but  who  never- 
theless acts  as  a  justice  of  the  peace,  with  more  extended 
jurisdiction  than  an  ordinary  justice  of  the  peace,  cannot  reserve  a 
case  for  the  opinion  of  the  court.  R.  v.  Richardson,  8  0.  R.  651. 
A  magistrate  proceeding  under  s.  785  of  the  Code  may  do  so.  See 
s.  742. 

In  Ontario  in  R.  v.  Bissell,  1  0.  R.  514,  the  right  to  reserve  a 
case  was  clearly  recognized,  but  having  regard  to  the  provisions  of 
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"  The  Judicature  Act,"  it  was  uncertain  whether  a  reservation  to 
the  justices  of  the  Queen's  Bench  Division  of  the  High  Court  r' 
Justice  was  authorized.  Now  the  reservation  may  be  to  any  divi- 
sion of  the  High  Court  of  Justice  for  Ontario.  Code,  s.  3  (e)  (i) 
and  743. 

KESTITUTION   OF   STOLEN   PROPERTY. 

As  to  restitution  by  juvenile  offenders,  see  s.  824  of  the  Code. 
And  as  to  restitution  under  that  part  of  the  Code  relating  to  the 
Summary  Trial  of  Indictable  Offences,  see  s.  803. 

Section  836  of  the  Code  gives  power  to  award  any  sum  of 
money  not  exceeding  one  thousand  dollars,  by  way  of  satisfaction 
or  compensation  for  any  loss  of  property.  Section  836,  provides  for 
compensation  to  the  bona  fide  purchaser  of  stolen  property,  and 
6. 838,  provides  for  restitution  in  general. 

An  order  of  restitution  may  be  made,  not  only  when  the  pro- 
ceeds are  in  the  hands  of  the  convict,  but  also  when  they  are  in 
the  hands  of  an  agent  who  holds  them  for  him.  B.  v.  Justices, 
17  Q.  B.  D.  598  ;  18  Q.  B.  D.  314. 

The  court  before  which  a  conviction  takes  place  has  jurisdiction 
to  entertain  an  application  for  the  restitution  of  the  proceeds  of 
the  goods  as  well  as  of  the  goods  themselves.  If  such  proceeds  are 
in  the  hands  of  the  criminal  or  of  an  agent  who  holds  them  for 
him,  the  application  should  be  granted,  but  if  the  person  holding 
the  proceeds  does  not  hold  them  for  the  criminal,  the  application 
should  not  be  granted.     R.  v.  Justices,  16  Cox,  143. 

It  seems  that  the  power  to  award  restitution  is  different  in  the 
case  of  negotiable  instruments  than  in  regard  to  ordinary  personal 
property  which  was  always  the  subject  of  larceny  at  common  law. 
Where  the  defendant  bona  fide,  and  without  cause  to  suspect, 
acquired  the  possession  for  value  of  a  New  Zealand  Bond  for 
i>l,0OO,  which  had  been  stolen  from  the  plaintiff's  possessim  after 
the  conviction  of  a  person  for  felonioiisly  receiving  the  same,  it 
was  held  that  the  owner  could  not  recover  it  from  the  transferees, 
the  proviso  in  the  section  applying  to  the  right  to  recover  as  well 
as  the  summary  restitution  of  a  negotiable  instrument.  Chichester 
V.  Hill,  15  Cox,  258. 
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The  court  is  bound  by  the  statute  to  order  restitution  of  pro- 
perty obtained  by  false  pretences  and  the  subject  of  the  prosecu- 
tion in  whose  hands  soever  it  is  found,  and  so  likewise  of  property 
received  by  a  person  knowing  it  to  have  been  stolen  or  obtained  by 
false  pretences.  But  the  order  is  strictly  limited  to  property 
identified  at  the  trial  as  being  the  subject  of  the  charge,  and  it 
does  not  extend  to  property  in  the  possession  of  innocent  persons 
which  was  not  produced  and  identified  at  the  trial  as  being  the 
subject  of  the  indictment.  E.  v.  Goldsmith,  12  Cox,  594 ;  R.  v. 
Smith,  12  Cox,  597. 

On  the  construction  of  this  section,  see  Lindsay  v.  Cundy,  L.  R. 
1  Q.  B.  D.  348;  L.  R.  2  Q.  B.  D.  9(5. 

When  a  prisoner  is  acquitted  on  a  charge  of  larceny  the  court 
cannot  order  property  found  in  his  possession  to  be  given  to  the 
prosecutor  unless  evidence  sufficient  to  make  out  di  prima  facie  case 
either  in  trover,  trespass  or  replevin  is  in  some  way  or  other  laid 
before  it.     E.  v,  Mclntyre,  2  P.  E.  I.  154. 

In  Ontario  the  Revised  Statutes,  c.  69,  provide  for  a  summary 
trial  of  the  right  of  the  prisoner  and  the  claimant  of  property  in 
cases  where  the  prisoner  is  not  convicted  of  any  offence  in  refer- 
ence to  the  particular  property  claimed,  and  if  the  property  is 
found  to  belong  to  the  claimant,  restitution  may  be  ordered. 

As  to  the  right  to  take  possession  of  and  retain  articles  found 
on  a  person  arrested  to  be  used  as  evidence  at  the  trial.  See  ante, 
p.  65. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  seven 
years'  imprisonment  who  corruptly  takes  any  money  or  reward^ 
directly  or  indirectly,  under  pretense  or  upon  account  of  helping 
any  person  to  recover  any  chattel,  money,  valuable  security  or 
other  property  which,  by  any  indictable  offence  has  been  stolen, 
taken,  obtained,  extorted,  converted  or  disposed  of,  unless  he  has 
used  all  due  diligence  to  cause  the  offender  to  be  brought  to  trial 
for  the  same.    E   S.  C.  c.  164,  s.  89.    Code  s.  156. 

Every  one  is  liable  to  a  penalty  of  two  hundred  and  fifty  dollars 
for  each  offence,  recoverable  with  costs  by  any  person  who  sues  for 
the  same  in  any  court  of  competent  jurisdiction,  who — 
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(rt)  publicly  advertises  a  reward  for  the  return  of  any  property 
■which  haa  been  stolen  or  lost,  and  in  such  advertisement  uses  any 
words  purporting  that  no  questions  will  be  asked  ;  or 

(h)  makes  use  of  any  words  in  any  public  advertisement  pur- 
porting that  a  reward  will  be  given  or  paid  for  any  property  which 
has  been  stolen  or  lost,  without  seizing  or  making  any  inquiry 
after  the  person  producing  such  property  ;  or 

(c)  promises  or  offers  in  any  such  public  advertisement  to 
re'.urn  to  any  pawnbroker  or  other  person  who  advanced  money  by 
way  of  loan  on,  or  has  bought,  any  property  stolen  or  lost,  the 
money  so  advanced  or  paid,  or  any  other  sum  of  money  for  the 
return  of  such  property  ;  or 

(d)  prints  or  publishes  any  such  advertisement.  E.  S.  C.  c. 
164,8.90.     Code,  8.  157. 

Any  prosecution  against  the  proprietor  of  a  newspaper  under 
the  above  section  must  be  within  six  months.     Code,  s.  551  {ih  IV. 
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In  Ontario  the  R.  S.  0.  c.  76,  is  the  Act  respecting  returns  of 
convictions,  and  fines  by  justices  of  the  peace. 

Under  this  Act  it  is  a  question  for  the  jury,  whether,  under 
the  circumstances  of  any  particular  case,  the  return  made  is 
immediate.  In  one  case,  the  conviction  was  made  on  the  BIst  of 
August,  and  the  magistrates  withheld  the  return  until  the  15tli  of 
September,  expecting  to  receive  uoe  tine  every  day,  and  inteiiding 
to  return  it  with  the  con^^iction,  and,  as  soon  as  it  became  apparent 
to  the  magistrates  that  the  fine  would  not  be  paid,  the  conviction 
was  returned.  The  jury  having  found  that  the  return  was  reason- 
ably immediate,  a  verdict  for  the  defendants  was  upheld.  Longe- 
way  q.t.  v.  Avison,  8  0.  R.  357.     See  as  to  returns  anti',  p.  252. 

REVENUE. 

'•  The  Consolidated  Revenue  and  Audit  Act,"  R.  S.  C  c.  29,. 
provides  that  every  officer  or  person  acting  in  any  office  or 
employment,  connected  with  the  collection  or  management  of  the- 
revenue,  wlin  (a)   receives   bribes,  (h)   conspires   to   defraud   the 
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Crcwn,  (c)  permits  any  violation  of  the  law  by  any  other  person, 
(d)  wilfully  makes  any  false  entry,  or  wilfully  makes  or  signs 
any  false  certificate  or  return,  (e)  fails  to  report  any  known  vio- 
lation of  the  law,  (/)  demands  a  reward  for  condoning  an  offence, 
— shall  be  dismissed  from  office,  and  is  guilty  of  a  misdemeanour. 
Ih.  s.  69. 

Under  section  70,  every  person  who  directly  or  indirectly  offers 
a  bribe  to  any  revenue  officer  to  influence  his  decision,  or  to  induce 
him  to  connive  at  fraud  is  guilty  of  a  misdemeanour,  and  so  also 
is  the  officer  receiving  the  bribe. 

In  regard  to  inland  revenue,  the  R.  S.  C.  c.  34,  s.  86,  provides 
that  every  person  is  guilty  of  a  misdemeanour  who  puts  into  any 
packages,  barrels,  or  casks,  which  have  been  stamped,  marked,  or 
branded,  under  the  Act,  any  article  or  commodity  subject  to  excise, 
on  which  the  duty  has  not  been  paid.  So  it  is  a  misdemeanour  to 
refuse  or  neglect  to  aid  any  officer  of  inland  revenue  in  the  execu- 
tion of  his  duty.    Ih.  s.  91. 

Under  the  94th  section,  it  is  felony  to  break  the  lock  or  seal, 
used  for  the  security  of  the  revenue  under  this  Act,  or  to  abstract 
any  goods  from  any  place,  where  the  same  are  retained  by  an 
officer  of  inland  revenue,  or  to  counterfeit  any  label,  stamp,  or  seal, 
or  to  perforate  any  vessel  used  for  containing  spirits,  on  which  the 
duty  has  not  been  paid. 

So  obstructing  officers  of  inland  revenue  in  the  discharge  of 
their  duty,  is  a  misdemeanour.  lb.  s.  98.  And  assaulting  or 
threatening  to  assault  such  officers,  and  thereby  resisting,  molest- 
ing or  obstructing  them  is  felony.    lb.  s.  99. 

This  Act  was  amended  by  the  53  V.  c.  23,  &  the  54  &  55  V.  c. 
46,  and  the  55  &  56  V.  c.  22. 

Taking  away  goods  which  have  been  seized  or  detained  is 
felony.     lb.  s.  100. 

If  the  amount  of  the  penalty  or  forfeiture  incurred  for  any 
offence  under  the  Act  does  not  exceed  five  hundred  dollars,  the 
same,  whether  the  offence  is  made  a  misdemeanour  or  not,  may  be 
sued  for  and  recovered,  before  a  police  or  stipendiary  magistrate, 
or  any  two  justices  of  the  peace  having  jurisdiction  in  the  place 
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where  the  cause  of  prosecution  arises,  or  wherein  the  defendant 
is  served  with  process  under  the  '*  Act  respecting  Summary  Pro- 
ceedings before  Justices  of  the  Peace,"  by  whom  the  complaint 
against  the  offenders  shall  be  dealt  with,  on  the  oath  of  one  credible 
witness.  The  penalty  may  be  levied,  by  distress  and  sale,  or  by 
imprisonment  on  default  of  payment ;  and  no  other  justices  of  the 
peace,  except  those  before  whom  the  prosecution  is  brought,  can 
be  allowed  to  sit  or  take  part  therein.     Ih,  s.  113. 

RIOTS    AND    UNLAWFUL    ASSEMBLIES. 

An  unlawful  assembly  is  an  assembly  of  three  or  more  persons 
who,  with  intent  to  carry  out  any  common  purpose,  assemble  in 
such  a  manner  or  so  conduct  themselves  when  assembled  as  to 
cause  persons  in  the  neighbourhood  of  such  assembly  to  fear,  on 
reasonable  grounds,  that  the  persons  so  assembled  will  disturb  the 
peace  tumultuously,  or  will  by  such  assembly  needlessly  and  with- 
out any  reasonable  occasion  provoke  other  persons  to  disturb  the 
peace  tumultuously. 

Persons  lawfully  assembled  may  become  an  unlawful  assembly 
if  they  conduct  themselves  with  a  common  purpose  in  such  a 
manner  as  would  have  made  their  assembling  unlawful  if  they  had 
assembled  in  that  manner  for  that  purpose. 

An  assembly  of  three  or  more  persons  for  the  purpose  of  pro- 
tecting the  house  of  any  one  in  their  number  against  persons 
threatening  to  break  and  enter  such  house  in  order  to  commit  any 
indictable  offence  therein  is  not  unlawful.     Code,  s.  79. 

A  riot  is  an  unlawful  assembly  which  has  begun  to  disturb  the 
peace  tumultuously.     Code,  s.  80. 

Every  one  is  guilty  of  an  indictable  offence  who,  being  a  .  . 
.  .  justice  of  the  peace,  or  other  magistrate,  or  other  peace 
officer  of  any  county,  city,  town  or  district,  having  notice  that  there 
is  a  riot  within  his  jurisdiction,  without  reasonable  excuse,  omits  to 
do  his  duty  in  suppressing  such  riot.  Code,  s.  140.  It  is  an 
indictable  offence  for  every  one  who  refuses  assistance  without 
reasonable  excuse.  Section  141.  And  every  magistrate  is  justified 
in  using  and  ordering  to  be  used  such  force  as  he,  in  good  faith 
and  on  reasonable  and  probable  grounds,  believes  to  be  necessary 
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to  Biippress  a  riot,  and  as  is  not  disproportioned  to  the  danj^er 
which  he,  on  reasonable  and  probable  grounds,  believes  to  be 
apprehended  from  the  continuance  of  the  riot.  See  Code,  s.  40 
also  ss.  81,  82,  83,  84,  85  and  86. 

If  a  magistrate,  responsible  for  order  in  the  district  under  his 
control,  lazily,  stupidly  or  negligently  fails  to  take  the  precautions 
necessary  to  preserve  order,  he  can  be  proceeded  against  in  a  criminal 
court,  and  can  be  called  upon  to  answer  for  his  neglect  of  duty. 
Such  a  magistrate  is,  therefore,  fully  justified  in  issuing  a  public 
notice  to  the  effect  that  public  meetings  will  not  be  permitted  to  be 
held  in  any  place  of  public  resort  under  his  control,  where  he  has 
reasonable  grounds  for  believing  that  a  breach  of  the  peace  is  likely 
to  result  from  the  holding  of  any  such  public  meeting.  R.  v.  Cun- 
ningham, 16  Cox,  420. 

Sections  85  and  86  of  the  Code  prohibit  the  unlawful  and 
forcible  destruction  of  buildings  by  persons  riotously  and  tumultu- 
ously  assembled  to  the  disturbance  of  the  public  peace. 

A  single  person  cannot  be  convicted  of  riot,  in  respect  of  any 
acts  of  his  alone  and  independently  of  and  not  in  concert  with 
others. 

A  procession  having  been  attacked  by  rioters,  the  prisoner,  one 
of  the  processionists,  and  in  no  way  connected  with  the  rioters 
was  proved  during  the  course  of  the  attack,  to  have  fired  off  a 
pistol  on  two  occasions,  first  in  the  air,  and  then  at  the  rioters 
So  far  as  appeared  from  the  evidence,  the  prisoner  acted  alone 
and  not  in  connection  with  any  one  else.  It  was  held  that  a  con- 
viction of  the  prisoner  jointly  with  a  number  of  others  for  riot 
could  not  be  sustained.     E.  v.  Corcoran,  26  C.  P.  (Ont.)  134. 

The  difference  between  a  riot  and  an  unlawful  assembly  is  this : 
The  former  is  a  tumultuous  meeting  of  persons  upon  some  pur- 
pose which  they  actually  execute  with  violence,  and  the  latter  is 
a  mere  assembly  of  persons  upon  a  purpose,  which,  if  executed, 
would  make  them  rioters,  but  which  they  do  not  execute,  nor 
make  any  motion  to  execute.     R.  v.  Kelly,  6  C.  P.  (Ont.)  372. 

An  example  will  more  clearly  show  the  difference  between 
these  three  crimes :    A  hundred  men,  armed  with   sticks     aeet 
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together  at  night  to  consult  about  the  destruction  of  a  fence 
which  their  landlord  has  erected  ;  this  is  an  unlawful  assembly. 
They  march  out  together  from  the  place  of  meeting  in  the  direc- 
tion of  the  fence ;  this  amounts  to  a  rout.  They  arrive  at  the 
fence,  and,  amid  great  confusion,  violently  pull  it  down ;  this  is  a 
riot. 

To  constitute  a  riot,  the  object  need  not  be  unlawful  if  the  acts 
are  done  in  a  manner  calculated  to  inspire  terror.  But  there 
must  be  an  unlawful  assembling,  therefore,  a  disturbance,  arising 
among  people  already  met  together,  will  be  a  mere  affray,  unless, 
indeed,  there  be  a  deliberate  forming  into  parties.  The  object 
must  be  of  a  local  or  private  nature,  otherwise,  as  if  to  redress  a 
public  grievance,  it  amounts  to  treason. 

The  gist  of  the  offence  is  the  unlaicfiil  manner  of  jyroceeding, 
that  is  with  circumstances  of  fc""'  or  violence.  Therefore,  assem- 
bling for  the  purpose  of  an  unlawful  object,  and  actually  executing 
it,  is  not  a  riot  if  it  is  done  peaceably. 

If  a  man  knowingly  does  acts  that  are  unlawful,  the  presump- 
tion of  law  is  that  he  intends  the  natural  consequences  of  these 
acts,  and  ignorance  of  the  law  will  not  excuse  him. 

To  constitute  an  unlawful  assembly,  it  is  not  necessary  that 
the  purpose  for  which  the  persons  assembled  together  was  to  do 
an  unlawful  act ;  an  intention  to  do  a  lawful  act  in  a  violent  and 
turbulent  manner,  is  as  much  a  breach  of  the  law  as  if  the  intended 
act  were  illegal.  It  is  the  manner  in  which  the  act  is  intended  to 
be  done  that  constitutes  the  offence.  R.  v.  Mailloux,  3  Pugsley, 
493-513. 

On  a  charge  of  riot,  jierson.  are  not  liable  merely  on  account 
of  their  having  been  present  and  among  the  mob,  even  although 
they  had  the  power  of  preventing  it,  unless  they  by  word  or  act 
helped,  incited  or  encouraged  it.     R.  v.  Atkinson,  11  Cox,  330. 

All  parties  assembling,  to  obstruct  the  officers  of  the  law,  are 
guilty  of  an  unlawful  assembly,  whether  a  riot  takes  place  or  not, 
and  in  case  of  homicide,  in  consequence  of  such  unlawful  assembly, 
all  persons  may  render  themselves  personally  responsible.  R.  v. 
McNaughten,  14  Cox,  576. 
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The  prisoners  assembled,  with  others,  for  a  lawful  purpose,  and 
with  no  intention  of  carrying  it  out  unlawfully,  but  with  the 
knowledge  that  their  assembly  would  be  opposed,  and  with  good 
reason  to  suppose  that  a  breach  of  the  peace  would  be  committed 
by  those  who  opposed  it,  and  the  court  held  that  they  could  not  be 
rightly  convicted  of  an  unlawful  assembly.  Beatty  v.  Gillbanks, 
9  Q.  B.  D.  308. 

Section  83  of  the  Code  provides  that  if  twelve  or  more  persons 
are  unlawfully,  riotously  and  tumultuously  assembled,  to  the  dis- 
turbance of  the  public  peace,  a  justice  of  the  peace  may,  by  procla- 
mation, require  them  to  disperse,  and  if  they  afterwards  continue 
together  for  thirty  minutes  for  the  same  purpose,  they  are  guilty  of 
an  offence.  But  there  may  be  a  riot,  and  the  liability  to  punish- 
ment therefor  exists,  although  this  proclamation  is  not  made.  The 
proclamation,  if  neglected,  only  renders  those  who  would  be  punish- 
able as  rioters,  liable  to  the  greater  punishment  under  this  section. 
See  R  V.  Furzey,  6  C.  &  P.  81. 

A  justice  of  the  peace  is  not  justified  in  causing  a  meeting  to 
be  forcibly  dispersed,  on  the  ground  merely  that  he  believes  and 
has  reasonable  and  probable  grounds  for  believing,  that  the  meet- 
ing was  held  with  an  unlawful  intent,  unless  the  meeting  be  in 
itself  unlawful.     O'Kelly  v.  Harvey,  10  L.  E.  Ir.  285. 

The  offence  of  opposing  the  reading  of  the  "  Kiot  Act"  and 
assembling  after  proclamation  to  disperse  contrary  to  s.  83  of  the 
Code,  cannot  be  prosecuted  after  the  expiration  of  one  year  from  its 
commission.     Code  s.  551  (c)  (i). 

And  any  one   found   committing  the   offences  respecting  the 
reading  of  the  "  Eiot  Act,"  or  engaged  in  the  riotous  destructicn  of 
or  damage  to  buildings,  may  be  arrested  without  warrant  by  any 
one.     Code,  s.  552,  part  V. 

ROBBERY. 
(Sae  Larceny.) 


SAVINGS    BANKS. 

Tc  ;  *\  H.  C.  c.  121,  is  the  Act  respecting  Government  Savings 
iiau*:  J.     '■  nder  section  19,  altering  the  books  or  embezzling  funds 
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is  felony.     Uuder  section  20,  it  is  a  misdemeanour  to  falsely  pre- 
tend to  be  the  owner  of  a  deposit  in  such  bank. 

The  R.  S.  C.  c.  122,  ss.  32  and  33,  contain  similar  provisions  in 
reference  to  chartered  savings  banks  not  belonging  to  the  Govern- 
ment. 

SCOTT   ACT. 

The  Parliament  of  Canada  had  power  under  *'  The  British  North 
America  Act  "  to  pass  "  The  Canada  Temperance  Act."  Russell 
V.  R.,  7  App.  Cas.  829. 

As  to  wholesale  licenses  being  within  the  competence  of  the 
local  legislature  in  Nova  Scotia,  see  R.  v.  McDougall,  22  N.  S.  R. 
462;  R.  V.  McKenzie,  23  N.  S.  R.  6 ;  R.  v.  Rowan,  23  N.  S.  R.  421. 

As  to  bringing  "  The  Canada  Temperance  Act "  into  force,  see 
R.  V.  Freeman,  22  N.  S.  R.  506 ;  R.  v.  Casson,  21  N.  S.  R.  413. 

As  to  the  requisites  of  the  Order  in  Council,  see  ex  parte  Doherty, 
27  S.  C.  N.  B.  405 ;  see  also  51  V.  c.  34. 

The  introductory  part  of  the  annual  statutes  of  Canada,  con- 
taining a  statement  that  an  Order  in  Council  had  been  made 
bringing  "  The  Canada  Temperance  Act "  into  force  in  a  county, 
is  not  evidence  of  the  making  of  such  order.  Ex  parte  Mercer,  25 
S.  C.  N.  B.  517. 

A  city,  though  within  the  territorial  limits  of  a  county,  is  not  to 
be  treated  as  a  part  of  the  county,  on  a  petition  to  bring  the  Act 
into  force,  and  the  Act  may  be  brought  into  force  in  the  city  on 
petition  and  vote  of  the  electors  thereof  alone,  though  it  ia  not  a 
separate  electoral  district.  Ex  parte  Dalton,  27  S.  C.  N.  B.  426  ; 
see  51  V.  c.  34,  s.  4,  as  to  provisional  or  temporary  judicial  districts 

Under  section  894  of  the  Criminal  Code  the  courts  are  bound  to 
take  judicial  notice  of  a  proclamation  bringing  the  Act  into  force 
Ex  parte  Phillips,  26  S.  C.  N.  B.  397 ;  see  the  56  V.  c.  31,  s.  8. 

The  R.  S.  C.  do  not  operate  as  new  laws  but  as  a  substitution 
and  consolidation  of  the  Acts  thereby  repealed,  therefore  those 
statutes  do  not  affect  the  operation  of  "  The  Canada  Temperance 
Act "  where  it  had  been  previously  adopted.  Ex  parte  Donaghue, 
26S.  C.  N.B.  361. 
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"  The  Canada  Temperance  Act "  can  liave  no  operation  where 
•'  The  Indian  Act"  is  in  force.     Re  Metcalfe,  17  0.  R.  357. 

Tlie  Act  has  been  amended  by  the  51  V.  c.  34  ;  the  51  V.  c.  35, 
and  the  55  and  56  V.  c.  26.  Section  1  of  the  latter  Act  allows  the 
purchase  or  sale  by  legally  qualified  physicians,  chemists,  or  drug- 
gists, of  various  articles,  and  of  spirituous  liquors  or  alcohol  for 
exclusively  medicinal  purposes,  or  for  bona  fide  use  in  some  art, 
trade,  or  manufacture. 

Before  a  person  can  be  legally  convicted  of  selling  liquor  under 
the  Act,  it  must  be  proveii  before  the  magistrate  that  the  second 
part  of  the  Act  is  in  force,  by  the  production  of  the  Cmiada 
Gazette,  containing  the  proclamation.  R.  v.  Risteen,  22  S.  C. 
N.  B,  51.  The  fact  of  the  Act  coming  into  force  must  be  proved 
as  any  other  fact  necessary  to  give  jurisdiction.  R.  v.  Bennett, 
1  0.  R.  445 ;  R.  v.  Walsh,  2  0.  R.  206. 

Section  95  of  the  Act,  provides  that  after  a  poll  has  been  held 
in  any  county,  the  Governor-General  in  Council  may  declare  that 
the  second  part  shall  be  in  force,  and  take  effect  in  such  county 
"upon,  from  and  after  the  day  on  which  the  annual  or  serai-annual 
licenses,  for  the  sale  of  spirituous  liquors,  then  in  force  in  such 
county,  will  expire."  In  the  county  of  Kings,  Nova  Scotia,  the  poll 
had  been  held,  and  the  Governor  in  Council  declared,  by  proclama- 
tion, that  the  second  part  of  the  Act  should  be  in  force  and  take 
effect  **  upon,  from,  and  after  the  day  on  which  the  annual  or 
serai-annual  licenses,  now  in  force  in  said  county,  will  expire." 
There  were  then  no  licenses  in  the  county,  and  there  had  been 
none  for  years  previously.  It  was  held  tiiat  no  day  had  been 
fixed,  either  by  the  statute  or  by  proclamation,  for  bringing  the 
second  part  of  the  Act  into  force.  R.  v.  Lyons,  5  Russ.  & 
Geld.  201. 

The  adoption  of  the  Act  is  on  the  day  of  polling,  though  the 
scrutiny  return  and  Order  in  Ccvncil  may  be  some  time  after. 
R.  V.  Halpin,  12  0.  R.  330. 

The  word  "county,"  as  used  in  the  Act,  means  county  for 
municipal  and  not  for  electoral  purposes.  R.  v.  Shavelear,  11 
O.  R.  727,  see  s.  99  ;  see  51  V.  c.  84,  s.  4. 
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Defendant  was,  in  the  village  of  Parry  Souml,  convicted  by  the 
stipendiary  magistrate  of  the  district,  for  a  sale  in  the  township  of 
Humphrey,  of  intoxicating  liquors,  contrary  to  the  Act.  The 
township  of  Humphrey  was  within  the  territorial  limits  of  the 
county  of  Simcoe,  and  the  Act  being  in  force  in  the  county,  was 
held  alt50  to  be  in  force  in  the  district.  The  township  of  Humphrey 
formed  also  part  of  the  district  of  Parry  Sound,  for  certain  judicial 
purposes,  and  the  court  held  that  the  stipendiary  magistrate  for 
the  said  district  had  jurisdiction  to  try  offences  against  the  Act 
committed  in  the  township  of  Humphrey.  li.  v.  Monteith,  15 
0.  R.  290. 

The  case  of  R.  v.  Shavelear,  .mjora,  did  not  decide,  when  the 
territorial  limits  of  a  county  for  municipal  purposes  differ  from  its 
limits  for  judicial  purposes,  that  the  former  should  be  the  limits 
within  the  meaning  of  the  Act. 

The  defendant  was  convicted  by  two  justices  of  the  peace  of  the 
district  of  Muskoka  for  a  breach  of  the  Act  in  selling  liquor  at  the 
village  of  Bracebridge,  in  the  said  district.  The  Act  was  in  force 
in  Bracebridge  only  by  reason  of  its  being  for  municipal  purposes 
within  the  count}'  of  Victoria.  The  Act  was  in  force  in  Victoria, 
and  as  "  county  "  means  county  for  municipal  purposes,  (R.  v. 
Shavelear,  11  0.  R.  727,)  it  was,  therefore,  in  force  in  Bracebridge. 
But  it  could  only  be  dealt  with  by  justices  whose  commissions  ran 
into  the  county  of  Victoria,  there  being  no  evidence  to  shew  that 
the  Act  was  in  force  in  the  district  of  Muskoka,  and  the  conviction 
by  justices  of  the  latter  district  was,  therefore,  held  invalid.  R.  v. 
Higgins,  18  0.  R.  U8. 

The  100th  section  of  the  Act  prescribes  the  punishment  for 
keeping  or  selling  liquor  contrary  to  the  provisions  of  the  Act. 

This  section  provides  no  mode  for  enforcing  the  payment  of 
the  fine  imposed,  but  the  provisions  of  s.  872  of  the  Code  are  appli- 
cable to  convictions  under  the  100th  section  of  "The  Canada  Tem- 
perance Act,"  and,  therefore,  in  default  of  goods,  imprisonment,  not 
exceeding  three  months,  may  be  imposed.  Ex  parte  Pourier, 
23  8.  C.  N.  B.  544. 

In  a  conviction  for  a  first  offence  under  s.  100  of  the  Act,  the 
form  VV,  given  by  s.  859  of  the  Code,  awarding  distress  for  non- 
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payment  of  the  fine,  and  in  default  thereof,  imprisonment,  must  be 
adopted,  and  not  the  form  WW.  Where,  in  such  a  case,  the  latter 
form  is  adopted,  it  is  not  amendable  under  the  117th  and  118th 
sections  of  "  The  Canada  Temperance  Act."  R.  v.  Sullivan,  24  S.  C. 
N.  B.  149. 

A  person  buying  liquor  is  not  guilty  of  an  offence  under  the 
Act,  and  cannot,  in  respect  of  a  sale  thereof  made  to  him,  be 
regarded  in  point  of  law  as  an  aider,  abettor,  counsellor,  or  pro- 
curer within  the  meaning  of  s.  842  (2)  of  the  Code,  for  buyinp; 
liquor  is  not  made  an  offence  by  the  Act.  E.  v.  Heath,  13  0.  R. 
471. 

Where  the  keeper  of  an  hotel  or  boarding  house  goes  out  and 
purchases  liquor  for  her  boarders,  with  money  given  her  for  that 
purpose,  thus  acting  merely  as  a  messenger,  and  without  making 
any  profit,  she  cannot  be  convicted  of  an  offence  under  the  Act. 
R.  V.  McDonald,  19  N.  S.  E.  336. 

Under  the  100th  section  the  justice  has  a  discretion  to  impose  a 
penalty  exceeding  fifty  dollars.     E.  v.  Cameron,  15  0.  R.  115. 

The  words  **  not  less  than  $50"  in  this  section  of  the  Act,  were 
construed  to  mean  fifty  dollars  and  neither  more  nor  less,  and  a 
conviction  was  quashed  because  it  imposed  a  penalty  of  $75  under 
the  section,  which  the  court  held  to  be  beyond  the  jurisdiction  of 
the  magistrate.     R.  v.  Smith,  16  0.  R.  454. 

On  a  charge  of  selling  liquor  contrary  to  the  Act,  it  is  not 
necessary  to  allege  that  the  offence  was  committed  through  the 
instrumentality  of  a  clerk,  servant,  or  agent,  as  the  defendant  is 
guilty  under  s.  100  of  the  Act  and  liable  to  the  penalties  imposed, 
if  the  offence  is  committed  by  himself  or  any  one  within  the  class 
of  persons  above  mentioned.     R.  v.  Alexander,  17  0.  R.  458. 

In  ex  parte  McCleave,  28  S.  C.  N.  B.  222,  the  point  was  raised 
but  not  decided,  whether  the  principal  and  servant  can  be  convicted 
for  the  same  offence  under  the  Act. 

The  51  V.  c.  34,  s.  6,  repeals  s.  103  of  the  Act,  and  prescribes 
the  persons  before  whom  prosecutions  may  be  instituted  in  the 
different  provinces  of  the  Dominion. 

A  justice  of  the  peace  for  the  county  of  Pictou,  in  Nova  Scotia, 
■who  was  also  a  stipendiary  magistrate  for  a  portion  of  the  county^ 


SCOTT  ACT. 


671 


namely,  the  town  of  New  Glasgow,  but  who  did  not  sit  and  act  as 
such  stipendiary  magistrate  in  the  particular  case,  was  held 
eligible  as  one  of  the  two  justices  of  the  peace  required  under  this 
section,  but  if  he  had  bat  as  stipendiary  magistrate,  then,  under 
8.  104,  as  amended  by  the  51V.  c.  34,  s.  7,  he  should  sit  alone. 
R.  V.  Graham,  6  Russ.  &  Geld.  455. 

The  defendant  was  convicted  at  the  town  of  Perth,  in  Ontario, 
by  the  police  magistrate  for  the  south  riding  of  the  county  of 
Lanark,  for  selling  in  the  said  town  of  Perth  intoxicating  liquor 
contrary  to  the  Act.  The  authority  of  the  police  magistrate  was 
derived  from  a  commission  appointing  him  for  the  south  riding 
of  Lanark,  as  constituted  for  purposes  of  representation  in  the 
Legislative  Assembly  of  Ontario.  The  town  of  Perth  was  situated 
wholly  in  the  said  south  riding.  It  was  held  that  the  raagintrate 
was  not  a  police  magistrate  for  the  town  of  Perth,  which  could  not 
be  held  to  be  a  town  having  a  police  magistrate  within  the  meaning 
of  this  section,  by  virtue  of  such  appointment,  and  that  the  convic- 
tion should  have  been  before  the  mayor  or  two  justices  of  the 
peace,  and  was  therefore  void.     R.  v.  Young,  13  0.  R.  1!)8. 

The  town  of  Paris  is  an  incorporated  town,  wholly  within  the 
county  of  Brant.  The  defendant  was  convicted  before  a  police 
magistrate,  whose  commission  was  for  the  county  of  Brant,  for 
unlawfully  selling  intoxicating  liquor  in  the  town  of  Paris ;  it  was 
held  that  the  magistrate's  appointment  did  not  authorize  him  to 
act  for  che  town  of  Paris,  and  that  the  conviction  should  have  been 
before  the  mayor  or  two  justices  of  the  peace.  R.  v.  Bradford, 
13  0.  R.  735  ;  see  also  R.  v.  Clark,  15  0.  R.  49 ;  R.  v.  Riley, 
12  P.  R.  (Ont.)  98. 

Having  regard  to  the  provisions  of  s.  103  (J))  of  the  Act  as 
interpreted  by  s.  2,  an  union  of  counties  united  for  municipal 
purposes  cannot  be  said  to  have  a  police  magistrate  by  reason  of 
one  of  the  counties  so  united  having  one,  and  a  conviction  by  a 
person  commissioned  as  a  police  magistrate  for  the  county  of 
Dundas  for  an  offence  against  the  Act,  committed  in  that  count.y, 
being  one  of  the  united  counties  of  Stormont,  Dundas  and  Glen- 
garry, was  qua&hed  for  want  of  jurisdiction.  R.  v.  Abbott,  15 
0.  R.  G40. 
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SoL'tiDii  1U4  of  the  Act,  as  amended  by  tlic  51  V.  c.  84,  s.  7, 
provides  that  if  the  prosecution  is  hrou<;;ht  before  a  police  ma<,n8- 
irate,  etc;.,  no  other  justice  shall  sit  or  take  part  therein. 

Section  105,  as  amended  by  the  51  V.  c.  31,  a.  8,  provides  that 
if  the  prosecution  is  before  two  other  justices  of  the  peace,  all  acts 
and  proceedings  prior  to  the  hearing  and  trial  may  be  done  and 
taken  by  one  of  them,  and  no  justices,  other  than  such  two  justices, 
fcluill  sit  or  take  part  therein,  except  in  the  case  of  their  absence,  or 
the  absence  of  one  of  them,  and  not  in  the  former  case  except  with 
the  assent  of  the  prosecutor,  nor  in  the  latter  except  with  the 
assent  of  such  justice  who  is  present. 

Section  812  (3)  of  the  Code  does  not  apply  to  prosecutions 
under  the  105th  section  of  "  The  Canada  Temperance  Act,"  and 
where  a  prosecution  is  brought  before  two  justices  under  the  latter 
section,  the  information  must  be  laid  before  both  justices.  Ex  parte 
Manzer,  23  S.  C.  N.  B.  315. 

A  prosecution  under  the  Act  was  commenced  by  two  justices, 
A.  and  B.,  and  a  summons  issued.  At  the  return  of  the  summons, 
anotlier  justice  of  the  county,  on  application  of  the  defendant, 
issued  a  summons  for  A.  and  B.  to  give  evidence  for  the  defendant 
on  the  hearing,  whereupon  two  other  justices  at  the  request  of 
A.  and  B.  under  the  provisions  of  s.  105  of  the  Act,  heard  the 
case  and  convicted  the  defendant.  The  court  held  that  the  word 
*'  absence "  in  s.  105  did  not  necessarily  mean  actual  absence 
from  the  trial,  but  would  apply  to  a  case  where  the  original  justices 
liad  for  some  cause  become  incapable  of  acting  on  the  hearing. 
Bryne  v.  Arnold,  24  S.  C.  N.  B.  101.  Affirmed  on  appeal  to  the 
Supreme  Court.     Cassels  Dig.  (1893).  pp.  107-':  OS. 

Trior  to  the  amendment  of  s.  105  by  the  5!.  V.  c.  34,  s.  8, 
it  was  imperative  that  an  information  thereii'oder  be  laid  before 
two  justices,  and  that  they  both  be  named  in  the  summons;  where, 
therefore,  a  summons  stated  that  an  information  had  been  laid 
only  before  the  justice  who  signed  it,  and  yet  called  upon  the 
defendant  to  appear  before  another  justice  named,  as  well,  it  was 
held  that  the  justices  had  no  jurisdiction,  and  that  the  defendants 
appearing  did  not  confer  it.  R.  v.  Ramsay,  11  0.  R.  210;  followed 
in  R.  V.  Johnson,  13  0.  R.  1. 
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But  where  the  information  is  laid  liefore  the  two  justices  who 
try  the  case,  and  the  defendant  appears  and  pleads,  he  thereby 
suhinits  to  the  jurisdiction,  and  the  justices  havinj:;  jurisdiction 
over  the  subject  of  investif:;ation,  the  rule  laid  down  in  U.  v.  JJanisay, 
11  0.  l\.  210  does  not  apply.     See  II.  v.  Walker,  13  0.  H.  83. 

And  where  in  a  prosecution,  umUir  the  Act,  the  information  on 
its  face  jjurported  to  he  laid  before  J),  and  A.,  two  justices  of  tlie 
peace,  and  both  sij^ned  the  summons  which  required  the  (hd'endant 
to  appear  before  two  justices  of  the  peace,  not  however  narainp;  D. 
and  A.,  this  was  held  no  objection,  as  the  complaint  was  heard  and 
adjudicated  upon  by  D.  and  A.     li.  v.  Sproule,  14  0.  R.  375. 

A  summons  under  the  Act,  recited  the  information  which  was 
taken  by  two  justices  to  have  been  "  laid  before  the  undersigned," 
who  was  one  of  the  justices  only,  and  required  the  defendant  to 
appear  before  him  or  before  the  justice,  who  should  be  at  the  time 
and  place  named  to  hear  the  complaint,  it  was  held  that  the  name 
of  the  justice  who  was  not  a  party  to  the  summons  need  not  be 
stated  in  it.     E.  v.  Durnion,  14  0.  R.  672. 

The  summons  for  an  offence  under  the  Act  stated  that  the 
defendant  was  charged  with  the  offence  before  one  justice.  The 
information  was  laid  before  two  justices,  one  of  whom  issued  the 
summons.  The  defendant  appeared  on  the  sumnions  whfui  two 
justices  were  present,  and  cross-examined  the  witnesses  for  the 
Crown,  and  called  witnesses  on  his  own  behalf;  and  it  was  held 
that  the  fact  of  so  issuing  the  summons  was  a  mere  irregularity, 
which  was  waived  by  appearing  on  the  summons.  It  was  held  alsa 
that  the  justices,  before  whom  the  case  was  to  be  tried,  need  not  be 
named  in  the  summons.     R.  v.  Collins,  14  0.  R.  613. 

An  information  for  an  offence  under  this  Act  may  be  either  in 
the  form  C,  given  by  "  The  summary  Convictions  Act,"  or  in  form 
R,  given  by  the  51  V.  c.  34;  the  new  forms  being  given  for  con- 
venience, specially  adapted  to  the  Act  and  to  prevent  mistakes  by 
the  magistrates.     Ex  parte  Kelly,  29  S.  C.  N.  B.  130. 

The  107th  section  of  the  Act  as  amended  by  the  51  V.  c.  34,  s.  9, 
provides  that  where  there  is  no  other  provision,  every  offence 
against  the  second  part  of  the  Act  may  be  prosecuted,  and  the 
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penalties  and  punishments  therefore  enforced  in  the  manner 
directed  by  the  "  Act  respecting  Summary  Proceedings  before 
Justices  of  the  Peace."     See  Code,  s.  839. 

Under  the  Act,  in  the  case  of  a  second  offence,  there  is  no  mode 
of  raising  or  levying  the  penalty,  and  this  107th  section,  combined 
with  ss.  53  &  62  of  the  R.  S.  C.  c.  178 ;  ss.  859  &  872  of  the  Code 
give  power  to  award  distress,  and,  in  default  of  sufficient  distress 
imprisonment.     R.  v.  Doyle,  12  0.  R.  347. 

The  108th  section  of  the  Act,  as  amended  by  the  51  V.  c.  34, 
s.  10,  gives  power  to  issue  a  warrant  to  search  for  liquor,  in  respect 
of  which  an  offence  has  been  committed,  where  there  is  reasonable 
cause  to  suspect  that  such  liquor  is  in  any  dwelling  house  or  other 
place. 

The  search  warrant,  under  this  section,  is  a  proceeding  in  aid, 
and  not  an  original  proceeding,  under  the  Act.  A  prosecution 
under  the  Act  must  be  actually  pending,  when,  and  in  the  course 
of  which,  the  warrant  issues  to  make  the  search,  and  the  search 
warrant  cannot  be  legally  issued  to  found  a  charge  to  be  made,  in 
case  liquor  is  found  on  the  premises ;  but  if  the  search  warrant 
is  illegally  issued,  evidence  obtained  under  it  may  be  used  against 
the  defendant.     R.  v.  Doyle,  12  0.  R.  347. 

But  before  the  search  warrant  can  be  legally  issued,  the  party 
accused  must  be  summoned  to  answer  the  charge,  and  the  proceed- 
ings must  be  bona  fide,  and  not  instituted  merely  for  the  purpose 
of  complying  with  the  provision  in  the  statute  as  to  the  issue  of  a 
search  warrant.  Where  such  a  prosecution  is  pending,  the  justice 
has  jurisdiction  to  issue  a  search  warrant  for  the  sole  purpose,  on 
conviction  of  the  offender,  of  forfeiting  the  liquor  by  means  of  which 
he  commit!    1  the  offence.    R.  v.  Walker,  13  0.  R.  83. 

Under  this  section  of  the  Act,  it  has  been  held  that  the  informa- 
tion and  warrant  to  search  must  show  the  facts  giving  the  justice 
jurisdiction.     Gallihew  ;'.  Peterson,  20  N.  S.  R.  222. 

The  information  on  which  the  search  warrant  is  issued  must 
state  the  cause  for  suspicion  therein  sworn  to,  ai:d  the  particulars 
of  the  offence,  whatever  they  may  be.  R.  v.  Walker,  13  0.  R.  83. 
The  search  warrant  must  be  signed  by  two  justices  of  the  peace,  or 
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an  official  having  the  power  of  two  justices,  though  the  information 
may  be  laid  before  one  of  two  justices,  before  whom  a  prosecution 
under  the  Act  is  brought.     See  51  V.  c.  34,  ss.  6  &  10. 

The  fact  that  the  search  warrant  was  executed  by  the  informer, 
who  was  also  chief  constable,  was  held  not  to  be  a  ground  for 
quashing  a  conviction.     R.  v.  Heffernan,  13  0.  R.  G16. 

The  109th  section  of  the  Act,  as  amended  by  the  51  V.  c.  34, 
a.  11,  enables  the  magistrate  convicting,  to  order  that  liquors 
seized  on  a  search  warrant  be  destroyed. 

Pending  a  prosecution  against  defendant  for  selling  intoxicating 
liquor  contrary  to  the  provisions  of  the  Act,  an  information  was 
laid  by  the  prosecutor  .o  obtain  a  search  warrant,  and  upon  search, 
a  barrel  of  beer  connected  with  a  beer  pump,  and  all  the  usual 
appliances  for  the  sale  of  liquor,  were  found  on  defendant's  premises. 
An  amendment  of  the  charge  was  afterwards  made,  altering  it  into 
an  information  for  unlawfully  keeping  for  sale;  a  new  information 
was  sworn  to,  and  defendant  was  convicted  of  the  latter  ofifence. 
The  court  admitted  that  the  only  liquor  which  may  be  destroyed, 
under  s.  109,  is  such  as  is  brought  before  it  on  the  search  warrant, 
and  that  before  the  search  warrant  can  issue,  some  offence  against 
the  Act  must  be  shown  to  have  been  committed  ;  yet,  "nevertheless, 
it  was  ruled  that  when  the  amendment  was  made,  the  effect  was  to 
make  the  pending  prosecution  one  for  keeping  instead  of  selling 
liquor,  and  there  being  sufficient  evidence  to  prove  the  keeping  for 
sale,  the  destruction  of  the  liquor  was  authorized.  R.  v.  Heffernan, 
13  0.  R.  616. 

The  110th  section  of  the  Act  relates  to  the  manner  of  describ- 
ing offences  in  the  proceedings  taken  to  punish  for  keeping  or 
selling. 

Where  the  information  was  for  selling  liquor,  and  the  conviction 
was  for  "  selling  intoxicating  liquor,  and  having  hotel  appliances 
in  the  bar-room  and  premises,"  the  court  held  that  even  if  a  double 
offence  had  been  charged  in  the  information,  the  magistrate  had 
power  to  drop  one  pnd  proceed  on  the  other,  but  that  in  this  case, 
a  second  offence,  under  s.  118  of  the  Act,  was  not  embraced  in  the 
words  used.    R.  v.  Klemp,  10  0.  R.  143. 


^i 


^11 


576 


MAGISTRATES    MANUAL. 


Under  the  Act,  when  the  information  charges  that  the  defend- 
ant did  unlawfully  dispose  of  intoxicating  liquor,  and  the  conviction 
adjudges  that  he  did  unlawfully  seZ/  intoxicating  liquor,  the  variance 
will  not  be  material,  for  under  the  special  provisions  of  the  Act,  as 
contained  in  ss.  110,  112, 113  and  121,  these  are  convertible  terms. 
In  any  event,  the  information  could  be  amended  under  ss.  116, 
117  and  118  of  the  Act.     R.  v.  Hodgins,  12  0.  E.  367. 

The  111th  section  provides  that  when  the  appliances  of  a  bar 
are  found,  and  intoxicating  liquor  is  also  found,  in  any  place,  the 
liquor  shall  be  deemed  to  be  kept  for  sale,  unless  the  contrary  is 
proved. 

Although  under  this  section,  the  presumption  that  liquor  is  kept 
for  sale  may  only  arise  when  the  appliances  of  a  bar,  and  intoxi- 
cating liquor  is  also  found,  yet,  in  a  prosecution  under  the  Act,  in  a 
municipality  where  there  is  no  prohibitory  by-law,  the  fact  of  a 
bar  and  intoxicating  liquors  being  found  in  the  place,  with  the 
usual  appliances  for  the  sale  of  such  liquors,  is  some  evidence 
independently  of  that  section  of  the  Act  from,  and  upon  which,  the 
magistrate  could  act  in  forming  his  opinion  of  the  truth  of  the 
charge.  Where  there  is  no  such  evidence,  the  court  will  not  review 
the  magistrate's  finding  on  such  a  question  of  fact.  K.  v.  Brady, 
12  0.  R.  358. 

An  information,  charging  defendant  with  having  sold  intoxicat- 
ing liquor,  was  laid  before  two  justices  of  the  peace,  and  immedi- 
ately afterwards  a  further  information  to  obtain  a  search  warrant 
was  sworn  to  by  the  same  complainant  before  the  same  two 
justices.  Thereupon  a  warrant  to  search  the  premises  of  defendant 
was  js°""'',  Hnd  upon  the  search  being  made,  three  bottles  were 
found,  each  containing  intoxicating  liquor,  and  it  was  shown  that 
there  were  also  found  in  the  defendant's  house  other  bottles,  some 
decanters  and  glasses,  and  a  bar  or  counter.  On  the  day  following 
the  search,  the  complainant  laid  a  new  information  before  the 
same  two  justices  of  the  peace,  charging  the  defendant  with  keep- 
ing intoxicating  liquor  for  sale.  Upon  the  hearing,  the  constables 
who  executed  the  search  warrant  were  the  only  witnesses  examined, 
and  on  their  evidence  the  defendant  was  convicted.  It  was 
held  that  the  presumption  of  keeping  liquor  for  sale,  created  by 


SCOTT  ACT. 


577 


s.  Ill  of  the  Act,  arises  only  where  the  appliances  for  the  sale  of 
liquor,  mentioned  in  the  section,  together  with  the  liquor,  are  found 
in  municipalities  in  which  a  prohibitory  by-law,  passed  under  the 
provisions  of  the  Act,  is  in  force.  As  it  appeared  in  this  case  that 
the  search  warrant  had  been  issued,  and  the  defendant's  promises 
searched,  for  the  mere  purpose  of  possibly  securing  evidence  on 
which  to  bring  a  prosecution,  the  justices  of  the  peace  and  the 
informant  were  ordered  to  pay  the  defendant's  costs.  E.  v.  Walker, 
13  0.  R.  83. 

Under  s.  114,  on  the  trial  of  any  proceeding  under  the  Act,  the 
person  opposing  or  defending,  or  the  wife  or  husband  of  such 
person,  shall  be  competent  and  compellable  to  give  evidence. 

Under  this  section  it  was  held  in  R.  v.  Halpin,  12  0.  R.  330, 
that  the  accused  was  not  bound  to  criminate  himself;  but  this 
decision  was  overruled  in  a  later  case,  and  the  accused  is  now 
compellable  to  give  evidence  even  to  the  extent  of  criminating 
himself.  R.  v.  Fee,  13  0.  R.  590;  see  56  V.  c.  31,  s.  5,  ante,  pp. 
408-409. 

The  lloth  section  of  the  Act  defines  the  procedure,  upon  any 
information,  for  committing  an  otfence  against  any  of  the  pro- 
visions of  the  Act,  in  case  of  a  previous  conviction  or  convictions 
being  chai'ged. 

There  is  no  power  to  punish  as  for  a  third  offence,  unless  there 
have  been  two  prior  convictions  for  offences  of  the  same  nature, 
and  where  neither  the  record  of  conviction  nor  the  evidence  shows 
this,  the  conviction  must  be  quashed.     R.  v.  Clark,  15  0.  R.  49. 

The  magistrate  has  power  to  convict  the  accused  of  prior 
ofi'ences  in  his  absence.     lb. 

A  conviction  for  a  second  offence,  under  the  Act,  will  be  invalid 
if  it  does  not  appear  by  the  information  on  which  it  is  founded 
what  the  nature  of  the  previous  offence  is,  or  where  it  was  com- 
mitted, or  that  it  was  of  a  similar  nature  to  the  fresh  offence 
charged  by  the  information. 

Section  115  {h)  of  the  Act,  does  not  dispense  with  strict  proof 
by  production  of  the  original  record,  or  otherwise,  of  previous 
convictions  where  it  is  sought  to  impose  the  increased  penalty, 
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under  section  100,  and  the  certificate  mentioned  in  the  section  can 
only  be  admitted  as  proof  of  the  number  of  such  previous  convic- 
tions.    E.  V.  Kennedy,  10  0.  R.  396. 

It  is  doubtful  whether  such  certificate  is  sufficient  prima  facie 
evidence  of  identity  of  the  accused  with  the  person  of  the  same 
name,  so  previously  convicted.     E.  v.  Edgar,  15  0.  R.  142, 

The  language  of  this  section  is  peremptory,  and  therefore  to 
give  a  magistrate  jurisdiction  thereunder,  to  enquire  as  to  a 
previous  conviction,  he  must  first  find  the  accused  guilty  of  the 
alleged  subsequent  offence.     lb. 

Under  the  section  115  (b)  the  previous  convictions  may  be 
proved  by  the  production  thereof  where  the  identity  of  the 
defendant  with  the  person  previously  convicted  is  proved.  The 
certificate  referred  to  in  this  section  is  a  certificate  showing 
whether  the  conviction  therein  referred  to  is  a  first,  second  or 
third,  and  if  such  certificate  contains  a  sufficient  statement  of  the 
fact  of  conviction,  and  the  identity  is  established,  such  evidence 
ought  to  be  sufficient.  E.  v.  Kennedy,  17  0.  R.  159  ;  E.  v.  Kennedy, 
10  0.  E.  396-402,  not  followed. 

In  Ex  parte  Phillips,  26  S.  C.  N.  B.  397,  the  majority  of  the 
court  held  that  the  previous  conviction  may  be  proved  by  a  cer- 
tificate of  the  magistrate  who  tries  the  subsequent  offence,  he 
trying  both  cases. 

Where  the  evidence  shows  two  offences  at  different  times  on 
the  same  day,  two  convictions  for  the  same  are  valid  under  section 
115  {(h,  though  neither  the  informations  nor  the  convictions 
state  that  the  offences  were  several.  Ex  jxuie  Perkins,  30  S.  C. 
N.  B.  15. 

A  conviction  for  selling  liquor  contrary  to  the  Act,  stating  the 
commission  of  the  offence  within  three  months  previous  to  the 
information,  is  valid,  though  the  defendant  was  previously  con- 
victed of  a  similar  offence  within  the  same  period,  it  appearing  that 
the  two  offences  were  distinct. 

A  person  may  be  convicted  of  several  offences  under  the  Act, 
committed  within  the  period  of  three  months.  Ex  parte  Hopper, 
27  S.  C.  N.  B.  496. 


!!«'!!! 


SCOTT    ACT. 


579 


The  conviction  for  a  first  or  seconrl  offence  under  the  Act, 
should  be  a  complete  judgment,  and  the  court  should  thereby 
award  distress  in  default  of  payment  of  the  penalty,  and  for  want 
of  sufficient  distress,  imprisonment  of  the  defendant.  R.  v. 
White,  28  S.  C.  N.  B.  216,  disapproving  of  R.  v.  Porter,  20 
N.  S.  R.  352. 

The  defendant  cannot  be  convicted  in  his  absence  of  a  third 
offence  under  the  Act.  R.  v.  Salter,  20  N.  S.  R.  206;  R.  v. 
Porter,  20  N.  S.  R.  352. 

But  a  majority  of  the  Supreme  Court  of  New  Brunswick  held 
that  a  defendant  may  be  convicted  of  a  second  offence,  under  this 
section,  though  he  is  not  present  at  the  trial  to  be  asked  as  to  a 
previous  conviction.     Ex  iiarte  Groves,  24  S.  C.  N.  B.  57. 

I.,  was  convicted  on  the  16th  May,  for  selling  liquor  between 
the  21st  January  and  the  18th  April  preceding,  contrary  to  the 
Act.  He  was  subsequently  convicted  for  unlawfully  keeping  liquor 
for  sale,  between  the  14th  February  and  the  24th  March,  in  the 
same  year.  It  was  held  that,  if  a  man  were  convicted  for  selling 
liquor  on  a  particular  day,  he  could  not  afterwards  be  convicted, 
on  the  same  evidence,  for  keeping  it  for  sale  on  that  day,  though 
the  offences  of  keeping  and  selling  are  distinct,  for  the  selling 
would  be  evidence  of  keeping  for  sale ;  but  in  this  case  it  was  held 
that  the  onus  was  on  I.  to  prove  that  the  two  charges  were 
identical ;  that  the  keeping  for  sale  with  which  he  was  charged  was 
in  fact  the  selling,  of  which  he  had  been  convicted,  and  that  the 
mere  fact  that  the  days  between  which  he  was  charged  with  keeping 
liquor  for  sale,  were  included  within  the  times  stated  in  the 
conviction  for  selling,  did  not  sustain  the  defence  of  a  former  con- 
viction.    R.  V.  Marsh,  25  S.  C.  N.  B.  371. 

The  116th  section  of  the  Act  provides  for  the  amendment  of 
variances  and  defects. 

Where  the  original  information  was  amended  by  changing 
the  date  of  the  offence  from  the  10th  to  the  23rd  of  February,  and 
the  parties  thereupon  agreed  that  the  evidence  taken  should  stand 
for  the  purposes  of  the  amended  charge,  instead  of  having  a  repeti- 
tion of  it,  the  court  held  that  this  course  was  unobjectionable. 
R.  V  Jail,  12  P.  R  vOnt.)  142. 
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The  117th  section  of  the  Act  pi-ovides  that  no  conviction  or 
warrant  or  other  process  or  proceeding,  shall  he  held  insufficient 
or  invalid  by  reason  of  any  variance  between  the  information  and 
conviction,  or  by  reason  of  any  other  defect  in  form  or  substance, 
if  it  can  be  understood  that  the  same  was  made  for  an  oifence 
against  some  provision  of  the  Act  within  the  jurisdiction  of  the 
justice,  and  if  there  is  evidence  to  prove  such  offence,  and  if  no 
greater  penalty  is  imposed  than  is  authorized  by  the  Act.  Under 
8.  118,  applications  to  quash  convictions  are  to  be  disposed  of  on 
the  merits,  and  the  power  of  amendment  is  given. 

An  information  was  laid  before  K.,  who  described  himself  as 
"  one  of  Her  Majesty'?  pr>i'-e  magistrates  in  and  for  the  county  of 
Oxford,"  and  he  was  ?.'  ■■.  v  described  in  the  summons  and  con- 
vie  .on.  K.'s  commis  a...  .,^m  issued  on  the  12th  of  January, 
1887,  and  appointed  him  police  magistrate  in  and  for  the  county 
of  Oxford.  It  was  urged  t'  "ot  Y  ^stock  and  Ingersoll  were  two 
towns  in  the  county,  and  that  each  bad  at  the  time  of  informa- 
tion laid,  a  population  of  more  than  5,000  inhabitants,  so  as  to 
have  by  law,  each  a  police  magistrate,  which  it  must  be  presumed 
was  the  case  here,  and  therefore  K.  could  not  be  police  magistrate 
for  the  county  which  included  these  towns,  as  there  could  not  be 
more  than  one  police  magistrate  for  the  same  county.  A  motion 
to  quash  the  conviction  was  refused,  the  court  holding  that  there 
was  no  judicial  knowledge  of  the  fact  of  such  towns  containing 
such  population,  and  no  knowledge  of  it  by  affidavit  or  otherwise, 
and  that  even  if  there  was  more  than  one  police  magistrate,  the 
other  might  have  been  appointed  subsequently  to  K.,  and  that 
the  appointment  of  such  other,  and  not  K.,  would  be  void.  R.  v. 
Atkinson,  15  0.  R.  110. 

A  conviction  for  selling  intoxicating  liquor  contrary  to  the  pro- 
visions of  the  Act,  contained  no  reference  to  the  Act,  did  not  show 
where  the  offence  was  committed,  and  merely  adjudged  that  the 
defendant  pay  $100  for  selling  intoxicating  liquors.  The  court 
held  the  conviction  bad,  and  that  the  information  and  warrant 
could  not  be  looked  at  to  see  that  an  offence  had  been  committed. 
Woodlock  V.  Dickie,  6  Russ.  &  Geld.  86. 
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Under  ss.  117  and  118  of  the  Act,  the  court  has  no  power  to 
amend  the  conviction  v.hen  the  penalty  imposed  is  greater  than 
the  Act  authorizes,  and  such  conviction  is  invalid.  R.  v.  Rose, 
22  S.  C.  N.  B.  309. 

An  objection  that  the  conviction  did  not  shew  on  its  face  the 
absence  of  either  of  the  justices  before  wliom  the  information  was 
laid,  nor  the  assent  of  the  other,  that  another  justice  should  act  or 
take  part  in  the  prosecution  is  one  of  form  merely  and  cured  by 
this  section.     R.  v.  Collins,  14  0.  R.  613. 

The  information  specifically  charged  that  the  defernlant  had 
been  previously  convicted  under  "  The  Canada  Temperance  Act,' 
the  conviction  followed  the  information  in  this  respect,  and  the 
affidavit  filed  by  the  defendant  did  not  deny  the  fact,  but  only 
the  evidence  of  it.  The  court  held  that  the  question  of  a  previous 
conviction  was  within  the  jurisdiction  of  the  magistrate  and  his 
finding  as  to  it  was  conclusive.     R.  v.  Brown,  IG  0,  R.  41. 

The  refusal  by  a  justice  to  allow  the  defendant  to  give  evidence 
on  the  trial  of  an  information  under  the  Act  is  a  matter  going  to 
the  justice's  jurisdiction,  and,  therefore,  a  certiorari  will  lie  to 
remove  the  conviction.     Ex  parte,  Legere,  27  S.  C.  N.  B.  292. 

A  conviction  under  the  Act  charged  the  defendant  with  having 
*'  unlawfully  kept  for  sale  and  sold  intoxicating  liquor,"  and 
imposed  a  penalty  of  $50.  ,  A  sale  of  liquor  was  proved.  On  appli- 
cation for  a  rule  nisi  to  quash  the  conviction,  the  court  held  that 
as  the  penalty  was  that  authorized  and  the  offence  of  selling  was 
proved,  the  conviction  ought  to  be  amended  under  ss.  117  and  118 
of  the  Act  by  striking  out  the  words  "kept  for  sale  and."  R.  v. 
Dewar,  80  S.  C.  N.  B.  248. 

Where  a  conviction,  un  ier  tlie  Act,  stated  that  the  defendant 
had  sold  "  spirituous  or  other  intoxicating  liquors,"  and  the  proof 
"was  a  sale  of  brandy,  the  conviction  was  amended  under  s.  118,  by 
striking  out  the  words  "  spirituous  or  other,"  which  brought  the 
offence  within  s.  110  of  the  Act,  which  makes  it  sufficient  to  state 
the  unlawful  sale  of  intoxicating  liquor,  without  staging  the  name 
or  kind  of  such  liquor.     R.  v.  Blair,  24  S.  C.  N.  B.  71. 

The  119th  section  of  the  Act  relates  to  the  removal  of  the  con- 
viction by  certiorari. 
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It  is  not  necessary  that  there  should  be  an  absence  of  jurisdic- 
tion over  the  subject  matter  of  the  charge.  It  is  sufficient  to 
authorize  the  issue  of  the  certiorari,  if,  on  the  evidence  produced^ 
there  is  a  total  absence  of  proof  of  the  oifence  charged.  Thus, 
where  there  was  no  evidence  to  shew  that  the  beverage  partaken 
of  was  spirituous  or  intoxicating,  a  certiorari  was  granted,  and 
the  conviction  quashed.  R.  v.  Beard,  13  0.  R.  608;  and  where 
there  is  no  evidence  to  warrant  a  conviction,  a  certiorari  may 
issue.     R.  V.  Kennedy,  10  0.  R.  396. 

But  a  certiorari  cannot  issue  merely  for  the  purpose  of  exam- 
ining and  weighing  the  evidence  taken  before  the  magistrate. 
This  section  of  the  Act  takes  away  the  right  to  it  except  where 
the  magistrate  is  proceeding  without  jurisdiction.  R.  v.  Sander- 
son, 12  0.  R.  178;  R.  v.  Wallace,  4  0.  R.  127.  But  there 
must  be  shewn  to  have  been  an  offence,  -for  if  the  conviction  is 
nominally  under  the  Act,  but  for  a  supposed  offence,  which  does 
not  appear  to  be  an  offence  against  the  provisions  of  the  second 
part  of  this  Act,  the  above  section  would  not  apply.  R.  v.  Elliott, 
12  0.  R.  524 ;  see  R.  v.  Ryan,  10  0.  R.  254.  If  no  evidence  is 
given  of  the  Act  being  in  force,  the  proceedings  will  be  quite  as 
defective  as  if  the  Act  were  not  in  force. 

The  operation  of  this  section,  in  taking  away  the  right  to  a  cer- 
tiorari, is  confined  to  the  case  of  convictions  made  by  the  special 
officials  named  in  the  section.     R.  v.  Walker,  13  0.  R.  83. 

In  cases  where  a  magistrate  has  jurisdiction,  certiorari  is  abso- 
lutely taken  away,  but  an  appeal  to  the  sessions  still  exists. 
Section  119  of  the  Act  takes  away  this  appeal  where  the  convic- 
tion is  before  a  stipendiary  magistrate.  R.  v.  Ramsay,  11  0.  R. 
210. 

In  ex  parte,  Daly  27  S.  C,  N.  B.  129,  the  court  held  that 
certiorari  was  taken  away  though  there  was  no  evidence.  See  also 
ex  parte  McDonald,  27  S.  C.  N.  B.  169. 

A  defendant  wbo  removes  a  conviction  by  certiorari  under 
the  Act  is  liable  for  costs  on  failure,  and  entitled  to  recover 
costs  in  the  event  of  his  succeeding  in  quashing  the  conviction. 
R.  v.  Freeman,  21  N.  S.  R.  483. 
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Costs  cannot  be  included  in  a  conviction  under  the  Act.  B.  v. 
Cakes,  21  N.  S.  R.  481  ;  R.  v.  Ward,  20  N.  S.  R.  lOS. 

Since  the  passing  of  the  51  V.  c.  84,  s.  14,  providing  a  form  of 
conviction  for  offences  under  the  Act  the  majority  of  the  court  in 
Nova  Scotia  held  that  the  latter  forms  must  be  followed  and  a 
conviction  which  omits  the  provision  in  respect  to  the  issuing  of  a 
"warrant  of  distress  and  the  imposition  of  imprisonment  in  default 
of  distress  according  to  the  form  in  this  Act  is  bad.  R.  v.  Mci'ar- 
lane,  24  N.  S.  R.  54. 

The  cases  of  R.  v.  Porter,  20  N.  S.  R.  352  and  R.  v.  Orr,  lb.  425, 
are  not  applicable  since  the  passing  of  the  above  statute. 

In  a  proceeding,  under  a.  121  of  the  Act,  for  tampering  with  a 
witness,  it  is  enough  to  prove  that  an  information  has  been  laid 
and  a  summons  issued  for  violation  of  the  Act,  and  that  the  party 
tampered  with  was  summoned  as  a  witness  on  the  hearing  of  the 
information.  It  is  not  necessary  to  prove  a  conviction  for  the 
offence  charged.  A  conviction  for  tampering  with  a  witness,  under 
this  section,  charged  the  defendant  with  offering  the  witness 
money,  to  induce  him  to  leave  the  county,  and  also  with  attempting 
by  threats  to  induce  hira  to  absent  himself.  Though  this  was  a 
charge  of  two  offences,  it  was  held. to  be  cured  by  s.  907  of  the 
Code.     Ex  parte  White,  30  S.  C.  N.  B.  12. 

SEAMEN. 

Sections  392  and  393  of  the  Code,  contain  various  provisions 
for  the  protection  of  seamen. 

Special  provisions  are  made  by  the  R.  S.  C.  c.  71,  in  respect  of 
the  discipline  on  board  of  Canadian  Government  vessels. 

•'  The  Seamen's  Act,"  R.  S.  C.  c.  74,  amended  by  53  V.  c.  16, 
contains  a  large  number  of  provisions  governing  the  conduct  of 
seamen  and  masters  of  ships,  and  of  all  others  coming  in  contact 
with  them.  Various  offences  are  uiude  misdemeanours,  and  for 
others  a  penalty  is  inflicted.  Any  wilful  breach  or  neglect  of  duty 
or  drunkenness,  or  the  doing  of  any  act  tending  to  the  immediate 
loss,  destruction,  or  serious  damage  of  the  ship,  or  of  any  person 
belonging  to,  or  on  board  thereof,  is  a  misdemeanour.     Ih.  s.  90. 
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Stowaways  are  liable  to  a  penalty  not  exceeding  eighty  dollars. 
Ih.  B.  105. 

Any  police  or  stipendiary  magistrate,  or  any  two  justices  of  the 
peace,  may  try  and  determine,  in  a  summary  way,  all  offences 
punishable  under  the  Act,  //>.  s.  114,  and  the  provisions  of  "  The 
Summary  Convictions  Act "  are  to  apply  to  all  such  proceedings. 
Ih.  8.  115.  Under  s.  123  of  this  Act,  on  application  on  behalf  of 
either  party,  the  court  may  receive  and  may  cause  to  be  reduced  to 
writing,  the  evidence  of  such  witnesses  for  the  defence  or  the 
prosecution,  ns  are  then  present  or  can  be  produced,  and  may 
thereupon  discharge  such  witnesses  from  further  attendance,  and 
may  continue  the  case  on  some  future  day,  and  witnesses  about  to 
leave  the  Province  may  be  examined  de  bene  esse. 

In  reference  to  seamen  in  inland  waters  the  R.  S.  C.  c.  75,  con- 
tains provisions  substantially  the  same  ;  see  5G  V.  c.  24. 

SEARCH    WARRANT. 
(See  Ante,  pp.  73-74.) 

SEDUCTION.  , 

As  to  the  seduction  of  girls  under  sixteen,  see  Code,  s.  181.  As 
to  seduction  under  promise  of  marriage,  see  Code,  s.  182.  As  to 
the  seduction  of  a  ward  or  servant,  see  Code,  s.  183  ;  and  as  to  the 
seduction  of  females  who  are  passengers  on  vessels,  see  Code, 
8.  184.  Offences  against  the  foregoing  ss.  181,  18,2  and  183,  must 
be  prosecuted  within  one  year ;  see  Code,  s.  551  (e)  (v)  (vi)  (vii). 
And  there  can  be  no  conviction  on  the  evidence  of  one  witness, 
unless  such  witness  is  corroborated  in  some  material  particular  by 
evidence  implicating  the  accused.     Code,  s.  684  (c). 


SESSIONS. 

As  to  the  jurisdiction  of  the  court  of  general  or  quarter  sessions 
of  the  peace,  see  ss.  539  and  540  of  the  Code.  The  court  has 
power  to  try  any  indictable  offence,  except  those  mentioned  in 
8.  540.  Consequently  it  may  now  try  forgery  and  perjury,  though 
formerly  it  was  otherwise.  See  R.  v.  McDonald,  31  Q.  B.  (Ont.) 
337-9 ;  R.  v.  Currie,  31  Q.  B.  (Out.)  582 ;  R.  v.  Dunlop,  15  Q.  B. 
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{Ont.)  118.  So  it  may  try  the  offence  of  kidnapping.  Cornwall 
V.  li,  33  Q.  B.  (Ont.)  106. 

A  bench  warrant  issued  at  the  quarter  sessions,  tested  in  open 
sessions,  and  signed  by  the  clerk  of  the  peace,  was  held  not  invalid 
for  want  of  a  seal.  Fraser  v.  Dickson,  6  Q.  B.  (Ont.)  231.  And  a 
warrant  of  commitment  under  the  seal  of  the  court  or  signature 
of  the  chairman  is  not  necessary.  Ovens  v.  Taylor,  11)  C.  P. 
(Ont.)  49. 

Where  a  statute  enables  two  justices  to  do  an  act,  the  justices 
sitting  in  quarter  sessions  may  do  the  same  act,  for  they  are  not 
the  less  justices  of  the  peace  because  t'.iey  are  sitting  in  court  in 
that  capacity.     Fraser  v.  Dickson,  5  Q.  B.  (Ont.)  233. 

It  would  seem,  however,  that  the  chairman  of  the  sessions  can- 
not make  any  order  of  the  court,  except  during  the  sessions,  either 
regular  or  adjourned.     lie  Coleman,  23  Q.  B.  (Ont.)  615. 

The  sessions  possess  the  same  powers  as  the  Superior  Courts  as 
to  altering  their  judgments  during  the  same  sessions  or  term,  and 
for  that  purpose  the  sessions  is  all  looked  upon  as  one  day.  R.  v. 
Fitzgerald,  20  Q.  B.  (Ont.)  546;  see  also  McLean  &  McLean, 
9  U.  C.  L.  J.  217. 

SHEEP. 

In  Ontario  the  R.  S.  c.  214,  imposes  a  tax  on  dogs  and  protects 
sheep,  see  56  V.  c.  46. 

The  owner  of  a  sheep  killed  or  injured  by  a  dog  can  under 
section  15  of  this  Act  recover  the  damage  occasioned  thereby  with- 
out proving  that  the  dog  had  a  propensity  to  kill  or  injure  sheep. 
The  Act  applies  to  a  case  where  the  dog  has  been  set  upon  the 
sheep  by  the  owner's  son.     R.  v.  Perrin,  16  0.  R.  446. 

SHIPWRECKED    PERSONS. 

As  to  preventing  such  from  saving  their  lives,  see  s.  254  of  the 
Code.  As  to  the  meaning  of  the  expression  "  shipwrecked  person," 
see  s.  3  {x). 

SHOOTING. 

By  B.  232  of  the  Code  shooting  at  any  person  with  intent  to 
murder,  is  an  indictable  offence.     So  by  s.  241,  it  is  an  indictable 


(       '': 


586 


MAGISTRATES    MANUAL. 


offence  to  shoot  at  any  person  with  intent  to  maim,  disfigurG  or 
disable,  or  to  do  some  other  grievous  bodily  harm.  Attempting  to 
discharge  any  kind  of  loaded  arms  is  also  an  offence  of  a  similar 
character.  But  a  loaded  arm  is  one  that  is  ready  for  discharge, 
and  there  must  be  proof  that  it  is  so  loaded.  R.  v.  Gamble,  10 
Cox,  545. 

SLANDER. 

Slander  is  not  cognizable  before  magistrates,  except  the  words 
used  directly  tend  to  a  breach  of  the  peace,  as  if  one  man  chal- 
lenge another ;  in  such  case,  a  party  may  be  bound  to  good 
behaviour,  and  even  indicted.  R.  v.  Langley,  2  Salk.  697-8 ;  see 
Libel,  ante,  p.  481. 

SMUGGLING. 

Smuggling  is  the  importing  or  exporting  either  (a)  goods  with- 
out paying  the  legal  duties  thereon,  or  (h)  prohibited  goods.  The 
existing  law  on  the  subject  is  contained  in  the  R.  S.  C.  c.  32,  s.  192. 
See  R.  V.  Bathgate,  13  L.  C.  J.  299. 

SODOMY    OR    UNNATURAL    OFFENCES. 

Sections  174  and  175  of  the  Code  now  govern  these  offences. 

The  proof  is  the  same  as  in  rape,  with  two  exceptions.  It  is 
not  necessary  to  prove  the  offence  to  have  been  committed  with- 
out the  consont  of  the  person  upon  whom  it  was  perpetrated. 
Both  parties,  if  consenting,  are  equally  guilty,  but  if  one  of  the 
parties  is  a  boy  under  the  age  of  fourteen  years,  it  is  felony  in  the 
other  only.  By  s.  260  of  the  Code,  to  attempt  to  commit  the  said 
crime,  or  to  make  an  assault  with  intent  to  commit  the  same, 
or  to  make  any  indecent  assault  upon  a  male  person,  is  an 
indictable  offence.  Sending  a  letter  proposing  the  crime,  is  an 
attempt  to  incite.     R.  v.  Rainsford,  31  L.  T.  N.  S.  488. 


STEAMBOAT    INSPECTION. 


The  R.  S.  C.  c.  78,  contains  various  regulations  in  regard  to 
the  equipment  and  management  of  steamboats.  Section  52  makes 
it  a  misdemeanour  for  the  master  of  any  steamboat,  wilfully  or 
negligently,  at  any  time,  to  carry  a  greater  number  of  passengers 
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than  permittod  by  hia  certificate.  All  i)rocee<lin<^9  are  to  be  under 
•'  The  Summary  Convictions  Act."  //>.  a.  Gl.  The  Act  was 
amended  by  the  53  V.  c.  17,  tlie  54  Ot  55  V.  c.  39,  and  the  55  Sc  56 
V.  c.  10. 

SUICIDE. 

Under  s.  238  of  the  Code,  every  one  who  attempts  to  commit 
suicide  is  guilty  of  an  indictable  offence  and  liabla  to  two  years' 
imprisonment. 

And  under  a.  237,  every  one  is  guilty  rf  an  indictable  offence 
and  liable  to  inii)ri8onment  for  life  who  couaseld  or  procures  any 
person  to  commit  suicide,  actually  committed  in  consequence  of 
such  counselling  or  procurement,  or  who  aids  or  abets  any  person 
in  the  commission  of  suicide. 

The  attempt  to  commit  suicide  by  a  person  of  sane  mind  is  a 
misdemeanour  at  common  law,  being  an  attempt  to  commit  a 
felony.  It  is  not  an  attempt  to  commit  murder,  suicide  having 
been  held  not  to  be  murder.     R.  v.  Burgess,  L.  &  C.  254. 

If  two  persona  enter  into  an  agreement  to  commit  suicide 
.Dgether,  and  the  means  employed  to  produce  death  prove  fatal  to 
one  only,  the  survivor  is  guilty  of  murder,  as  each  is  principal. 
E.  V.  Jessop,  16  Cox,  204. 

SUNDAY. 

The  words,  "  or  other  person  whatsoever,"  in  the  R.  S.  0.  c. 
203,  are  meant  to  include  all  persons  eju^daii  generis,  with  those 
previously  mentioned,  but  not  others,  Sandiman  v.  Breach,  7 
B.  &  C.  96 ;  and  they  cannot  be  taken  to  include  all  persons  doing 
anything  whatsoever  on  a  Sunday,  but  must  be  taken  to  apply  to 
persons  following  some  particular  calling,  of  the  same  description 
as  those  mentioned.  Hespeier  v,  Shaw,  16  Q.  B.  (Ont.)  104  ;  R.  v. 
Hynes,  13  Q.  B.  (Ont.)  194. 

A  farmer  is  not  within  the  statute.  R.  v.  Clewarth,  9  L.  T. 
N.  S.  682 ;  R.  v.  Silvester,  33  L.  J.  Q.  B.  96. 

This  statute  does  not  apply  to  persons  in  the  public  service  of 
Her  Majesty,  and  therefore  a  conviction  of  a  Government  lock 
tender,  on  the  Welland  Canal,  for  locking  a  vessel  through  the 
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canal  on  Sunday  in  obedience  to  the  orders  of  his  superior  was 
quashed.     R.  v.  Berriman,  4  0.  R.  28*2. 

The  work  prohibited  is  not  confined  to  manual  labour  and  hence 
includes  the  sale  of  a  horse.  Fennell  v.  ilidler,  5  B,  &  C.  406. 
But  the  work  must  be  in  the  ordinary  calling  of  the  party,  Smith 
V.  Sparrow,  4  Bing.  84 ;  nor  does  it  include  all  callings,  as  for 
example  an  attorney's  work.  Peate  v.  Dickens,  1  C.  M.  &  R.  422. 
This  statute  does  not  prohibit  contracts  being  made  on  a  Sunday, 
such  as  a  bill  of  exchange.  Begbie  v.  Levi,  1  Car.  &  J.  180 ;  or 
the  hiring  of  a  servant.     R.  v.  Whitnash,  7  B.  &  C.  596. 

Baking  provisions  for  customers  is  a  work  of  necessity,  R.  v. 
Cox,  2  Burr.  787  ;  but  baking  rolls  in  the  way  of  business  is  pro- 
hibited.    Cripps  V.  Burden,  Cowp.  G40. 

A  person  is  liable,  under  the  Act,  for  plyiug  with  his  steamboat 
on  Sunday  between  the  City  of  Toronto  and  the  Island,  persons 
■carried  between  these  places  not  being  "  traveller^/'  within  the 
meaning  oi  the  exception  in  the  first  section.  R.  v.  Tinning,  11 
Q.B.  (Ont.)  636. 

The  defendants,  owner  and  captain  respectively  of  a  steamboat, 
advertised  that  they  would  carry  excursionists  on  Sundays.  A 
number  of  passengers  left  Bulfalo,  in  the  State  of  New  York,  on  a 
Sunday  morning,  and  proceeded  by  rail  to  Niagara,  whence  they 
were  carried  by  the  defendant's  steamboat  to  Toronto  and  back  the 
same  day.  It  was  held  that  these  passengers  were  "travellers" 
within  the  meaning  of  the  exception  in  the  first  section,  and  that 
there  was  no  distinction  in  such  case  between  travellers  for  pleasure 
and  for  business.     R.  v.  Daggett,  1  0.  R.  537. 


SURBTIKS    FOR    THE    PEACE. 

See  ss.  958  to  960  of  the  Code  as  amended  by  the  56  V.  c.  32. 

This  is  simply  a  recognizance  entered  into  by  a  party  with  one 
or  more  sureties,  before  a  justice  of  the  peace  out  of  sessions,  or 
before  the  quarter  sessions,  conditioned  for  his  keeping  the  peace, 
or  being  of  good  behaviour  for  a  certain  time. 

The  party's  own  recognizance  may  be  taken  if  it  is  deemed 
sufficient,  but  the  expression  "  sureties  "  meanis  sufficient  sureties. 
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E.  S.  C.  c.  1,  s.  7  (30),  and  therefore  whether  there  are  one  or  more 
sureties  they  must  be  sufficient. 

Every  court  of  criminal  jurisdiction  and  every  magistrate  under 
Part  LV.,  before  whom  any  person  shall  l)e  convicted  of  an  ofience 
and  shall  not  be  sentenced  to  death,  shall  have  power  in  addition 
to  any  sentence  imposed  upon  such  person,  to  require  him  forth- 
with to  enter  into  his  own  recognizances,  or  to  give  security  to  keep 
the  peace,  and  be  of  good  behaviour  for  any  term  not  exceeding 
two  years,  and  that  such  person  in  default  shall  be  imprisoned  for 
not  more  than  one  year  after  the  expiry  of  his  imprisonment  under 
his  sentence,  or  until  such  recognizances  are  sooner  entered  into 
or  such  security  sooner  given,  and  any  person  convicted  of  an 
indictable  offence  punishable  with  imprisonment  for  five  years  or 
less  may  be  fined  in  addition  to  or  in  lieu  of  any  punishment 
otherwise  autliorized.     K.  S.  C.  c.  181,  s.  81  ;  Code,  s.  958. 

But  the  authority  to  require  sureties  in  general  is  given  ta 
justices  by  their  commission.  Therefore,  if  a  justice  of  the  peace 
be  satisfied  upon  oath  that  a  party  has  reasonable  ground  to  fear, 
either  from  the  direct  threats  of  another  or  from  his  acts  or  words^ 
that  such  other  person  will  inflict  or  cause  to  be  inflicted  upon  him 
some  personal  injury,  or  that  such  person  will  burn  his  house,  or 
cause  it  to  be  burnt,  the  justice  is  bound  to  cause  this  security 
to  be  given ;  and  the  same  if  the  threats  be  used  against  the  wife 
or  child  of  the  party.  But  this  does  not  extend  to  a  man's  servants, 
for  they  may  themselves  apply  for  sureties  of  the  peace  against 
persons  from  whom  they  fear  personal  injuiy ;  nor  does  it  extend 
to  threats  as  to  a  man's  goods,  for  it  is  not  a  case  within  the 
authority  thus  given.  Nor  does  it  authorize  the  justice  when  the 
applicant  acts  from  mere  malice  or  vexat'on.  Butt  v.  Conant,  1 
B.  &  B.  548. 

The  complaint  by  the  party  threatened  for  sureties  for  the 
peace  states  that  "  he  doth  not  make  this  complaint  against,  nor 
require  such  sureties  from  the  said  A.  B.,  from  any  malice  or  ill-will, 
but  merely  for  the  preservation  of  his  person  from  injury."  On 
application  being  made  for  sureties  of  the  peace  by  complaint  to  the 
justice  on  oath,  the  justice  has  to  consider  whether  the  facta  stated 
show  a  reasonable  ground  for  the  party's  fear  of  personal  injury ; 
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and  if  there  be  any  ambiguity  in  the  threats,  it  is  for  the  justice  to 
give  them  such  a  construction  as  he  thinks  right,  and  his  decision  in 
that  respect  will  be  final,  (R.  v.  Tregarthen,  5  B.  &  Ad.  678)  if  the 
oath  on  which  the  complaint  was  founded  be  sufficient  to  warrant 
it.  Re  Dunn,  12  A.  &  E.  599.  The  justice  cannot  on  such  an 
application  convict  the  party  complained  against  of  an  assault. 
R.  V.  Davey,  20  L.  J.  M.  C.  189.  If  he  thinks  that  sureties  ougho 
to  be  given,  and  the  party  complained  against  be  not  present,  he 
may  issue  his  warrant  to  bring  him  before  him.  This  warrant  is 
executed  in  the  same  manner  as  any  other  warrant  to  apprehend 
a  party.  As  soon  as  the  party  is  apprehended  and  brought  before 
the  justice,  the  complaint  is  read  over  to  him,  and  he  is  asked 
if  he  have  any  cause  to  show  why  he  should  not  give  the  required 
sureties. 

All  that  he  is  allowed  to  do  in  the  way  of  showing  cause  is  to 
show  that  the  complaint  is  preferred  from  malice  only  (R.  v. 
Parnell,  2  Burr.  806),  or  explain  any  parts  of  the  complaint  that 
may  be  ambiguous.  R.  v.  Bringloe,  13  East,  174.  In  other 
respects  he  is  not  allowed  to  controvert  the  truth  of  the  facts  stated 
in  the  complaint,  (R.  v.  Doherty,  13  East,  171)  for  in  this  case  there 
is  an  exception  to  the  universal  principle,  that  a  man  may  always 
be  heard  in  his  own  defence.  The  reason  of  the  exception  is  that 
binding  over  a  person,  against  whom  articles  of  the  peace  are 
exhibited,  is  not  in  the  nature  of  a  jiunishment,  but  is  to  prevent 
the  apprehended  danger  of  a  breach  of  the  peace  being  committed. 
Lort  v.  Hutton,  45  L.  J.  M.  C.  95. 

If  tlie  justice  order  the  sureties  to  be  given,  and  the  defendant 
either  re  "use  to  give  them  or  cannot  do  so,  the  justice  sliould  com- 
mit him.  See  form  of  commitment  in  default  of  sui-eties  in  the 
schedule  to  the  Act,  nnte,  p.  299.  The  warrant  of  commitment  must 
Bpccify  a  time  certain  during  which  the  r.arty  is  to  be  imprisoned, 
otherwise  it  will  be  bad.     Prickett  v.  Gratex,  8  Q.  B.  1020. 

The  justice  may  bind  the  party  over  for  a  limited  time  or  until 
the  next  Quarter  Sessions.  Where  a  justice  of  the  ]ieace  bound  a 
party  over  to  keep  the  peace  for  two  years,  the  court  held  that  he 
did  not  exceed  his  authority.     Willis  v.  Bridger,  2  B.  &  A.  278. 
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The  amount  of  the  security  required  is  entirel}'  in  the  discretion  of 
the  justice.     R.  v.  Holloway,  2  Dowl.  525. 

A  final  commitment  for  want  of  sureties  to  keep  the  pence  must 
be  in  writing.  Lyndcn  v.  King,  6  0.  S.  56G.  Such  commitment 
should  show  the  date  on  which  the  words  were  alleged  to  have 
been  spoken,  and  contain  a  statement  to  the  efifect  that  complain- 
ant is  apprehensive  of  bodily  injury.     Re  lloss,  3  P.  R.  (Ont.)  301. 

In  a  commitment  for  want  of  finding  sureties  for  the  peace,  it 
is  not  necessary  to  state  that  the  justice  had  information  on  oath 
which  would  justify  him  in  binding  the  prisoner  to  keep  the  peace. 
Dawson  v.  Fraser,  7  Q.  B.  (Ont.)  391. 

Justices  should  be  careful  not  to  require  sureties  of  the  peace 
without  sufficient  grounds  ;  for  if  they  do  so  from  error  of  judgment, 
though  they  have  a  general  jurisdiction  over  the  subject  matter, 
they  render  themselves  liable  to  an  action.  Fullarton  v.  Switzer, 
13  Q.  B.  (Ont.)  575. 

Section  960  of  the  Code,  provides  for  the  release  on  certain 
terms  of  persons  imprisoned  for  two  weeks,  in  default  of  giving 
sureties  to  keep  the  peace. 

TELEGRAPH    COMPANIES. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years'  imprisonment  who  wilfully — 

(a)  destroys,  removes  or  damages  anything  which  forms  part  of, 
or  is  used  or  employed  in  or  about  any  electric  or  magnetic  tele- 
graph, electric  light,  telephone  or  fire  alarm,  or  in  the  working 
thereof,  or  for  the  transmission  of  electricity  for  other  lawful  pur- 
poses ;  or 

(h)  prevents  or  obstructs  the  sending,  conveyance  or  delivery  of 
any  com.munication  by  any  such  telegraph,  telephone  or  fire  alarm, 
or  the  transmission  of  electricity  for  anj'  such  electric  light  or  for 
any  such  purpose  as  aff>:psaid. 

Every  one  vvho  wilfully,  by  any  overt  act,  attempts  to  commit 
any  such  offence,  is  guilty  of  an  offence,  and  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  fifty  dollars,  or  to  three 
months'  imprisonment  with  or  without  hard  labour.  R.  S.  C.  c.  1G8, 
88.  40  and  41.     Code,  s.  492. 
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By  the  R.  S.  C.  c.  134,  persons  employed  in  connection  with 
any  telegraph  line  under  the  control  of  the  government  of  Canada, 
or  which,  under  any  contract  or  agreement  with  any  person  or  cor- 
poration, is  partly  under  such  control,  are  required  to  suhscribe  to 
a  certain  declaration  before  a  justice  of  the  peace  or  before  a  per- 
son appointed  by  the  Governor  in  Council  to  take  declarations 
under  this  Act,  and  any  person  who  takes  such  declaration,  and 
afterwards,  either  directly  or  indirectly,  divulges  to  any  person, 
except  when  lawfully  authorized,  any  information  which  he  acquires 
by  virtue  of  his  employment,  or  the  contents  of  any  telegram,  is,  on 
summary  conviction  before  a  justice  of  the  peace,  liable  to  a  penalty 
not  exceeding  one  hundred  dollars  nor  less  than  fifty  dollars,  or  to 
imprisonment  for  a  term  not  exceeding  six  months,  or  to  both 
penalty  and  imprisonment.     See  Leslie  v.  Hervey,  15  L.  C.  J.  9. 

Every  one  is  guilty  of  an  indictable  oflfence  who,  with  intent 
to  defraud,  causes  or  procures  any  telegram  to  be  sent  or  delivered 
as  being  sent  by  the  authority  of  any  person,  knowing  that  it  is  not 
sent  by  such  authority,  with  intent  that  such  telegram  should  be 
acted  on  as  being  sent  by  that  person's  authority,  and  is  liable, 
upon  conviction  thereof,  to  the  same  punishment  as  if  he  had 
forged  a  document  to  the  same  effect  as  that  of  the  telegram. 
Code,  s.  428. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years'  imprisonment  who,  with  intent  to  injure  or  alarm  any  person, 
sends  causes,  or  procures  to  be  sent,  any  telegram  or  letter  or 
other  message  containing  matter  which  he  knows  to  be  false.  Code, 
s.  429. 

THREATS. 
(See  Menaces  and  Thrkats.    See  also  Violence.) 


TIMBER. 


The  R.  S.  C.  c.  64,  s.  1,  provides  that  every  person  engaged  in 
the  business  of  getting  out  timber  must  select  and  register  a  mark, 
and  put  the  same  in  a  conspicuous  place  on  each  log  or  piece  of 
timber  under  a  penalty  of  fifty  dollars.  Any  person  using  a  mark 
of  which  another  person  is  the  registered  owner,  is  liable,  on  sum- 
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inary  conviction  before  two  justices  of  the  peace,  to  a  penalty  not 
exceeding  one  hundred  dollars  and  not  less  than  twenty  dollars. 
lb.  s.  7.  Under  s.  338  of  the  Code,  it  is  an  indictable  offence  to 
appropriate  timber  found  adrift  or  to  deface  any  marks  thereon. 
In  prosecutions  for  these  offences,  a  timber  mark  duly  registered 
under  the  provisions  of  c.  64,  shall  be  prima  facie  evidence  that 
the  same  is  the  property  of  the  registered  owner  of  such  timber 
mark.     Code,  s.  708. 

TOLLS. 

The  R.  S.  C.  c.  98,  is  the  Act  respecting  tolls  on  Government 
■works  for  the  transmission  of  timber.  All  pecuniary  penalties 
imposed  by  any  regulation  made  by  the  Governor  in  Council  under 
the  Act,  may  be  recovered  by  the  collector  of  tolls  and  dues,  if  he 
sees  fit,  under  the  Summary  Convictions  Act.     lb.  s.  7. 

In  Ontario  the  R.  S.  c.  159,  relates  to  tolls. 

Under  this  Act,  the  first  engineer  appointed  to  examine  a  road 
alleged  to  be  out  of  repair,  must  act  throughout  the  proceedings, 
unless  another  is  appointed  under  s.  110.  But  under  that  section 
the  judge  is  the  person  to  be  satisfied  that  the  first  engineer  is 
unable  to  make  or  complete  the  examination,  and  his  decision  on 
that  point  cannot  be  reviewed.  A  second  engineer  appointed  in 
January  to  examine  and  report  "  as  to  the  present  condition  of  the 
road,"  made  an  examination  and  certified,  but  was  unable  to 
report  whether  the  repairs  directed  by  the  previous  engineer  had 
been  performed,  as  it  was  covered  by  snow.  In  May  following, 
without  any  further  authority,  he  again  examined  and  certified 
that  it  was  in  good  repair,  and  the  company  began  again  to  take 
tolls.  It  was  held  that  he  was  functus  officio  after  th.^  first  exam- 
ination, and  that  the  tolls  were  illegally  imposed,  and  a  conviction 
of  the  defendant  for  driving  over  the  road  without  paying  toll  was 
therefore  quashed.     R.  v.  Greaves,  46  Q.  B.  (Ont.)  200. 

TRADE    MARKS. 

"  The  Trade  Mark  and  Design  Act,"  R.  S.  C.  c.  63,  s.  17,  makes 

it  a  misdemeanour  lor  any  person,  except  the  registered  owner  of  a 

trade  mark,  to  use  such  mark  on  any  article  with  intent  to  deceive 
c.M.M — as 
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the  public,  and  to  induce  any  person  to  believe  that  such  articio 
was  manufactured  or  produced  by  the  proper  owner.  So  any  per- 
son who  falsely  represents  any  article  as  bearing  a  registered 
design,  is  liable  on  summary  conviction  to  a  penalty  not  exceeding 
thirty  dollars  and  not  less  than  four  dollars.  Ih.  s.  32.  See  54 
and  55  V.  c.  B5. 

Under  "  The  Trade  Marks  Offences  Act,"  R.  S.  C.  c.  16G,  s.  4, 
forging  or  counterftiting  any  trade  mark  is  a  misdemeanour.  So 
under  s.  5,  fraudulently  attaching  a  trade  mark  is  a  misdemeanour, 
and  severe  punishment  is  inflicted  for  a  large  number  of  offences 
specified  in  different  sections  of  the  Act.  As  to  forgery  of  trade 
marks,  see  Code,  s.  443. 

TUADE    UNIONS. 

The  Pi.  S.  C.  c.  131,  s.  17,  provides  that  a  general  statement  of 
the  receipts,  funds,  effects,  and  expenditures  of  every  trade  union 
registered  under  the  Act,  shall  be  transmitted  to  the  Registrar- 
General  of  Canada  before  the  first  of  June  in  each  j^ear.  A  non- 
compliance with  this  section  subjects  the  party  to  a  penalty  not 
exceeding  twenty-five  dollars  for  each  offence,  and  wilfully  making 
any  false  entry  in  or  omission  from  any  such  general  statem.ent 
involves  a  penalty  not  exceeding  two  hundred  dollars.  Under  s.  I'J 
circulating  false  copies  of  rules  of  a  trades  union  is  a  misdemean- 
our. AH  offences  and  penalties,  under  the  Act,  may  be  prosecuted 
and  recovered  under  "  The  Summary  Convictions  Act."    lb.  s.  20. 

The  proceedings  must  be  before  two  justices  of  the  peace  or  a 
police  or  stipendiary  magistrate. 

Any  exception,  exemption,  proviso,  excuse  or  qualification, 
whether  it  does  or  does  not  accompany  the  description  of  the 
offence  in  this  Act,  may  be  proved  by  the  defendant,  but  need  not 
be  specified  in  the  information,  and  if  so  specified  and  negatived, 
no  proof  in  relation  to  the  matters  specified  and  negatived  shall  be 
required  on  the  part  of  the  informant  or  prosecutor.  The  master, 
or  the  father,  son  or  brother  of  a  master  in  the  particular  trade  or 
business,  in  or  in  connection  with  which  any  offence  under  the  Act 
is  charged  to  have  been  committed,  is  disqualified  from  acting  as  a 
justice  in  any  case  under  the  Act,  or  as  a  member  of  any  court  for 
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hearing  any  appeal  in  any  such  case.  Ih.  s.  21.  The  purposes  of 
any  trade  union  shall  not,  by  reason  merely  that  they  are  in 
restraint  of  trade,  be  deemed  to  be  unlawful  so  as  to  render  any 
member  of  such  trade  union  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise.     Ih.  s.  22. 


TREASON. 

Section  65  of  the  Code  defines  this  offence,  and  s.  69  relates  to 
treasonable  otiences.  Sections  6  and  7  of  the  E.  S.  C.  c.  146,  are 
still  in  force.  Under  s.  67  of  the  Code,  every  one  is  guilty  of  an 
indictable  offence,  who  knowing  that  any  person  is  about  to  com- 
mit treason,  does  not,  with  all  reasonable  despatch,  give  information 
thereof  to  a  justice  of  the  peace,  or  use  other  reasonable  endeavours 
to  prevent  the  commission  of  the  crime.  Treason  and  treasonable 
offences  must  be  prosecuted  within  three  years ;  see  Code,  s.  551 
(rt)  (i)  (ii).  As  to  the  indictment,  see  Code,  s.  614 ;  and  as  to  the 
evidence,  see  Code,  s.  684. 

No  person  can  be  prosecuted  for  treason  or  any  treasonable 
offence,  for  any  overt  act  of  treason  expressed  or  declared  by  open 
and  advised  speaking,  unless  information  of  such  overt  act  and  of 
the  words  by  which  the  same  was  expressed  or  declared,  is  given 
on  oath  to  a  justice  within  six  days  after  the  words  are  spoken 
and  a  warrant  for  the  apprehension  of  the  offender  is  issued  within 
ten  days  after  such  information  is  given.     Code,  s.  551(2). 
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UNLAWFULLY    DEFILING    WOMEN. 

As  to  these  offences  see  Code  ss.  185  to  190.  Under  s.  185 
(see  ante,  p.  547),  the  prosecution  must  be  within  one  year.  See 
Code,  s.  551  (c)  (viii). 

UNLAWFUL    DRILLING. 

As  to  this  offence  see  s.  87  of  the  Code. 


UNSEAWORTHY   SHIPS. 

As  to  sending  such  to  sea,  see  ss.  256  and  257  of  the  Code. 
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VAGRANCY. 

Every  one  is  a  loose,  idle  or  disorderly  person  or  vagrant  who — 
(a)  not  having  any  visible  means  of  maintaining  himself  lives 
without  employment ; 

{b)  being  able  to  work  and  thereby  or  by  other  means  to  main- 
tain himself  and  family  wilfully  refuses  or  neglects  to  do  so  ; 

(c)  openly  exposes  or  exhibits  in  any  street,  road,  highway  or 
public  place,  any  indecent  exhibition  ; 

(d)  without  a  certificate  signed,  within  six  months,  by  a  priest, 
clergyman  or  minister  of  the  Gospel,  or  two  justices  of  the  peace, 
residing  in  the  municipality  where  the  alms  are  being  asked,  that 
he  or  she  is  a  deserving  object  of  charity,  wanders  about  and  begs, 
or  goes  about  from  door  to  door,  or  places  himself  or  herself  in 
any  street,  highway,  passage  or  public  place  to  beg  or  receive 
alms; 

(c)  loiters  on  any  street,  road,  highway  or  public  place,  and 
obstructs  passengers  by  standing  across  the  footpath,  or  by  using 
insulting  language,  or  in  any  other  way  ; 

(f)  causes  a  disturbance  in  or  near  any  street,  road,  highway 
or  public  place,  by  screaming,  swearing  or  singing,  or  by  being 
drunk,  or  by  impeding  or  incommoding  peaceable  passengers  ; 

{(/)  by  discharging  firearms,  or  by  riotous  or  disorderly  con- 
duct in  any  street  or  highway,  wantonly  disturbs  the  peace  and 
quiet  of  the  inmates  of  any  dwelling-house  near  such  street  or 
highway ; 

(/t)  tears  down  or  defaces  signs,  breaks  windows,  or  doors  or 
door  plates,  or  the  walls  of  houses,  roads  or  gardens,  or  destroys 
fences  ; 

(i)  being  a  common  prostitute  or  night  walker,  wanders  in  the 
fields,  public  streets  or  highways,  lanes  or  places  of  public  meeting 
or  gathering  of  people,  and  does  not  give  a  satisfactory  account  of 
herself ; 

( j)  is  a  keeper  or  inmate  of  a  disorderly  house,  bawdy-house  or 
house  of  ill-fame,  or  house  for  the  resort  of  prostitutes  ; 
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{k)  is  in  the  habit  of  frequenting  such  houses  and  does  not 
give  a  satisfactory  account  of  himself  or  herself ;  or 

(l)  having  no  peaceable  profession  or  calling  to  maintain  him- 
self by,  for  the  most  part  supports  himself  by  gaming  or  crime,  or 
by  the  avails  of  prostitution.     R.  S.  C.  c.  157,  s.  8.     Code,  s.  207. 

Every  loose,  idle  or  disorderly  person  or  vagrant  is  liable,  on 
summary  conviction  before  two  justices  of  the  peace,  to  a  fine  not 
exceeding  fifty  dollars  or  to  imprisonment  with  or  without  hard 
labour  for  any  term  not  exceeding  six  months,  or  to  both.  Code, 
s.  208. 

A  conviction  under  s.  207  {i),  should  show  a  request  made  on 
the  woman  at  the  time  of  ber  arrest  to  give  an  account  of  herself, 
and  that  sbe  did  not  give  a  satisfactory  account,  and  that  therefore 
the  arrest  was  made.  A  conviction  in  the  words  of  the  statute, 
"  not  giving  a  satisfactory  account  of  herself,"  does  not  imply  or 
show  such  prior  demand  or  request  to  give  an  account,  and  is  there- 
fore bad.     R.  v.  Levecque,  30  Q.  B.  (Ont.)  509. 

This  Act  does  not,  in  its  true  construction,  declare  that  being  a 
prostitute,  etc.,  makes  such  persons  liable  to  punishment  as  such, 
but  only  those  who,  when  found  at  the  places  mentioned,  under 
circumstances  suggesting  impropriety  of  purpose,  on  request  or 
demand,  are  unable  to  give  a  satisfactory  account  of  themselves. 
By  way  of  illustration.  If  any  one  of  these  classes  be  found  on  the 
street  after  nightfall,  and  a  policeman  thought  that  the  prostitute  or 
night-walker  was  out  for  the  purpose  of  prostitution,  or  the  bawdy- 
housekeeper,  to  entice  men  or  girls  to  her  house,  or  the  frequenter 
with  any  improper  motive,  he  might,  under  this  statute,  at  once 
demand  an  account  of  the  purpose  for  which  they  were  there,  and 
if  no  satisfactory  account  were  given,  at  once  take  such  person  into 
custody.  If,  however,  upon  such  demand,  it  appeared  that  the 
purpose  were  quite  proper,  then  no  cause  for  arrest  would  exist 
under  this  statute.  The  object  of  the  Act  seems  to  be  to  give  to  the 
police  the  power  to  remove  such  persons  from  places  where  they 
might  be  offensive  or  dangerous  to  the  public,  and  to  throw  on 
them  the  onus  of  explaining  the  purpose  or  reason  why  they  were 
in  such  places.     R.  v.  Arscott,  9  0.  R.  541. 
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It  is  not  the  keepers  of  the  houses  that  are  required  to  give  a 
satisfactory  account  of  themselves,  but  the  frequenters.  The 
former  can  give  no  excuse  if  the  charge  be  true,  but  frequenters 
may  go  there  for  a  lawful  purpose,  such  as  to  collect  a  debt  or 
other  necessary  purpose.  Where  the  conviction  and  warrant 
charged  that  the  plaintiff  "did  unlawfully  keep  a  certain  bawdy- 
bouse,  and  house  of  ill-fame,  for  the  resort  of  prostitutes,  and  is  a 
vagrant  within  the  meaning  of  the  statute,"  not  alleging  that  she 
did  not  give  a  satisfactory  account  of  herself,  they  were  held 
sufficient,  though  it  would  have  been  otherwise  in  the  case  of  a 
frequenter.     Arscott  v.  Lilley,  11  0.  R.  153. 

A  person  charged  as  an  inmate  of  a  house  of  ill-fame  under 
s.  207  ( ;')  of  the  Code,  need  not  be  called  upon  to  account  for  her 
presence  in  the  house  before  arrest.  This  is  only  necessary 
under  s.  207  (k)  in  the  case  of  frequenters.  See  R.  v.  Remou,  16 
0.  R.  560. 

The  case  of  R.  v.  Levecque  30  Q.  B.  (Ont.)  509,  is  distinguish- 
able from  the  above,  for  in  Levecque's  case  the  charge  was  of 
wandering  in  the  streets  under  s-s.  (i).  A  frequenter  may  be  there 
for  a  lawful  purpose  and  able  to  give  a  satisfactory  account  of 
himself. 

A  conviction,  under  the  Act,  for  keeping  a  house  of  ill-fame, 
ordered  payment  of  a  tine  and  costs,  to  be  collected  by  distress 
and  in  default  of  distress,  ordered  miprisonment,  and  the  court 
held  that  there  was  power  to  so  award  imprisonment.  R.  v. 
Walker,  7  0.  R.  186. 

The  Act  makes  no  provision  for  imposing  costs,  or  collecting 
either  fine  or  costs.  But  as  the  provisions  of  that  part  of  the 
Code  relating  to  summary  convictions  are  applicable,  costs  may  be 
awarded  under  s.  867  of  the  Code,  and  the  fine  or  penalty,  and 
costs,  may  be  levied  under  s.  872.    lb. 

Under  (/),  to  cause  a  disturbance  in  any  street,  or  highway, 
by  screaming,  swearing,  singing,  or  by  being  drunk,  or  by  imped- 
ing, or  incommoding  peaceable  passengers,  renders  the  party  liable 
under  the  Act. 

The  defendant  was  convicted  and  committed,  for  that  he 
*'  unlawfully  did  cause  a  disturbance  in  a  public  street     *     *    by 
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being  drunk,  and  then  was  a  vagrant,  loose,  idle  and  di8or<lei'ly 
person  within  the  meaning  of  the  Act.  The  evidence  disclosed 
that  the  defendant  was  drunk,  and  that  he  was  guilty  of  impeding 
and  incommoding  peaceahle  passengers,  hut  it  negatived  his  caus- 
ing a  disturbance  in  the  street  by  being  drunk,  and  the  court  ruled 
that  no  offence  of  the  nature  described  in  the  conviction,  and 
commitment  was  shown,  and  the  same  was  quashed.  11.  v.  Daly, 
12  P.  R.  (Out.)  411. 

A  defendant  was  summarily  convicted  under  s.  207  (/),  as  "  a 
person  having  no  peaceable  profession  or  calling,  to  maintain  him- 
self by,  but  who  does,  for  the  most  part,  support  himself  by  crime." 
The  evidence  shew^;d  that  the  defendant  did  not  support  himself 
by  any  peaceable  profession  or  calling,  and  that  he  consorted  with 
thieves,  and  reputed  thieves,  but  the  witnesses  did  not  positively 
say  that  he  supported  himself  by  crime.  The  court  held  that  it 
was  not  to  be  inferred  from  the  evidence  that  he  supported  himself 
by  crime,  and  that  to  sustain  the  conviction  there  should  have 
been  statements  that  witnesses  believed  he  got  his  living  by  thiev- 
ing, or  by  aiding  and  acting  with  thieves,  or  by  such  other  acts 
flnd  means  as  shewed  he  was  pursuing  crime.  R.  v.  Organ,  11 
P.  R.  (Ont.)  497. 

The  prisoner  was  convicted,  u'lder  s.  207  (1),  of  having  no 
peaceable  profession  or  calling  to  maintain  himself  by,  but  who, 
for  the  most  part,  supported  himself  by  gaming,  and  of  then  being 
a  loose,  idle,  disorderly  person  and  a  vagrant.  It  was  held  that  to 
sustain  the  conviction  the  evidence  should  show  that  the  accused 
had  no  peaceable  profession  or  calling  to  support  himself  by,  (2) 
that  he  practised  gaming,  (3)  that  from  his  practice  he  derived 
some  substantial  profits,  and  (4)  that  these  profits  constituted  the 
larger  part  of  his  means  of  support.  R.  v.  Davidson,  15  L.  N. 
251. 

A  prisoner  had  been  convicted  by  one  justice  of  the  peace  of 
being  a  vagrant,  and  the  conviction  was  held  bad,  as  it  did  not 
appear  that  the  justice  was  a  police  magistrate.  R.  v.  Clancey* 
7  P.  R.  (Ont.)  35  ;  for  one  justice  has  no  power  to  convict  under 
8.  208  of  the  Code, 
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Where  there  is  a  police  magistrate,  it  hIiouUI  appear  that  the 
person  convicting  is  the  police  magistrate  himself,  or  that  he  is 
acting  for  the  police  magistrate  by  reason  of  his  illness  or  absence, 
or  at  his  request.     See  R.  S.  0.  c.  72,  s.  6. 

Under  s.  208,  the  justices  may  fine  only,  or  they  may  award 
imprisonment,  or  they  may  fine  and  imprison.  But  if  they  fine 
only  there  is  no  power  to  award  imprisonment  as  an  alternative 
punishment  on  default  of  payment  of  the  fine.  R.  v.  Lynch,  19 
0.  R.  664. 

As  the  Act  provides  no  mode  of  raising  or  levying  the  penalty, 
the  justice  may,  under  s.  872  of  the  Code,  issue  a  distress  warrant 
for  the  purpose  of  enforcing  the  same,  and  it  is  only  after  default 
of  distress,  where  a  fine  only  is  inflicted,  that  imprisonment  can  be 
awarded  as  an  alternative  remedy.     R.  v.  Walker,  7  0.  R.  186. 

Two  justices  of  the  peace  for  the  city  of  Toronto,  in  the  absence 
of  the  police  magistrate  for  the  said  city,  convicted  the  dt>fendant 
for  vagrancy  under  this  section,  and  it  was  held  that  they  had 
jurisdiction  as  two  justices,  and  the  court  declined  to  consider  the 
effect  of  a  special  agreement  between  the  police  magistrate  and  one 
of  the  convicting  justices,  unjer  which  the  latter  was  specially 
employed  by  the  police  magistrate  to  assist  him  at  a  stated  salary. 
R.  v.  Lynch,  19  0.  R.  664. 

A  licensed  carter,  who,  contrary  to  a  city  ordinance,  loitered 
near  the  entrance  to  a  hotel  in  the  city  of  Montreal,  and  solicited 
passengers  for  conveyance  in  his  cab,  is  not  a  loose,  idle  or 
disorderly  person,  or  a  vagrant  within  the  meaning  of  s.  208, 
more  especially  where  it  is  not  proved  that  such  loitering  ob- 
structed passers-by,  or  incommoded  guests  in  the  hotel.  Smith  v. 
R,  4  Mont.  L.  R.  Q.  B.  325. 

Prisoners  charged  with  an  offence  meriting  and  receiving  a 
severer  sentence  than  is  commonly  imposed  for  a  first  conviction 
for  larceny,  or  even  more  serious  offences,  are  entitled  to  insist 
that  such  offence  shall  be  proved  at  least  as  precisely,  and  by 
evidence  of  as  high  a  degree,  in  a  police  court  as  in  an  assize 
court.  Statements  of  suspicion,  hearsay  statements,  or  state- 
ments that  cheques  found  on  a  prisoner  arrested  for  vagrancy ,^ 
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were  such  as  are  used  by  confidence  men,  are  not  admissible. 
R.  V.  Bassett,  10  P.  R.  (Ont.)  386. 

This  Act  does  not  apply  to  the  case  of  a  person  using  insulting 
language  to  a  passer-by,  from  the  window  of  his  residence.  R.  v. 
Poulin,  6  L.  N.  347. 

A  municipal  by-law  to  punish  persons  intoxicated  on  the  public 
streets,  who  are  not  necessarily  vagrants,  is  not  repealed  by  the  32 
&  83  V.  c.  28,  subsequently  passed.  Winslow  v.  Gallagher,  27 
S.  C.  N.  B.  25. 

As  to  the  power  to  issue  a  warrant  to  search  for  vagrants  in 
any  disorderly  house,  bawdy-house,  tavern,  or  boarding-house,  see 
8.  576  of  the  Code. 

VEXATIOUS  ACTIONS. 
{See  ante,  p.  313.) 


VEXATIOUS   INDICTMENTS. 

The  provisions  of  what  was  called  "  The  Vexatious  Indictments 
Act "  are  extended  to  all  indictable  offences.     See  Code,  s.  641. 

As  to  the  meaning  of  the  expression,  "  Attorney-General,"  sec 
Code,  s.  3  {h). 

Under  this  section  it  is  not  sufficient  that  the  name  of  the 
Attorney-General  be  signed  by  his  representative  instead  of  him- 
self.    R.  v.  Ford,  14  Q.  L.  R.  231 ;  R.  v.  Abrahams,  6  S.  C.  R.  12. 

VIOLENCE,  THREATS   AND   INTIMIDATION. 

Every  one  is  guilty  of  an  indictable  offence  and  liaV»lo,  on 
indictment  or  on  summary  conviction  before  two  justices  of  the 
peace,  to  a  fine  not  exceeding  one  hundred  dollars  or  to  three 
lonths'  imprisonment  with  or  without  hard  labour,  who  wrong- 
fully, and  without  lawful  authority,  with  a  view  to  compel  any 
f  ler  person  to  abstain  from  doing  anything  which  he  has  a  lawful 
right  to  do,  or  to  do  anything  from  which  he  has  a  lawful  right  to 
abstain — 

{<l)  uses  violence  to  such  other  person,  or  his  wife  or  children,^ 
or  injures  l.i^i  property;  or 
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(/>)  intimidates  such  other  person,  or  his  wife  or  cljii(h'en  by 
threats  of  usint^  violence  to  him,  her  or  any  of  tlieni,  or  of  injuring- 
his  property ;  or 

(e)  per-'sistentl}'  follows  such  other  person  about  from  place  to 
place ;  or 

((/)  hides  any  tools,  clothes  or  other  property'  owned  or  used  by 
such  other  person,  or  deprives  him  of,  or  hinders  him  in,  the  use 
thereof ;  or 

(e)  with  one  or  moi'e  other  persons  follows  such  other  person,  in 
a  disorderly  manner,  in  or  through  an}-  sti'eet  or  road  :  or 

(/)  besci-,  or  watches  the  house  or  other  place  where  such 
other  person  resides  or  works,  or  carries  on  businoss  or  liappens  to 
be.     R.  S.  C.  c.  178,  s.  12.     Code,  s.  523. 

Sub-section  5  of  s.  12  of  the  K.  S.  C.  c.  173,  is  still  in  force 
See  Code,  s.  981,  schedule  two. 

See  s.  524  as  to  intimidation  of  any  person  to  j^revent  him  from 
working  at  any  trade,  and  s.  525  to  prevent  dealing  in  wheat  or 
seamen  from  working,  and  s.  526  as  to  preventing  any  person  from 
bidding  for  public  lands. 

The  appellant  and  respondent  were  workmen  in  the  same  3'ard, 
meiubers  of  diti'erent  trade  unions.  The  trade  union  to  which  the 
respondent  belonged  having  resolved  to  strike  if  the  appellant  did 
not  leave  his  society  and  join  tlieirs,  the  respondent  informed  the 
appellant  of  this  without  threatening  him  with  violence  to  person 
or  property  in  case  of  refusal.  The  appellani;  refused  to  join  the 
respondent's  society  and  was  dismis.sed  i'"  oonsecjuence  by  his 
employer  in  order  to  avoid  a  strike.  He  staled  in  evidence  that 
"he  was  afraid,  because  of  what  respondent  had  said,  that  he  would 
lose  his  work  and  could  not  obtain  empioj'ment  anj'where  whei'e 
the  respondent's  society  predominated  numerically  over  his  own 
.societv.  The  court  held  that  this  did  not  aiford  evidence  of  intimid- 
ation  by  the  respondent  within  the  meaning  of  the  section.  Gibson 
V.  L'iwson,  L.  R.  2  Q.  K.  545  (IS91). 

I'he  defendant  was  summarily  convicted  for  that  he,  wrongfully 
and  without  legal  authority,  iV)llowed  the  informant  in  a  distu'derly 
manner  witb  two  or  more  other  persons  in  certain  ist.ects,  "  with  a 
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Aiew  to  compel  him  to  abstain  from  doin^  acts  which  he  had  a  lej^al 
right  to  do,"  and  the  court  held  that  these  acts  ought  to  have  been 
specified  in  the  conviction.  An  amendment  was  rer'used  because 
the  offence  constituted  by  the  Act  had  not  been  proved  before  the 
magistrate  and  the  conviction  was  (juashed.  R.  v.  ]\IcKenzie,  L.  R. 
2  Q.  B.  519  (1892). 

It  is  perfectly  legal  for  workmen  to  protect  their  interests  by 
meetincf  or  combining  tosrether,  or  forminij  unions  in  order  to  deter- 
mine  and  stipulate  with  their  employers  the  terms  on  which  they 
will  consent  to  work  for  them.  But  this  i-ight  to  combine  must 
not  be  allowed  to  interfere  with  the  riglit  of  those  workmen  who 
desire  to  keep  aloof  from  the  combination,  to  dispose  of  their  i  ibour 
with  perfect  freedom  as  they  think  tit.  Nor  must  it  interfero  with 
the  rights  of  tlie  masters  to  have  their  contracts  duly  cai-ried  out. 
Infraction  of  such  rights  will  bring  the  wrong-doer  within  the  pale 
of  the  criminal  law  of  conspirac3\ 

Under  the  English  Act  an  appeal  was  entered  from  a  conviction, 
and  due  notice  given  to  the  prosecutor  and  convicting  justices,  and 
the  latter,  as  well  as  the  prosecutor,  were  named  as  respondents  in 
the  appeal,  but  the  justices  did  not  appear,  and  it  was  held  that  the 
court,  in  (juashing  the  conviction,  had  no  power  to  award  costs 
again.st  the  justices.     R.  v.  Goodall,  L.  R.  9  Q.  B.  o.j7. 

See  the  R.  S.  C.  c.  173,  s.  12,  s-s.  5,  as  to  what  magistrates  are 
disqualifted  from,  acting  in  any  case  of  complaint  or  infc^rmation 
under  this  section,  or  as  a  member  of  any  court  b)r  hearing  any 
appeal  in  any  such  case. 
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VOLUNTARY    AND    EXTRA   JUDICIAL   OATHS. 
(.SVt'  Oath.s.) 


WAREHOUSE.MEX. 

Section  SVG  of  the  Code  makes  it  an  inilictal)le  offence  to  give 
knowingly  any  warehouse  receipt  or  acknowledgment.  Se^  also 
a.  377  of  the  Code. 

Where  a  false  warehouse  receipt  is  given  in  the  name  of  any 
fil.n,  company  or  co-partnership,  the  per.son  Ijy  whom  such  thing 
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is  actually  done,  or  who  connives  at  the  doing  thereof,  is  guilty  of 
the  offence,  and  not  any  other  person.     Code,  s.  379. 

WEAPONS. 
(See  Fire  Arms.) 

WEIGHTS   AND    MEASURES. 

The  R.  S  C.  c.  104,  contains  the  law  as  to  weights  and  measures. 
See  51  V.  c.  25 ,  52  V.  c.  17. 

Under  this  Act  numerous  penalties  are  imposed  for  different 
offences.  Section  25  creates  a  penalty  for  having  false  or  unjust 
weights,  scales  or  measures ;  s.  27,  for  making  or  selling  the  same, 
and  s.  29  imposes  a  penalty  for  using  unstamped  weights  or 
measures. 

Under  s.  G3,  penalties  if  under  SoO,  are  recoverable  before  one 
justice,  and  if  over  S50,  before  two  justices  of  the  peace  for  the 
district,  county  or  place  in  which  the  offence  is  committed,  and 
the  provisions  of  "  The  Act  respecting  Summary  Proceedings  before 
Justices  of  the  Peace  "  shall,  subject  to  the  provisions  of  the  Act, 
apply  to  all  proceedings  thereunder. 

Under  s.  31  of  this  Act,  the  offender  is  made  liable  to  impri- 
sonment for  a  subsequent  offence,  and  this  is  the  only  instance  in 
the  Act  where  an  offender  is  made  liable  to  imprisonment.  P.  v. 
Dunning,  14  O.  R.  55. 

But  this  seems  of  little  importance,  as  the  63rd  section  of  the 
Act  incorporates  the  provisions  of  the  Act  as  to  summary  convic- 
tions and  in  default  of  sufficient  distress,  there  may  be  an  award 
of  imprisonment. 

Earthernware  vessels  unstamped,  but  ordinarily  used  as  con- 
taining a  certain  quantity  according  to  Imperial  measure,  are 
"measures;"  and  if  found  unjust  are  liable  to  be  seized,  and  the 
dealer,  on  whose  premises  they  are  found,  is  liable  to  penalties 
under  the  Act,  for  having  them  in  his  possession.  W  ishington  v. 
Young,  5  Ex.  403  ;  R.  v.  Oulton,  3  E.  &  E.  568.  They  are  not 
deemed  unju.st  if  against  the  seller  himself.  Booth  v.  Shadgett, 
L.  R.  8  Q.  13.  352. 
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A  weighing-machine,  which  from  its  construction,  was  lial)le  to 
variation  from  atmospheric  and  other  causes,  and  required  to  he 
adjusted  l)efore  it  was  uset^  was  held  not  incorrect  upon  examina- 
tion within  the  meaning  of  the  statute,  if  examined  by  the 
inspector  before  it  had  been  adjusted.  London  &  N.  W.  R.  Co.  v. 
Richards,  2  B.  &  S.  326. 

A  railway  comj.  ,!  '  kept  a  weighing-machine  which  for  a  fort- 
night had  been  so  /  of  repair  that  when  anything  was  weighed 
by  it  the  weight  appeared  to  be  four  lbs.  more  than  was  really  the 
weight.  It  was  held  that  the  company  were  liable  to  conviction 
for  having  in  their  possession  a  weighing-machine  which  on 
examination  was  found  to  be  incorrect  or  otherwise  unjust- 
Great  W.  R.  Co.  V.  Bailie,  5  B.  &  S.  92.S. 

A  shopkeeper  made  use  of  a  pair  of  scales  which  had  a  hollow 
brass  ball  hanging  upon  the  weight  end  of  the  beam,  constructed 
so  as  to  allow  shot  to  be  placed  in  the  interior,  and  easily  remov- 
able from  the  beaui  by  merely  liftin^L;  it  off.  When  the  ball  was 
removed  and  replaced  after  the  shot  with  which  it  was  partly 
filled  had  been  taken  out  it  was  found  that  the  scales  were  unjust, 
and  against  the  purchaser.  It  was  held  that  there  was  evidence 
that  tiiese  scales  were  weiirhinff-machines  which  were  incorrect  or 
otherwise  unjust.     Carr  v.  Sti-inger,  L.  R.  3  Q.  B.  433. 

WIFE,    NEGLECTING   TO    MAINTAIN. 

(See   MAINTENANCE    OF    WIFE.) 

WOUNDING. 

See  ss.  241,  242  &■  243  of  th  Code;  and  as  to  arrest  by  any 
person  without  warrant  in  such  cases,  see  Code,  s.  552,  part  XIX. 

WRECKS    AND   SALVAGE. 

The  R.  S.  C.  c.  81,  s.  30,  makes  it  felony  to  prevent,  impede,  or 
endeavour  to  prevent  or  impede  any  shipwrecked  person  in  the 
endeavour  to  save  his  life,  or  to  prevent  or  impede  the  .saving  of 
any  wrecked  vessel,  or  to  steal  or  maliciously  destroy  any  wreck. 
Various  other  offences  under  the  Act  are  made   misdemeanours. 

So  under  s.  494  of  the  Code,  attempting  to  cast  away  or  destroy 
any  ship  whether  completed  or  unfinished  is  an  indictable  offence. 
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AliANDONINCi  ClIILU,  37<'),  377 

AiJiiucTioN,  30o-307 
AuETTor.s  — 

in  ciiscs  of  offences  i)nnishablo  on  suiuuiary  conviction,  147 
AnoirnoN,  iiOH 
AtCliSSOIIIKS,  ."iOB-lirj 

information  a;^iiinst,  ;)00 
Accidents  on  Ships,  iiV2 

ACCOMI'LICKS,   312 

Accusation,  ll'J 
Accused — 

stiitement  of,  !I0 

discharge  of,  112 

Actions  against  Justices — 

on  qmishinj^  convictions,  2-Jo,  818,  lilO.a'JO 
form  of,  whether  trespass  or  case,  318-318 
notice  of,  322-331 
limitation  of,  313-322 
costs,  332 

Adjouiinment,  S3, 171,  172,  173,  174,  17.j 

of  hearing  if  party  misled,  V(3,  1(10 

before  or  during  hearinf^,  83,  171,  172,  173,  174 

etTect  of,  on  justices'  jnrisdiction,  173 
Adjudication,  188,  189 
Administeiuno  Diiuns,  333 
Adjiihalty  Jurisdiction — 

offences  committed  within,  55,  50 
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INDEX. 


Admissions — 

accused  may  make,  20 

of  accused  as  evidence  against  him,  92,  170 

and  confessions.     See  Evidence,  400 
Adplteuation — 

of  food,  drink  and  drugs,  334-336 

ADVERTIiINO — 

for  stolen  property,  383 
Affibmation,  401 
Affiuy,  336 
Agency,  336,  337 
AoGUAVATED  AsSACLTS,  337,  347 
Agoreshions  by  subjects  of  foreign  states,  338 
Aiders,  etc.,  308 

in  offences  punishable  on  summary  conviction,  147 
Alleoianoe,  oaths  of,  535 
Amendment — 

of  information  or  complaint.  161,  162 

of  conviction,  184,  185,  235,  2.38,  239 

conviction  cannot  be  amended  after  return  on  certiorari,  239 
Animals — 

cruelty  to,  393,  394,  395 

Apostacy,  339 
Appeal — 

in  matters  over  which  Ontario  has  jurisdiction,  220-224 

in  cases  of  summary  convictions,  220-227 

hearing  of,  may  be  adjourned,  231-233 

evidence  on,  233,  234 

notice  of  appeal,  227,  229,  230,  231 

recognizance,  227,  230,  231 

court  shall  try,  233 

no  judgment  on,  for  defects  of  form,  234 

to  be  heard  on  merits,  235 

forms  in  cases  of  appeal,  293 

from  summary  convictions  under  Statutes  of  Ontario,  221 

costs  on,  231,  235,  236,  248 

costs,  when  abandoned,  249 

from  Acts  of  the  Province  of  Ontario  to  the  General  Sessions,  222 

notice  of  appeal  and  recognizance,  293 

waiver  of  objections,  223 

procedure  on  appeal  to  judge  of  County  Court  in  Ontario,  from 
summary  convictions,  221-225 

general  form  of  notice  of,  against  a  conviction,  293 

form  of  recognizance  to  try  the,  293 

abandoning  same,  249 

time  for,  227,  228 
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Appearanck  of  AccrsED — 

compelling  same,  43 

procedure  on,  76,  170 

waives  summons  or  notice,  102 
Appre}iension  of  Offenders —  . 

in  district  where  offence  committed,  226 
Apprentice,  33y 
Arms — 

kept  for  dangerous  purposes,  483,  434 
Army,  396-516 
Arrest,  339-344 

when  found  committing  an  offence,  339,  340 

of  offenders  caught  in  the  act  at  night,  342 

when  constable  may  make,  without  a  warrant,  33!) 

of  person  bound  by  recognizance,  98 

protection  of  persons  arresting,  341-344 

for  breach  of  peace,  344 
Arson,  345-347 

attempts  to  commit,  346 
Articles  of  the  Peace,  588 
Assaults,  347-357 

definition  of,  347-350 

what  amounts  to,  350,  351 

indecent,  352 

conviction  of,  on  trial  for  other  offence,  353,  354 

on  a  constable,  354,  355,  356 

to  what  extent  conviction  of  assault  bars  other  proceedings. 
199-201 

certificate  of  dismissal  of,  199,  200,  201 

summary  proceedings  in  cases  of,  197,  198 

payment  of  costs  on  conviction  for,  109 

where  title  to  land  arises,  147-352 

justified  in  resisting,  347,  348 

persons  in  possession,  348,  349,  350 
Assemblies,  unlawful,  563 
Attempts,  357 

to  murder,  358 

to  commit  offences.     See  Indictable  Offences,  4'51 
Attorney — 

cannot  be  a  magistrate,  8 

has  right  to  appear  in  indictable  cases,  83,  84,  86,  87 

may  appear  in  summary  cases,  164-109 
Attorney-General— 

consent  of,  48,  49 
AccTioNEEn,  373 

C.M.M.— 39 
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Backino  Warrants,  66,  151,  218,  289 
Bail,  100-107 

on  remand  or  adjournment  of  hearing,  85 

accused  may  be  admitted  to,  100-106 

when  two  justices  required,  100,  101 

amount)  of  and  qualification  of  sureties,  103,  104 

as  to  when  bail  will  be  granted,  100-107 

justices  cannot  bail  in  cases  of  treason  or  offences,  punishable 
with  death,  106 

by  Judge  of  Superior  Court  after  committal  for  trial,  105,  106 

when  Judge  of  Superior  or  County  Court  may  order,  106,  107 

recognizance  of ,  100 

warrant   of    deliverance,  on   bail  being  given    for  a  prisoner 
already  committed,  330 

transmission  of  information  and  evidence,  106 

complaint  for  a  person  charged  with  an  indictable  offence,  302 

Bailees,  larceny  by,  473 

Banks,  359 

Barratry,  359 

Battery,  356.     See  Assault,  347 

Bawdy  or  other  disorderly  houses,  124,  360,  596 

search  in  for  vagrants,  74 
Bench  Warrant,  96 
Bettino  and  Pool  Selling,  300-363 
BioAMY,  363-367 

Bill  of  Costs,  204.     See  Costs,  Conviction. 
Blasphemy,  367 
Bodily  Harm,  367 
BuiHERY,  368, 369 
BuiDOEs,  369 
Bucket  Shops,  3()9 
Buggery,  369 

threats  to  accuse  of.     See  Threats. 
Burglary,  369-372 

attempt  to  commit,  372 
By-Law,  372-375 

conviction  under,  182 


c. 


Canned  Goods,  376 
Carter,  374 
Case — 

stating  for  the  opinion  of  the  court,  249,  250-251 
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Caution — 

to  prisoners  in  indictable  offences,  00-92 

as  to  witnesses  not  necessary,  !)2 
Certificate — 

of  non-appearance  to  be  endorsed  on  recognizance,  SO-iaa,  134,  219 

to  constiible  of  having  received  prisoner,  oO 

of  indictment  being  found,  'Jo,  !)G 

of  dismissal,  form  of,  13G-11)6 

of  previous  conviction,  241,  242,  243 

of  dismissal  of  assault,  19!),  200,  201 

of  clerk  of  the  peace  that  costs  are  not  paid,  248 

of  oath  of  justice  as  to  property  qualification,  7,  8 
Ckrtioraui — 

conviction  not  to  be  removed  by,  237-240 

when  writ  of,  may  issue,  237-240 

conviction  affirmed  in  appeal,  237,  238 

notice  of  motion  for,  239,  240 

secuiity  on,  245,  240 
Champerty,  oOS 
Chastisement — 

lawful,  not  an  assault,  351 
Cheats  and  Frauds,  376 
Child —  • 

abandoning,  376,  377  * 

neglecting  to  maintain,  378,  379 

stealing,  379 

concealing  birth  of,  385,  380,  387 
Chinese  Immigration,  379,  380 
Churches,  380 

disturbing  worship  in,  380 

Civil  Proceeding  FOR  same  cAfsi:,  19,  45 

Claim  of  Right,  37-39 

Clerk  of  Peace  to  publish  returns  of  conviction,  257 

Clerks — 

see  embezzlement  by 

fees  receivable  by  justices  of  the  peace  or  their,  204-207 
Cock-fighting,  394,  395 
Code,  when  it  takes  effect,  43,  44 
Coinage  Offences,  70,  380,  381 
Commitment — 

for  trial,  2'i,  50,  51,  89,  92,  94,  95 

of  witness  for  refusing  to  be  sworn,  83 

of  witnesses  for  refusing  to  enter  into  recognizance,  99 

if  distress  would  be  ruinous,  218 

if  no  sufficient  distress,  207-217 

warrant  of  commitment  for  trial,  94 
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Commitment— t'oH^«K<'(/. 

in  default  of  distress,  207-210 

warrant  of,  one  Justice  may  issue,  117-150 

in  indictable  offences,  811 

in  default  of  sureties.     See  Sureties. 

(/OMMON  Assault,  347 

Common  Pcrpose,  382 

Compensation  or  satisfaction,  195,  lUi} 

Competency  of  Witnesses — 

See  lividence,  Witness 

Complaint — 

when  it  may  be  laid,  51 

difference  between  information  and  complaint,  155 

certain,  must  be  in  writinj^,  152 

when  it  noed  not  be  in  writing  or  on  oath,  1C2 

must  be  for  one  matter.  152, 153 

may  be  laid  in  person  or  by  attorney,  15!) 

negativing  exception,  150-1()0 

no  objection  for  form  of,  IdO 

or  information,  when  to  be  upon  oath,  152 

or  information,  time  for  making,  146 

for  sureties  for  the  peace  by  the  party  threatened,  297 

of  bail  for  a  person  charged  with  an  indictable  offence,  302 

Compkomise,  does  not  prevent  hearing,  1C9 

Compounding  ()i  fkncks,  383,  384 

prosecutions  for  selling  liijuor  without  license,  384 
offering  rewards  under  promise  of  secrecy,  383 

Compulsion,  384,  385 

effect  of,  in  removing  crime,  384,  385 

Concealjient  of  Hirtii,  385,  38(),  387 
Confession,  91,  92 

when  admissible,  402 

Consecutive  Imphisonment,  450,  457 
Conspiracy,  387-391 
Constable — 

bound  to  execute  warrant,  63 

to  serve  summons  for  witness,  80 

receipt  to  be  given  to,  by  gaoler  and  justice,  50,  107 

to  attend  and  depose  to  service  of  summons,  60,  01 

may  arrest  without  warrant,  when,  339 

Contagious  Diseases,  392 
Contempt — 

of  court,  33,  34,  35 

conviction  of  witness  for,  81 
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Contract  — 

criminal  breaches  of,  '.\'.)-2 
Conviction,  175,  170 

forma  of,  IH'*,  17(),  177 

costs  on,  202,  203 

minute  or  memorandum  of,  170,  190.  I'Jl 

blanks  filled  up  before  signature,  178 

to  be  under  seal,  170- liH 

jjeneral  requsities  of,  178-Ii}2 

sufficient  to  follow  forms,  177 

when  it  must  negative  exceptions,  I'M,  192 

amendment  of,  184,  18.'),  288,  2:V,t 

on  admission  by  dofenciant,  170 

after  hearing,  175 

transmission  of,  in  cane  of  appeal,  241 

when  not  to  be  set  aside  for  defect  of  form,  132,  243,  244,  245, 
247,  248 

when  it  must  be  several  and  not  joint  against  each  offender,  184 

of  joint  offenders,  19) 

protection  from  action  when  quashed,  245 

return  of,  252,  258,  501 

must  ahow  place,  178,  179 

must  show  an  offence,  179,  180,  181 

description  of  offence  in,  181 

day  on  which  act  committed,  181 

under  a  by-law,  182 

for  contempt,  81 

must  not  be  in  alternative,  183 

following  words  of  statute,  183,  181 

for  several  offences,  185,  180,  258 

evidence  to  support,  180,  187 

penalty  or  punishment  in  187,  188 

minute  of  adjudication,  188,  189 

security  on  moving  to  quash,  245,  240 

must  be  quashed  before  action,  318,  319,  320 
Copy  of  Order — 

defendant  to  be  served  with,  etc.,  197 

of  depositions.     See  Depositions. 

Coi'YBiGHT,  392,  393 
Contempt — 

power  of  justice  in  cases  of,  33.  34,  35,  81 
Corporations — 

justices  cannot  hear  charges  against,  41,  42 
Coroner — 

duty  of  a,  08,  69 

inquisition  in  pencil,  08,  09 
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C08T8  — 

of  frivolous  appeals,  2H5,  •-•(W 

may  be  awarded  in  all  cases  of  snnimary  convictionB,  '202 

when  prosecutor  liable  for,  [H 

person  convicted  liable  for,  lOH,  100,  110 

on  dismissal,  203 

to  be  specified  in  consiction  or  order,  201 

may  be  recovered  by  distress,  201,  21H 

of  appeal,  to  whom  payable,  248 

distress  and  commitment  for  non-payment  of,  218 

fees,  receivable  by  justices  or  their  clerks,  201,  207 

on  conviction  for  assault,  lOtt 

in  case  of  summary  trials,  12!) 

of  commitment  and  conveyinj,'  to  gaol,  210,  211 

cei'tilicate  of  non-payment  of,  24 H 

warrant  of  distress  or  commitment  for,  218 

Counsel  or  Attorney — 

prosecutor  may  be  heard  by,  83,  Itii 

prisoner  entitled  to,  80,  87 

may  examine  witness  for  accused,  87,  Ifil,  Ifio 

may  represent  defendant,  lO'J 

See  also  Attorney. 
Counterfeit  Money,  382 

County  Judge  may  order  party  committed  for  trial  to  be  admitted  to 

bail,  105,  100 
Court — 

jurisdiction  of,  45 

place  where  justices  take  examinations  in  indictable  cases,  not 

an  open,  83 
but  is  in  summary  cases,  19.  104 

Court  of  Quarter  Sessions.     See  Sessions. 
Cremtor,  defraudiu},',  3i)2 
Criminal  information  against  justice,  32 
Cross-Examixation — 

renders  depositions  admissible,  84 

prisoners  have  a  right  to,  87,  104,  105 
Cruelty  to  Animals,  303,  3'J4,  31)5 


D. 


Damage,  malicious,  in  general.     See  Mischief  or  Malicious  Injuries,  517 
Defence — 

defendant  may  make  full,  104 

witnesses  for,  1)2 

Defraudixu  Creditors,  31)3 
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Deuvehancr,  warrant  of,  lOfi,  107 

DEI'OSITKtN  OK  WiTNKBSKH — 

to  he  taken  before  committing  for  trial,  H(> 
transmiasion  of  to  clerk  of  court,  O'J 
how  taken,  Sfi,  H7,  H8 
copies  of,  21,  !l'2.  'JT 

when  defendant  entitled  to  a  copy  of,  1)7 
when,  can  be  used  at  trial  as  evidence,  115 
in  case  of  death,  illness  or  absence,  415.117 
by  constable  of  service  of  summons,  HOO 
of  witnesses  on  the  remand  day,  301 

Deposits,  returns  of,  3t».'» 
Deserteh — 

where  arrested,  5(5 
Desertion,  H'JO 
Dksertino  family.     See  Va^^rants 

See  also  Maintenance,  508 

Detainer,  forcible  entry  and,  4;{o.437 

DieCHAROE  — 

of  accused,  92,  93 
Dismissal — 

if  prosecutor  does  not  appear,  169-171 

order  of,  on  information  or  complaint,  196 

certificate  of,  132,  136,  196,  285 

prior  a  bar,  196,  197 

form  of  order  of,  on  an  information  or  complaint,  284 
Disorderly  Hodse — 

procedure  on  trial,  124,  125,  126 

Distress,  207-217 

proceeding;  in  cases  of,  if  sufficient  be  not  found,  218 

when  warrant  of,  issued,  defendant  may  be  bailed,  219 

cases  in  which  warrant  of,  may  be  issued,  207,  208,  209 

where  the  issue  of,  would  be  ruinous,  218 

warrant  of,  commitment  for  want  of,  207-217 

warrant  of,  for  costs,  218 

warrant  of,  for  costs  of  appeal,  etc.,  248,  295 

may  be  endorsed  for  execution  in  another  county,  218 

commitment  where  distress  ruinous,  219 

one  justice  may  issue  warrant  of,  147 

forms  for  warrant  of.     See  Forms,  285. 

for  costs  of  conveying  to  gaol,  210,  211,  214 

where  an  information  or  complaint  is  dismissed  with  costs,  218 

payment  of,  251,  252 

Disturbance  in  street,  596-598 

of  public  worship,  380 
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DoccMKNTs,  impounding,  415 
D1VI810NB,  territorial  meaning  of,  00 
Drillino,  unlawful,  595 
Driving — 

wantonly  lud  furit.  isly,  390 
Diii7M,  beating  of,  373 
Drunkenness — 

crimes  committed  througb,  when  punishable,  89' 

conviction  for,  182 
Dying  Declarations,  414 

See  Evidence. 


E. 


Elections — 

offences  relating  to,  397,  398 
Embezzlement.     See  Larceny. 

by  clerks  or  servants,  477,  478 

who  is  clerk  or  servant,  478 

evidence  of  embezzlement,  479 

no  distinction  between,  and  larceny.  109,  477,  47H 
Embracery,  398,  399 

Endorsement  in  backing  a  warrant,  60,  67,  202 
Enlistment,  foreign,  437 
Enticing  to  Desert,  396 
Entry  and  Detainer,  forcible,  435,  437 
Escape,  399,  400 
Evidence,  400 

rules  of,  400 

mode  of  taking,  20,  86,  87 

of  guilty  knowledge,  4 19,  420,  421,  422 

statement  of  a':?UBed,  90 

at  hearing  in  summary  cases,  170 

where  information  negatives  e.rception,  166 

on  appeals  from  aummary  convictions,  233,  234 

takii'g  examinations  on  oath,  400,  401 

form  of  oath,  401 

crosB-examinatiou  of  witnesses  as  to  previous  stateinert  in 
writing,  413,  419 

witnesses  mufjt  speak  of  facts  only,  401 
as  10  chiiraoter,  402 

prisoner  can  give  evidv  nee  for  himself,  40(5,  407 

taking,  in  ehonhand,  8t,  87 

of  conviction  or  certificate  of  dismissal,  133 

when  not  on  oi'.th,  403,  404 

wife  against  hui^band,  400,  407 
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Evidence — Continued. 

when  two  witnesses  required,  411,  412 

corroboration  of  witness,  40!),  410,  411,  412 

competency  of  witnesses,  403,  405,  40(5,  407 

affirmations,  401 

admissions  and  confesuions,  402 

witness  who  is  ill  or  absent,  415,  41(J,  417,  418 

leadin({  questions,  402 

witnesses  bound  to  criminate  themselves,  408,  40'.» 

cross-examination,  402,  418,  41!) 

in  cases  of  receiving  stolen  goods,  422 

of  proclamations,  247 

hearing  further,  83 

evidence  of  child,  403,  404 

solicitor  and  client,  405,  400 

in  Ontario,  407,  408 

dying  declarations,  414,  415 

confessions,  402,  403 

Exceptions — 

when  to  be  negatived  in  conviction,  191,  1!)2 
Excise,  423 

Ex  PARTE — 

justice  may  proceed,  if  summons  not  obeyed,  ICG,  lrt7 

but  not  in  indictable  cases,  87 
Explosive  Substances,  423,  424 

may  be  seized  on  search  Wiirraiit,  71 
Express  Waroon,  373,  374 
Extortion — 

by  public  officers,  425 
ExTiUDITION,  42'o 


F. 


Factorie  >'  A.'T,  537-539 

False  Accusations,  to  extort.     See  Threats 

False  Personation,  543,  544 

False  Pretenceh,  426,  432 

what  it  ih,  420 

giving  a  choque  without  funds,  428 

difference  between  false  pretences  and  larceny,  432 


Fees — 


Felonv- 


to  justices,  constables  and  witnesses,  204-207 

and  misdemeanour,  distinction  between  abolisliod,  t">,  432,  433 
attempt  to  commit,  357,  358 


618 


INDEX. 


FEMALES — 

abduction  of,  under  six  teen,  300 
Feruieh,  4B;( 

FEnTILIZEEH,  433 

Fines — 

time  for  payment  of,  22,  23 
collecting  by  distress,  208 

Fibeaums,  433,  434 

procedure  on  trial  of  offences  ajjainst  the  Act  preventinj?  the 
improper  use  of,  434 

FiBHERIEK,  434,  43') 

Food,  selling  wlnit  is  unfit  for,  43') 

FoilCIBLE  En  THY  AND  Detaineu,  435,  43(5  • 

FoiiEioN  Eni.istmknt  Offences,  437 

FoBGEUY,  437,  44'* 

alteration  of  document  is,  437,  441 

evidence  of  one  witness  must  be  corroborated,  400,  410,  412,  441 
there  must  be  an  intent  to  defraud,  441,  442 
the  instrument  must  be  apparently  valid,  439,  440 
must  be  of  a  document  or  writing,  440 
uttering  the  forged  instrument,  442 
defacing  forged  bank  notes,  70 
Forms — 

warrant  to  convey  before  a  justice  of  another  county,  "50 
receipt  to  be  given  to  the  constable  by  the  justice  for  the  county 

in  which  the  offence  was  committed,  259 
information  and  complaint  for  an  indictable  offence,  200 
warrant   to  apjjrehend   a   person   charged  with    an   indictable 

offence  committed  on  the  high  seas  or  abroad,  2()0 
summons  to  a  person  charged  with  an  indictable  offence,  201 
warrant  in   the  first  instance  to   apprehend  a  person  charged 

with  an  indictable  offence,  201 
warrant  when  the  summons  is  disobeyed,  202 
information  to  obtain  a  search-warrant,  203 
of  conviction,  170,  177 
warrant  to  search,  '203 
certificate  of  indictment  being  found,  277 
warrant  to  apprehend  a  person  indicted,  277 

of  committment  of  a  person  indicted,  278 
to  detain  a  person  already  in  custody,  280 
endorsement  in  backing  a  warrant,  202,  280 
deposition  that  a  person  is  a  material  witness,  70 
summons  to  a  witness,  204 

warrant  when  witness  has  not  obeyed  a  summons,  204 
for  a  witness  in  the  first  instance,  205 
of  commitment  cf  a  witness  for  refusing  to  be  sworn  or 
to  give  evidence,  200 
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Forms — Continued. 

deposition  of  a  witness,  269 

witnesses  on  remand  day,  301 
statement  of  the  accnsed,  •2()lt 
recognizance  to  prosecute,  271,  272 

notice  of  recognizance  where  there  is  a  surety  for  a  witness,  301 
commitment  of  a  witness  for  refusing  to  enter  into  a  recogniz- 
ance, 272 
Bubaeijuent  order  to  discharge  the  witness,  273 
warrant  remanding  prisoner,  267 

order  to  bring  up  accused  before  expiration  of  remand,  302 
recognizance  of   bail   instead   of  remand   on   adjournment  of 

examination,  268 
warrant  wlien  a  witness  has  not  obeyed  the  snbpcena,  265 
certificate  of  non-appearance  to  be  endorsed  on  recognizance,  268 
recognizance  of  bail,  274 
irrant  to  convey  accused  before  a  justice  of  the  county  in 

which  the  offence  was  committed,  259 
3i,eipt  to  be  given  to  constable  by  justice  of  county  in  which  the 

offence  was  commuted,  2.VJ 
notice  of  recognizance,  301 

warrant  of  delivera-ice,  on  bail  being  given  for  a  person  already 
committed,  275 
commitment,  271 
gaoler's  receipt  to  constable  for  prisoner,  275 
indictment,  forms  of,  276 
complaint  of  bai'  for  a  person  charged  with  an  indictable  offence, 

302 
warrant  to  apprehend  the  person  charged,  303 
commitment  of  the  person  charge;   on  surrender  of  bail,  303 
form  of  recognizance  where  the  prosecutor  requires  the  justice  to 

bind  him  over  lo  prosecute  afte-  the  charge  is  dismissed,  270 
examples  of  the  nninner  of  stating  offences.  '^,76 
memorandum  on  documents  produced  in  ev'dcnce,  301 
minutes  of  proceedings  at  the  hearing,  801 
certificate  of  dismissal  of  juvenile  offenuers,  144 
conviction  of  juvenile  offenders,  144 
return  of  convictions,  2!i7 
FoKMS  IN  Cases  of  Summ.uiy  Coxvictioxs  and  Orueks— 
information  or  complaint,  260 

sunnnonR  to  the  defendant  upon  an  infornm^ion  or  comp'aint,  261 
warrant  when  the  summons  is  disobeyed,  26J 

in  the  firsv  instance,  261 
certificate  of  non  appearance  to  be  endorsed  on  the  defendant's 

recognizance,  293 
Bumtnons  to  a  witness,  264 
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warrant  where  a  witness  has  not  obeyed  a  summons,  2G4 

for  a  witness  in  the  first  instance,  2(55 
commitment  of  a  witness  for  refusing  to  be  sworn  or  Rive  evi- 
dence, 260 
warrant  to  remand  a  defendant  when  apprehended,  2(57 
conviction  for  a  penalty  to  be  levied  by  distress,  and  in  default 
of  sufficient  distress,  by  imprisonment,  279 
a  penalty,  and  in  default  of  payment,  imprison- 
ment, 280 
where  the  punishment  is  by  imprisonment,  281 
order  for  payment  of  money  to  be  levied  by  distress,  and  in  de- 
fault of  distress,  imprisonment,  281 
payment  of  money,  and  in  default  of  payment,  im- 
prisonment, 28:* 
any  other  matter  where  the  disobeying  of  it  is  punish- 
able with  imprisonment,  283 
of  dismissal  of  an  information  or  complaint,  284 
certificate  of  dismissal,  285 
warrant  of  distress  upon  a  conviction  for  a  penalty,  285 

an  order  for  the  payment  of  money,  286 
endorsement  in  backing  a  warrant,  289 
constable's  return  to  a  warrant  of  distress,  290 
warrant  of  commitment  for  want  of  distress,  290 
warrant  of  commitment  upon  a  conviction  for  a  penalty  in  the 

first  instance,  287 
warrant  of  commitment  on  an  order  in  tlie  first  instance,  28? 
warrant  of  distress  for  coats  upon  an  order  for  dismissal  of  an 

information  or  complaint,  291 
warrant  of  commitment  for  want  of  distress,  292 
certificate  of  clerk  of  the  peace  that  the  costs  of  an  appeal  are 

not  paid,  294 
warrant  of  distress  for  costs  on  an  appeal  against  a  conviction 

or  order,  295 
warrant  of  commitment  for  want  of  distress  in  the  last  case,  206 
form  of  order  of  dismissal  of  an  information  or  complaint,  284 
form  of  certificate  of  dismissal,  285 
notice  of  appeal  against  a  conviction  or  order,  293 
form  of  recognizance  to  try  the  appeal,  293 
form  of  notice  of  such  recognizance  to  be  given  to  the  appellant 

and  his  sureties,  294 
return  of  conviction,  297 
recognizance  for  the  sessions,  298 

Forms  under  the  Act  "-or  the  Spekdy  Trials  of  Indictable  Offences, 
117-121 
form  of  record  v  lien  the  prisoner  pleads  not  guilty,  117 
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form  of  record  when  the  prisouer  pleads  fjuilty,  118 
warrant  for  a  witness,  118 
conviction  for  contempt,  111» 
accusation,  119 
sheriff's  notice,  120 

Forms  u.ndeu  the  Act  uklatixo  to  thic  Trial  of  Jcvexile  Offendeus  fob 
Indictablk  Offencks,  144 

FOKMS     L'.NUEU     THE      AcT     ReLATINO      iO     SuMMAltY     TltlAL     OK     INDICTABLE 

Offences,  185, 130 
conviction,  1H5 
certificate  of  dismissal,  13(5 
conviction  npon  a  plea  of  t;nilty,  i:i5 

For.TUNE  Ti:lmn(!,  44r> 

Fi'AN  nisE,  446 

FiurDfLENT  Maukincs  or  Mekchandizk,  llii 

FuEQUENXLiis  OF  lIousKs  OF  Ill-fame,  598.     See  House  of  Ill-fame. 

FcdiTivE  Offendeus,  44(5 

Fumors  Dhiving,  oi)(i,  417 


G. 


Game,  447 

Gamhlinu  practices  ii   public  conveyances,  447 

Gaminc.-iiouses,  448,  i"l 

Gaols,  45(5 

payment  to  keepers  of,  252 
Gas,  451,  452 

Geneiial  Sessions  uf  the  rEACK,  584 
GovEUNMENT  Hahhofhs,  452 
Gkievocs  Bodha  Ha!im,  452 
Guilty  Knowledge — 

evidence  of,  422 


Hauuuu  Mastkiss,  152 
Hawkeks.  45;},  454 

HEAIilNO  — 

))roceedin{,'8  on,  83,  8(i,  !tO 

where  both  parties  appear,  1  iV.) 

may  proceed  in  absence  of  either  party,  160,  169 

but  not  in  indictable  cases,  87 
Heihess,  abduction  of,  305 
iliou  Theaso.n,  5'J5 
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HoLFs  AND  Excavations,  lot,  i')o 
HoLinAT,  meaning  of,  GO 
HOMICIDK,  !i'2'.i 
HoUSEUREAKINd,  371 

House  ok  It.l-kamk,  123-126,  129, 130,  5<)(),  fiOl 

conviction  for  keeping,',  171>,  181,  I'Jl,  oOS 

Human  Remains,  misconduct  as  to,  (J'.),  70 

HusnANi) — 

neglect,  of  to  mruntain  wife,  oOn,  ")1 1 


I. 


Idle  and  DisoivjERLY  Persons,  bW\.    See  Vagrants. 

lONOKANCE — 

crinipj  committed  through,  455,  55(5 

Ill-fame,  Louses  Oi',  123,  124,  125,  126,  596,  (iOl 
search  for  vagrants  in  74 

Immigration,  456 
Imprisonment,  456,  457 

in  default  of  distress,  207-217 

for  subsequent  offence,  21!) 
Indecency,  458 
Indians,  459,  461 

evidence  of,  405 

Indictable  Offences,  461,  464 

criminal  intention  and  malice,  401,  402 

attempt,  463 

disregard  of  statute,  463,  464 
Indictment — 

vexatious,  601 

certificate  of,  being  found,  95,  96 

binding  prosecutor  to  prefer,  93,  94 
Indorsement  on  Wauhant,  60,  07,  262 
Infants — 

crimes  committed  by.  464,  465 

Information — 

justice  should  be  careful  in  taking,  17 

laying  of  is  commsncv;ment  of  prosecution,  18,  157 

when  it  may  be  laid,  51 

modo  of  taking,  53 

necessity  of,  in  indictable  cases,  51,  62 

form  and  requisitos  of,  51,  62,  53,  54 

general  form  of,  260 

how  it  diifeis  from  complaint,  155 
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requisites  of,  in  cases  of  summary  convictions,  147,  148, 149, 150 

negativing  exceptions,  lo6,  KJO 

when  information  may  be  jointly  laid  against  two,  157 

effect  of,  in  f,'iving  jurisdiction  to  justice,  158 

when  objections  to,  sliould  be  tiken,  70,  1(50,  161 

for  one  offence  will  not  authorize  conviction  for  another,  ]56, 102 

amendment  of  information,  101 

variances  between,  and  evidence,  100,  ICl,  102,  103 

may  be  laid  in  person  or  by  attorney,  15!) 

one  justice  may  receive  even  where  two  justices  must  hear  the 
case,  147 

venue  need  not  be  stated  in  body  of,  51 

for  one  offence  only,  loH,  154,  150,  258 

to  obtain  a  search  warrant,  70 

complaint  or,  time  for  making,  140 

complaint  or,  when  to  be  in  writing  and  on  oatli,  152 

complaint  or,  objections  to,  not  allowed,  100 

to  compel  finding  sureties  for  the  peace,  form  of,  297 

justice  must  consider,  54 

may  be  waived,  01,  02,  76,  159 

charging  offences  in  disjunctive,  156 

in  alternative,  150 

manner  of  stating  offences  in,  101,  102 

as  to  two  offences,  258 

transmission  to  clerk  of  court,  99 

against  an  accessory  after  the  fact,  300 
Injuries — 

mischief  or  malicious,  517 
Inquisition  of  Coroner,  09 
Insanity,  405,  466 
Insolvent  Companies,  406 
Inspection,  400,  467 
Instalments,  payment  by,  22,  23 
Intlkest — 

•iisqualifiss  a  justice,  24,  25,  26,  27,  28,  29,  30,  31 

objection  may  be  waived,  30 

a  witness  is  not  disqualified  for  interest,  401 
Intimid\tion,  001 
Intoxic/tino  Liquors, 

see  Liquors.     Spirituous  liquors 


9, 


Joint — 


oommission    of   offence,    penalties    how    recoverable    in    such 
cases,  195 
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Joint  Tenants,  472 

JcniSDICTtON  OF  C0CRT8,  43 
JCBY — 

appeals  not  triable  by,  233,  234 

Justices  or  the  Peace,  appointment  of, 

two  classes  of :  1.  By  commission,  1 

2.  By  virtue  of  holdi'ig  some  other  oflice,  1 
powers  and  duties  of,  1-42 
qualification  of,  5,  (>,  7,  8 
acts  of  cither  ministerial  or  judicial,  9,  14 
number  of,  required  to  decide,  9,  10,  11,  12, 13,  50,  147-150 
jurisdiction  of,  4,  5,  13 
limited  as  to  place,  4,  5,  14,  15,  47,  49 
{,'eneral  view  of  procedure  before,  17,  18,  19,  20,  21,  22,  23,  24,. 

25 
liability  of,  32,  33,  34,  35,  3(i 
not  punishable  for  errors  of  judfjment,  36,  37 
interest  of,  24-31 

fees  receivable  by,  or  their  clerks,  204-207 
jurisdiction  of,  in  cities,  3,  15,  10 
penalty  on,  for  acting  without  being  qualified,  5,  245 
protection  of,  from  vexatious  actions,  36,  37,  313,  333 
limitations  of  actions  against,  313,  322 
property  or  title  ousting  jurisdiction,  37,  38,  39,  40 
committal  for  trial,  16.  17 
re-hearing  case,  23,  24 
misconduct  of,  32,  33 
Jiotice  of  application  against,  33 
power  to  commit  for  contempt,  33.  34,  35,  258 
compelling  justices  to  act,  40,  41,  320,  321 
prohibition  to,  30,  41 
preliminary  inquiry  by,  48,  50,  83,  89 

discretion  and  duty  of,  when  holding  preliminary  inquiry,  83,  89 
power  to  administer  oath,  165,  166 

first  issuing  summons,  have  not  exclusive  jurisdiction,  05 
majority  should  decide,  21 
one  may  receive  information  and  issue  summons  in  all  cases, 

147,  148 
where  hearing  before  two,  one  may  issue  summons,  147 
cases  in  which  two  are  required,  9,  10,  11,  12,  13 
where  two  required  must  act  during  whole  of  hearing,  147-149 
functionaries  who  have  the  power  of  two  justices,  12,  103,  149 
one  may  compel  witness  to  attend,  and  issue  distress  warrant, 

147 
acting  before  or  after  conviction  need  not  be  a  convicting  justice^ 

147 
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Ji'sTicns  OF  THE  Pkace — Coxlinufd. 
convicti6ns  by,  Hit,  17(1 
must  hear  and  determine  if  both  parties  ajipear,  IfJ'J 

JuVENIM:    OFFKNDEnS — 

net  respecting  the  trial  and  punishment  of,  137 

persons  of  not  more  than  sixteen  years  of  at,'e  may  be  summarily 

convicted,  137 
justices  may  dismiss  complaint  in  certain  cases,  138 
form  of  certificate  of  dismissal,  141 
release  of  party  obtaining  certificate,  141 
case  may  be  sent  for  trial  if  justices  think  fit,  140 
justices  to  give  person  charged  tlio  option  of  trial  by  jury,  140 
conviction  not  to  be  quashed  for  defect  of  form,  141 
conviction  to  be  sent  to  clerks  of  peace,  141 
no  forfeiture,  restitution,  141 
recovery  of  penalties,  141 
committal  for  non-payment,  142 

orders  of  payment,  how  to  be  made,  and  upon  whom,  142 
forms  under  this  part,  144 


li 


i 


EltiNAFPIKO,  467 


K. 


L. 


LiNDLoitD  AND  Tenant,  467,  468 
Larceny,  468 

information  for,  276 

definition  of  term,  468 

as  to  the  subjects  of,  469,  470 

as  to  the  persons  who  may  commit,  469 

returning  things  stolen,  effect  of,  475 

distinctions  between,  and  false  pretences,  432 

restitution  of  property  stolen,  .559 

lost  property,  475 

joint  tenants,  472 

husband  and  wife,  471,  472 

the  taking  must  be  against  the  will  of  the  owner,  474,  475 

where  possession  is  obtained  by  fraud,  477 

stealing  trees,  470 

by  clerks  and  servants,  478 

by  bailees,  473,  474 

Lawless  Aggressions,  338 

Leading  Questions,  402.     See  Evidence. 

C.M.M.  —  40 
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LiHEL,  481,  482 

Licenses — 

Act  respecting  the  obtaining  of,  for  the  sale  of  liquor  in  Ontario, 

<  48» 

Limitation — 

of  actions  against  justices,  322 
aa  to  summary  proceedings,  14(» 
as  to  indictable  offences,  18,  44 

liiQCOU,  482,  503 

license  only  to  premises,  484 

must  be  intoxicating,  484,  485 

keeping  for  sale,  485 

sale  by  clubs,  487 

selling  on  Sunday,  487 

in  clubs,  480 

in  shops,  489 

first  and  second  offences,  490 

compromising  offences,  491 

Liquor  License  Act  in  Ontario,  483 

regulations  and  prohibitions  under,  483 

See  Spiritous  Liquors. 
Livery  Stable,  503 
Lost  Propeuty.     See  Larceny. 
Lotteries,  503,  507 

LUMIIER,  507 

M. 


Magistrates — 

powers  and  duties  of.    See  Justices. 

Maintenance  and  Champerty,  503 
Maintenance  of  Wife,  child,  etc.,  508,  511 

MVLKEASANCE  HV  POBLIC  OFFICERS,  425,   53G 

M.UiiCE  Defined- 

See  Murder,  523 

lilALicious  Injuries,  517,  522 

must  be  reckless  without  colour  of  right,  518 
boHii  tide  question  of  title,  518,  519 
obstructing  railway,  519 
injuries  to  cattle  and  other  animals,  520 
claim  of  right  negativing  malice,  521-522 

Maniumus  to  Justice,  440-1 
Maxslaughtei!,  523 
See  Murder. 


INDEX. 

Maruiaoe— 

Holeinnization  of,  511 
Makuiei)  Women- 

criminivl  liability  of,  511,  512 
Masteu  anu  Sehvant.  512,  513 

breaches  of  Contract  Act,  H!)2 
Measures — 

U8in«  unlawful  weights  and,  (i04 
Mkmcine  and  HuHiiKUY,  513,  514 
Menaceh  and  Thueath,  514,  51(i,  001 

MiLITAIlY    AND    NaVAI,    StoKES,  ,500 

MiMTIA,  510 

Minks,  search  warrant  as  to,  72 

MlXOllS   AND    Al'I'HENTICKS,  33'.) 
MiNDTE   on    MeMOKANDUM  — 

of  conviction  to  be  made,  170,  lrt8,  189,  V.M 

of  order  to  be  served,  197 
M18CHIEF— p 

See  Malicious  Injuries. 
Misconduct  nv  Puhlic  Oekicehs,  425,  330 

MlHDEMEANOU,  522 

distinction  between  and  felony  abolished,  432,  43.} 
justice  cannot  try,  522 
Misprision  of  Felony,  383 

MuiiDEU  — 

manslauf^hter,  520 

death  within  a  year  and  day,  523 

what  is  nuuislau>,'hter,  625,  520,  527,  521» 

effect  of  drinking;,  530 

attempt  to  commit,  5.30 

malice  in,  52(1 

intention  to  do  what  is  unlawful,  530 
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when  excusable,  530,  531 
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N. 


Navioadlk  Waters,  531 
Navioation  of  Canadian  Waters,  531 
Necessaiues  of  Life,  532 
Negative — 

prosecutor  need  not  prove,  100 
Non-Feasance  by  public  oflBcers,  425 
North- West  Mounted  Police,  532 
North-West  Territories,  532 
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INDEX. 


Notice — 

of  action.  322,  331 
of  appeal,  227.  293 
of  recognizance,  116,  301 

NciSANCES,  532-534 


0. 


Oath — 

complaint  need  not  be  made  upon,  152 

examination  of  witnesses  on,  404 

Act  for  the  suppression  of  voluntary,  534 

of  justice  as  to  property  qualification,  7,  8 

of  alliegance,  535 

power  of  justice  to  administer,  165 

Objection — 

when  waived,  61,  62,  76,  159,  162 

to  information,  complaint,  warrant  or  summons,  160,  234 

Obscene  Books,  535,  536 

Obstructin'o  Pcblic  or  Peace  Officers,  536 

Offences — 

committed  on  boundaries,  43 

place  of  trial,  43,  50 

attempts  to  commit,  357 

compounding,  383 
Offenders  caught  in  the  Act — 

arrest  of,  339,  340 

Offensive  Weapons.  71 
Office — 

offences  by  persons  in,  425,  536,  537 

Omnibus,  375 

One  Justice,  powers  of.    See  Justice. 

Ontario — 

procedure  under  Acts  of,  221 

Ontario  Factories'  Act,  537,  539 
Op  F.N  Court — 

places  where  justices  take  examination  not  an,  in  indictable 
cases,  83 

but  is  in  summary  cases,  84,  131,  164 

See  Attorney. 


Order- 


distinction  bt...o.,n  it  and  conviction,  155,  597 

mmute  or  memorandum,  176,  197 

forms  of  orders,  176 

several  parts  and  requisites,  192,  193,  194 


INDEX. 

Order — Continued. 

of  dismissal,  196 

minute  of  order  to  be  ser\ed  before  committal,  197 

appeal  from,  222,  227 

Order  in  Court,  33,  36 

preservation  of,  258 
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Partner,  539 

one  of  several  may  be  convicted,  195 
Patents,  539 
Pawnbrokers,  539,  540 
Payment — 

of  sum  mentioned  in  warrant  of  distress,  251,  2-52 
or  to  keeper  of  prison,  252 
by  instalments,  22,  23 
Peace — 

on  public  works,  540 
Penalty — 

when  several  are  directed  to  be  paid,  195 
need  not  be  fixed  at  moment  of  conviction,  21 
on  justices  for  non-return  of  convictions,  2^2 
collecting,  by  distress,  208 
Perjury,  541 

information  for,  270 
what  constitutes  the  offence,  541 
subornation  of,  641 

two  witnesses  or  corroboration  required,  411,  54 
must  be  power  to  administer  oath,  542 
Person — 

stealing  from  the,  475 
Personation,  543,  544 
Petrolelm,  544 
Petty  Trespass,  544 
Pilotage,  545 
Piracy,  545 
Poison — 

administering,  333 
Police  Magistrate,  545 

has  powers  of  two  justices,  1,  4,  15,  16 
Post  Office — 

offences  relating  to,  546 


m 


(530 


INDEX. 


Practice — 

amendinj^  convicticn,  184,  185,  238,  239 
venue  in  body  of  information,  51 

PnELiMiXAUY  Inquiry,  43,  44,  48,  131 

procedure  on,  83 
Previous  Conviction,  241,  242,  243,  578 
Principals  and  Accessories,  308,  312 
Prison,  456,  457,  546 
Prisoner — 

has  a  right  to  counsel,  86,  87 

justice  to  take  statement  of,  90,  91 
Prize-Fightino,  546 

Procedendo,  writ  of,  not  necessary,  247 
Procedure — 

before  justices,  see  various  titles, 

on    appeals  to   judge  of   county  court  in  Ontario,    from   sum- 
mary convictions,  221 

Process,  547 

Proclamation,  evidence  of,  247 
Procuring  Prostitution,  547,  548,  549 
Property  Stolen — 

detention  of,  65 

receiving,  555 
Prosecutor — 

costs  may  be  recovered  from,  in  certain  cases,  94 

may  be  heard  by  counsel  or  attorney,  83 

witnesses  and,  to  be  bound  over  by  recognizance,  07 

may  be  bound  to  prefer  indictment,  93 
Prostitute,  547,  596 

Bee  House  of  Ill-Fame. 
Protection — 

of  justices,  36,  37,  318,  333 
Proviso — 

if  negatived,  need  not  be  proved,  166 
Public  Health,  549,  560 
Public  Lands,  550 
Public  Morals,  offences  against. 

See  House  of  Ill-Fame,  Vagrancy. 
Public  Officers — 

offences  by,  536 

extortion,  425 
Public  Works— 

preservation  of  peace,  on,  540 
Public  Worship — 

disturbance  of,  380 
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INDEX. 

Q. 

Qualification  of  Justices — 

property  qualification,  5,  6,  7 

oath  as  to  property  qualification,  7 

certificate  of  oath  of  qualification,  7 

penalty  on  justice  for  actin<,'  without  beinc;  qualifierl,  o 
Quarter  Sessions  of  the  Peace — 

See  Sessions,  o81 

Quashing  Conviction — 

proceedings  on,  245,  24G,  318 
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R. 

Railways — 

offences  relating  to,  519,  550,  551 

passenger  tickets,  552 
Rape,  552.  554 

what  constitutes  the  offence,  552,  55.3 

husband  cannot  commit  on  wife,  552 

attempts  to  commit,  554 

on  idiots,  553 

Receipt  to  be  given  by  justice  or  gaoler  to  constable,  50,  li7 
Receiving  '  tolen  Goods,  555,  558 

evidence  on  prosecution  for,  422,  556 
what  constitutes  the  offence,  550,  557 
Recognizances,  97,  98,  99,  558 

justices  to  bind  over  prosecutor  and  witnesses  by,  97 
to  be  subscribed  by  justices,  97,  99 

o  be  transmitted  to  the  court  in  which  trial  is  had,  99,  100 
transmission  of  when  defendant  docs  not  appear,  8G 
estreating  at  sessions,  97,  98 
n  case  of  distress  warrants,  219 
discharge  of  accused  on  entering  into,  85 
arrest  of  person  bound  by,  98 

commitment  of  witness  for  refusing  to  enter  into,  99 
certificate  of  non-appearance  to  be  endorsed  on,  8G,  133,  134,  219 
of  bail,  100 

to  prosecute  or  give  evidence,  272 
notice  of,  to  accused  and  his  sureties,  85,  86,  98 
form  of,  to  try  the  appeal,  etc.,  293 

form  of  notice  of,  to  be  given  to  defendants  and  sureties,  291 
on  applica«-.ion  to  quash  conviction,  245,  246 
of  bail  instead  of  remand  on  adjournment  of  hearing.  85 


(532 


INDEX. 


Hecognizances — Continued. 

where  the  prosecutor  requires  the  justice  to  bind  him  over  to 
prosecute  after  the  charf^e  is  dismissed,  93 

under  Speedy  Trials  Act,  110 
Kecord — 

under  Speedy  Trials  Act,  111,  117,  118 

Re- HEARING  A  CASE,  23,  24 

Hemand — 

warrant  of,  2fi7 

power  of  justice  to  ."maud  the  accused,  83,  85,  133 
if  for  tliree  days  only,  may  be  by  verbal  order,  83 
accused  may  be  brouglit  up  before  expiration  of,  80 
recoj^nizance  of  bail,  instead  of,  85,  2G8 

Hescue  of  a  Prisoner,  399 

IvESERVATION  OF  PoiNTS  OF  LaW,  558,  559 

Responsibility  for  Crime — 

in  the  case  of  infants,  464 
in  the  case  of  women.  385 
lunatics,  idiots,  etc.,  465 
drunkards  responsible  for  crime,  397 

Restitution  of  Stolen  Property,  559,  560 

when  to  be  made,  l'd'6,  559,  560 
Return — 

of  convictions,  252-253,  561 

penalty  for  not  making;,  252,  254 

penalty  for  receiving  more  than  le-^al  amount  of  fees,  252 

prosecution  must  be  commenced  within  six  months,  257 

of  convictions,  etc.,  to  be  published  by  clerk  of  peace,  257 

under  Acts  of  Ontario,  254,  561 

Revenue — 

offences  under  Acts  relating  to,  501,  563 
Reward — 

corruptly  taking,  to  recover  stolen  goods,  383 
Right — 

claim  of,  37,  39 
Riots,  routs  and  Unlawful  Assemblies,  563,  506 

nature  of  these  offences,  563,  500 

Robbery,  470 

assault  with  intent  to  commit,  476 

Routs.    See  Riots,  etc. 
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Satisfaction  — 

discharge  of  offender  on  making,  195,  196 
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Savings  Banks,  066,  5G7 
Scott  Act,  507 

manner  of  describing  offences,  57o,  57() 

power  to  enact,  507 

must  be  proof  that  Act  in  force,  508 

adoption  of,  508 

punishment  for  keeping  or  selling  h'quor,  5fi!) 

persons  before  whom  prosecutions  brought,  570,  571 

laying  information  before  two  justices,  572,  573 

proceedings  according  to  the  Summary  Convictions   Act,  573, 
574 

search  warrant,  574,  575 

destruction  of  liquors,  575 

evidence  on  prosecutions,  575,  570,  577 

appliances  of  a  bar,  570 

previous  convictions,  577,  578,  579 

amendment  of  variances,  579,  580,  581 

certiorari,  581,  582 

forms,  583 

tampering  with  a  witness,  583 
Seajii;n — 

provisions  for  protection  of,  583,  584 
Seaiich  Warrant,  70-75 

in  case  of  deserter,  56 

articles  seized  on  may  be  detained  or  destroyed,  65,  70,  71 

for  woman  or  girl  in  house  of  ill-fame,  72 

foi-  forged  paper,  coin,  or  explosives,  70,  71 

in  case  of  gaming  or  sale  of  lottevy  tickets,  73 

in  relation  to  mines  or  timber,  72 

for  vagi'ants,  74 

may  issue  on  Sunday,  00 

information  to  obtain  a,  70,  75 

under  what  circumstance  a  justice  may  grant,  70,  75 
Secukity  on  Moving  to  Quash  Conviction,  245,  240 
Seduction,  584 
Servant.    See  Larceny 

master  and,  offences  by,  337 
Service  of  Summons — 

deposition  of  constable,  300 

must  be  a  reasonable  time  before  return  day,  107,  108 
Sessions — 

jurisdiction  and  powers  of,  584,  585 
Sheep,  585 

SlIERIil' — 


i}' 


i 


cannot  be  a 
notice  to  be 


magistrate,  8,  9 
given  by.  111,  120 
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Shipwrecked  Personh,  o85 

Ships  Unseawokthy,  595 

Shooting,  585,  580 

Shorthand,  evidence  may  be  taken  in,  SO,  87 

Slander,  580 

Smuggling,  580 

SODOMT,  580 

Solicitor,  cannot  be  justice,  8 

Speedy  trials  in  Certain  cases,  103-121 

what  judge  may  act,  110 

notice  by  sheriff,  111,  120 

procedure  in  such  cases,  110 

forms  under  the  Act,  117 
Spirituous  Liquors — 

Act  in  Ontario  respecting  tlie  sale  of,  483 

license  must  be  obtained  for  the  sale  of,  481 

cannot  be  joint  conviction  for  selling  without  license,  485,  480 

conviction  negativing  exceptions,  480 

chemist  or  druggist,  480,  487 

must  not  be  sold  on  Sunday,  487 

penalties  under  the  Act,  488,  489 

recovery  of  penalties,  490,  491,  492,  493,  494 

prosecutions  procedure  o:i,  491,  492 

procedure  in  case  of  previous  conviction,  490,  49:? 

convictions,  495,  490,  497 

evidence  on  prosecutions,  500 

liability  of  occupant,  500,  501 

burden  of  proof  of  license,  501,  50.2 

conviction  following  forms,  498 

certificate  as  to  license,  499 

parties  competent  witnesses,  499,  500 

attendance  and  competency  of  witnesses,  502 

right  of  search,  502,  503 

Statement — 

of  the  accused,  90,  91 
Stating  case,  249,  250,  251 
Stealing — 

from  the  person,  475 

See  Larceny. 

Steamboat  Inspection,  586,  587 
Stipendiary  Magistrate,  2 

may  act  alone,  103 

has  power  to  preserve  order,  34,  253 
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Stolen  Goodh— 

detention  of  for  purposes  of  eviilence,  (io 
corruptly  taking  rewards  to  recover,  .S83 

HUUOUN'ATION    OF    PkHJUUY— 

what  constitutes  tlio  offence,  541 

SuiciuE,  587 

Summary  Convictions — 

act  respecting,  145 

forms  in  summary  cases,  279,  304 

appeals  in  cases  of.  220 

appeals  from  under  Acts  of  Ontario,  221 

time  for  proceeding,  14(i 

information  or  complaint,  147 

compellin",'  appearance  of  accused,  150 

procedure  in  cases  of,  150,  170 

provisions  of  Code  as  to  preliminary  inquiries  apply  to,  150 

ScMMARY  Trial  of  Indictable  Offences,  122,  136 

offences  so  dealt  with,  123 

pimishment  on  conviction,  129 

conviction  under  Act,  134,  135 
Summons,  56 

in  indictable  cases,  5() 

service  of,  56,  57,  60,  80 

proof  of  service  of,  58,  60,  61,  300 

in  what  case  may  issue,  48,  54 

how  directed,  56 

no  objection  allowed  for  alleged  defect  in,  76 

if  not  obeyed  warrant  may  be  issued,  59 

to  a  witness,  77,  78,  79 

if  not  obeyed,  justice  may  proceed  ex  parte,  166,  167 

cannot  be  signed  in  blank,  56,  57 

proceeding  in  the  absence  of  party  summoned,  58,  59.  60,  166 

issue  of  may  be  waived,  6J,  62,  162  ' 

must  be  served  a  reasonable  time  before  appearance,  59,  60,  160, 
167, 168 
Sunday — 

warrant  may  issue  on,  66 

profanation  of,  587,  588 

sale  of  intoxicating  liquors  prohibited  on,  487 


C-URETIER- 


for  the  peace,  588 

form  of  complaint  by  party  threatened,  for,  297 
when  party  may  bo  bound  to  keep  the  peace,  5,' 8,  591 
form  of  commitment  in  default  of  sureties,  299 


(ISO 


INDEX. 

T. 


Taverns.    See  Spirituous  Liquors. 

Tkleqram — 

how  proved,  403 

Tkleoraph — 

offences  relating  to,  591,  51)2 

operator  divulf^ing  secrets  a  tnisdemsanor,  5^2 
TnuRiTORiAi,  Division,  meaning  of,  00 
Threats — 

to  accuse  of  a  crime,  514 
Timber,  592 
Time— 

for  laying  information,  18 

for  payment  of  fine,  22,  23 

for  bringing  actions,  322 

when  Code  takes  effect,  43,  44 

TiriiE  TO  Lands,  justices  not  to  try  quastions  as  to,  37,  SS,  39 

Tolls,  593 

Trade  Marks,  593,  594 

Tr.u)er,  transient,  375 

Trade  Unions,  594,  59"),  001 

Trains — 

obstructing,  519 
Transmission  of  Papers,  99 

See  Recognizance,  Deposition,  Information. 

of  evidence  on  applioivtion  for  bail,  lOi) 
Treason,  595 

evidence  in  cases  of,  411 
Trees — 

Stealing.     See  Larceny. 
'J'respass — 

petty,  544 
Trial— 

committing  for,  92,  94 

venue  abolished,  43,  40 

without  publicity  in  case  of  jux'eniles,  137 

order  changing  placs  of  must  b3  sarved,  100 
Two  Justices — 

when  required,  9,  12 
Two  Offences — 

charges  of  in  ".u  inforraatiou  or  complaint,  152,  153, 154, 15(5,  285 
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Unlawful  AssKMrnjEs,  6G3-r)G6 

Unlawfclly  Defiling  Women,  595 

Unlawful  DuiLLixti,  SOS 

Unseawouthy  Smi'H,  59o 

Uttebino  Foiiuku  Inhtkuments— 
See  Forgery. 

V. 

Vagrancy,  596,  GOl 

search  in  case  of,  71 
who  is  a  vagrant,  596,  597 
common  prostitutes,  123,  596 

conviction  must  be  by  police  magistrate  or  two  justices,  122, 599 
Variance— 

between  information  and  evidence,  76,  77 
between  warrant  and  evidence,  76,  77 
justices  may  adjourn  tlie  case  if  defendant  misled,  76,  77 
between  information  and  evidence  in  cases  of  summary  convic- 
tion, 100,  163 
the  case  may  be  adjourned,  160,  163 
between  warrant  and  evidence,  etc.,  160,  163 
Venue — 

law  of  abolished,  45,  46,  47 
ViiXATiODS  Actions  against  Justices  of  the  Peace,  313,  33 
when  the  matter  is  within  jurisdiction,  314 
when  justice  has  exceeded  his  jurisdiction,  316 
conviction  or  order  must  be  quashed,  318 
if  a  justice  refuses  to  perform  his  duty,  320 
limitation  of  actions,  322 
notice  of  actions,  322,  331 
tender  of  amends,  331 
costs,  332 
Vii:w,  117 

VioLENCK,  threats  and  intimidation,  601,  602,  603 
Voluntauy  Oaths,  534 


w. 

Waiver — 

of  summons,  61,  62,  162 

of  information,  61,  62,  76,  159 
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\V.\IlK»Ot;si.MEN,  OOH 

Wauhant  — 

to  searoli,  263.     Sue  Search  Warrant. 
inHuing  of  after  inforiiiatioii,  17 
protection  of  ])erHon  execiitiiij,',  03,  l.jO,  l.)l 
must  not  be  si^neil  in  blank,  ()2,  03 
may  be  issued  on  Sunday  or  lioliday,  (W; 
when  justice  may  issue,  48,  51 
coroner  must  issue,  08 

to  convey  before  a  justice  of  another  county,  oO,  2.'!) 
in  case  of  person  charged  with  offences  on  sea,  55,  2(50 
to  search  for  deserter,  5() 

warrant  in  the  first  instance  in  indictable  cases,  62,  201 
of  commitment  of  a  person  indicted   278 
when  person  served  does  not  appear,  5!),  02,  03,  60,  202 
in  indictable  cases,  02,  277 
on  certificate  of  indictment  bein;^  found,  9  ',  90 
to  detain  a  person  already  in  gaol,  278 
under  hand  and  seal  and  requisites  of,  02 
direction  of,  and  who  executes  same,  ()2,  03,  04 
indorsement  or  backing  of,  00,  07,  151,  152,  28'J 
where  it  may  be  executed,  00 
objections  of  substance  or  form  not  allowed,  70 
on  disobedience  to  summons  to  witness,  80 
requisites  of,  in  summary  cased,  150 
to  apprehend  in  summary  cases,  150,  151 
of  commitment,  214,  215,  210,  217,  271 
of  distress,  208,  218 

where  issuing  of,  would  be  ruinous,  committal  in- 
stead. 218 
when  issued,  defendant  may  be  bailed,  219 
one  justice  may  issue,  147,  150 
where  a  witness  has  not  obeyed  a  summons  or  subpcena,  82,  204. 

205 
for  a  witness  in  the  first  instance,  205 
what  constable  may  execute,  02,  04 
to  remand  a  defendant  when  apprehended,  83,  207 
of  distress  upon  conviction  for  a  penalty,  208,  285 

upon  an  order  for  the  payment  of  money,  208,  286 
endorsement  in  backing  a,  218 
constable's  return  to  a,  290 
of  commitment  for  want  of  distress,  203,  290,  292 

on  an  order  in  the  first  instance,  28S 
upon  a  conviction  for  a  penalty  in  the  first  in- 
stance, 287 


iM)i;\. 
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ttal  in- 


32,  204, 
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286 


irst  in- 


Waiirant— Co;//i«(/('(/. 

of  distress  for  coats  ui.on  an  o.-dor  for  .lis.nis.sal  of,  218,  2!U 

of  an  appeal,  etc.,  237,  2J8  -xjj 
of  commihnent  for  want  of  distress  for  co.ts  ;f  an  appeal,  2.7. 

when  a  constable  may  arrest  without  a,  ;i:\[) 

search  warrant,  70,  75 

form  of  information  to  obtain  a   70  75 

LVkt't;;''"""" "" """' '" '""" "  ™''"»""-  '«•  >«» 

of  ddivorance,  juslice  ma,  is,„e,  in  certain  case,,  106  107 

for  arrest  of  person  bound  by  recogni/.nnce.  98 

of  c-mitment  of  witness  for  refusing  t.  enter  into  a  recogni.- 

of  deliverance  on  bail  beinj,'  given,  275 
Weights  and  Miusuhes,  604,  COS 

WlFJ3- 

can  give  evidence  for  her  luisbaDd,  JQG 
Witness — 

for  the  accused  may  be  examined,  10,  20,  'JJ 

See  Evidence. 

fees  to,  204,  207 

summons  to,  77,  78,  80,  1C4 

warrant  where  s.mimons  or  subpa^na  is  disobeyed.  82.  116,  118 
tor,  in  first  instance,  81   82 

commitment  of,  for  refusiug  to  be  sworn  or  to  give  evidence   m 
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procedure  to  compel  attendance  of,  80,  81 

may  be  bound  to  appear  by  recognizance,  81,  97 

when  out  of  province,  82 
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for  tlie  accused  now  admissible,  92 
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deposition  that  person  is  material,  79 
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m  summary  cases,  170 
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where  two  are  required,  411,  412 
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